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No.  13,817. 

Waymire  V.  Lake. 

Etidbncb. — MoHon  to  Strike  OuL — It  is  not  error  to  oyernile  a  motion  to 
strike  oat  evidenee  where  part  of  the  evidence  embraced  in  the  motion 
is  competent. 

SpBCiAii  Vebdict. — Finding. — MoUerial  Facts. — JvdgmenL — ^The  party  hav- 
ing the  harden  can  not  have  judgment  unless  the  special  verdict  finds 
all  the  facts  essential  to  a  recovery. 

Same. — Formtf. — Venire  dt  Novo, — Practice, — In  the  absence  of  amotion 
for  a  venire  de  nooOy  or  a  motion  to  remand  the  case  to  the  jaiy,  no  ques- 
tion b  presented  as  to  the  form  of  the  verdict. 

From  the  Warren  Circuit  Court. 

W,  B.  DurboroWf  for  appellant. 

/.  McCabe  and  E.  F.  McCabe,  for  appellee. 

Elliott,  C.  J. — ^This  action  was  prosecuted  by  the  appel- 
lant against  the  appellee  to  recover  damages  for  an  alleged 
malicious  prosecution. 
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Waymire  v.  Lank. 

It  is  claimed  by  appellant  that  the  trial  court  erred  in 
overruling  his  motion  to  strike  out  the  testimony  of  Thomas 
Clarkson.  Much^  if  not  all^  of  the  testimony  was  clearly 
competent,  and  as  the  motion  was  addressed  to  the  entire 
body  of  the  testimony  there  was  no  error  in  overruling  it. 
Counsel  must  select  the  incompetent  evidence  and  direct 
their  motion  against  it,  and  not  against  the  valid  and  com- 
petent evidence.  The  duty  of  separating  the  bad  from  the 
good  rests  upon  counsel,  and  not  upon  the  court.  Jones  v. 
StaiCy  118  Ind.  39,  and  authorities  cited. 

The  appellant  had  the  burden  of  the  issue,  and  if  the  spe- 
cial verdict  fails,  as  his  counsel  asserts,  to  state  all  the  ma- 
terial facts  the  judgment  was  rightly  entered  in  favor  of  the 
defendant.  The  party  having  the  burden  can  not  have 
judgment  unless  the  special  verdict  finds  all  the  facts  essen- 
tial to  a  recovery. 

There  was  no  motion  for  a  venire  de  novoy  nor  any  motion 
to  remand  the  case  to  the  jury,  and  consequently  no  question 
is  presented  as  to  the  form  of  the  verdict. 

The  verdict  can  not  be  disturbed  upon  the  ground  that  it 
is  not  supported  by  the  evidence. 

Judgment  affirmed. 

Filed  Nov.  7, 1889. 
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Schoonover,  Executor,  v.  Vachon  et  aL 


No.  14,706. 

ScHOONOVER,  Executor^  v.  Vachon  et  al. 

CoMTRAcr. — Parol  Agreement  to  Execute  a  Will. — Statute  cf  Frauds. — A  pa- 
rol af^reement  by  one  to  devise  a  farm  in  consideration  of  being  sup- 
ported for  life,  and  other  services,  is  within  the  statute  of  frauds,  and  is 
incapable  of  being  specifically  enforced  or  of  supporting  an  action  for 
damages  for  its  non-fulfilment. 

Same. — I\-e8umpt%on  of  Gratuitous  Serviee, — Overthrovxd  of. — Action  on  Quan- 
tum MeruiL — Such  a  contract,  however,  overthrows  the  presumption  of 
gratuitous  service,  and  will  support  an  action  upon  a  quantum  meruit  for 
the  value  of  the  services  rendered. 

Same. —  When  Claim  Becomes  Due. — Statute  of  Limitations, — In  such  a  case 
the  theory  being  that  compensation  is  to  be  made  to  the  plain tifis 
for  their  services  at  the  death  of  the  decedent  and  his  wife,  the  claim 
does  not  become  due  till  that  event ;  and  the  statute  of  limitations  not 
beginning  to  run  where  a  contract  requires  a  continuing  service  until 
the  engagement  has  been  completed,  the  claim  is  not  barred,  suit  having 
been  brought  within  six  years  from  the  death  of  the  survivor. 

From  the  Allen  Circuit  Court. 

W.  P.  Breen,  for  appellant. 

/.  -B.  Harper  and  J5.  F.  Harper ,  for  appellees. 

Mitchell^  J. — ^Vachon  and  wife  filed  a  claim  against  the 
estate  of  Freeman  King^  deceased^  upon  which,  after  hear- 
ing the  evidence,  the  court  gave  judgment  in  favor  of  the 
plaintiff  for  $350. 

The  plaintiffs  alleged  that  many  years  prior  to  his  death, 
King,  who  had  no  children,  and  whose  wife  was  the  mother  of 
the  plaintiff,  Mrs.  Vachon,  agreed  with  them  that  if  they  would 
live  with  him  and  his  wife,  and  help  them  work  on  the  farm, 
which  King  owned,  and  take  care  of  him  and  his  wife  when 
they  needed  care,  during  their  natural  lives  respectively,  he 
would  devise  to  them  his  farm,  to  be  theirs  after  the  death 
of  himself  and  wife.  It  is  averred  that  in  pursuance  of 
this  agreement  the  plaintiffs  went  to  live  with  the  decedent 
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and  his  wife^  and  that  they  performed  their  part  of  the  agree- 
ment, except  so  far  as  they  were  prevented  by  the  conduct 
of  the  decedent.  They  aver  that  they  cleared  up  the  land, 
worked  upon  the  farm,  and  attended  to  the  duties  of  the 
household,  year  after  year  for  twenty  years  and  more,  until 
the  year  1871,  when  the  decedent  gave  the  use  of  his  farm 
to  one  of  the  plaintiffs'  sons ;  that  since  that  time  they  have 
always  been  ready  and  willing  to  perform  their  part  of  the 
contract,  and  that  Mrs.  Vachon  did  continue  to  work  and 
care  for  the  decedent  and  his  wife  until  they  died,  the  death 
of  the  latter  having  occurred  in  1880,  and  of  the  former  in 
1888.  It  is  averred  that  the  plaintiffs  rendered  the  services 
without  any  compensation,  or  hope  or  promise  of  reward 
other  than  the  agreement  above  mentioned ;  that  their  ser- 
vices were  reasonably  worth  a  specified  sum  per  annum,  and 
that  the  decedent  by  his  last  will  and  testament,  in  violation 
of  his  agreement,  devised  his  farm  to  the  son  of  the  plain* 
tiffs,  leaving  them  a  small  amount  of  property,  not  to  exceed 
the  sum  of  1(200  in  value. 

It  is  objected  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

The  agreement  was  in  parol.  It  related  to  the  disposition 
of  real  estate  of  which  the  plaintiffs  were  never  put  in  pos- 
session. The  contract  was,  therefore,  within  the  inhibition 
of  the  statute  of  frauds,  and  was  incapable  of  being  specif- 
ically enforced  or  of  supporting  an  action  for  damages  for 
its  non-fulfilment.  Wallace  v.  Long^  105  Ind.  522  (55  Am. 
Rep.  222);  Roehl  v.  Haumeaser,  114  Ind.  311;  Bums  v. 
FoXy  113  Ind.  205.  If  the  present  action  had  been  to  en- 
force specific  performance  of  the  contract,  or  to  recover 
damages  for  its  non-performance,  the  objections  to  the  com- 
plaint would  be  insurmountable,  but  the  action  is  on  a  quan- 
tum meruit,  to  recover  the  value  of  the  services  rendered. 
While  an  agreement  like  the  one  involved  in  the  present 
case  will  neither  be  specifically  enforced  nor  allowed,  unless 
under  special  circumstances  of  fraud  or  bad  faith,  to  serve 
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as  the  foundation  of  an  action  for  damages^  it  is  well  settled 
that  such  a  contract  overthrows  the  presumption  that  ser- 
vices rendered  under  it  were  performed  gratuitously  or  un- 
der a  mere  expectation  that  the  testator  would  voluntarily 
bestow  a  legacy  upon  the  person  performing  them.  Wallace 
v.  Longj  supra. 

The  complaint^  judged  by  its  general  scope  and  tenor,  seeks 
to  recover  the  value  of  the  services  rendered^  and  as  a  com- 
plaint for  that  purpose  it 'is  not  subject  to  the  objections 
urged  against  it. 

Although  the  evidence  in  support  of  the  alleged  agreement 
to  devise  the  farm  is  not  strong,  or  of  the  most  satisfactory 
character,  still  it  can  not  be  said  that  there  is  no  evidence  of 
such  an  agreement,  or  that  the  finding  of  the  court  on  any 
material  point  is  wholly  without  support.  There  was  evi- 
dence tending  to  show  that  the  plaintiff  Zachariah  Vachon, 
on  one  occasion,  proposed  purchasing  forty  acres  of  land  for 
himself,  and  that  the  decedent  dissuaded  him  from  it,  saying, 
'^  I  intend  this  &rm  to  be  for  you  and  Esther.  You  have 
worked  hard  enough  on  this  by  the  time  it  is  all  cleared  up. 
It  will  be  all  you  need.'^ 

To  this  the  plaintiff  replied,  in  substance,  that  he  was  get- 
ting old,  and  did  not  want  to  be  deceived ;  that  he  did  not 
want  to  clear  up  the  testator's  farm  and  then  be  left  without 
anything  when  he  was  old.  From  this  the  court  drew  the 
inference  that  there  had  been  an  agreement  to  compensate 
plaintiffs  for  their  work,  and  we  can  not  say,  in  the  light  of 
all  the  evidence,  that  the  inference  was  not  justified. 

The  case  proceeded  upon  the  theory  that  compensation  was 
to  be  made  to  the  plaintiffs  for  their  services  at  the  death  of 
King  and  his  wife.  Assuming  that  the  evidence  supports 
that  theory,  then  the  claim  did  not  become  due  until  the 
event  occurred  which  entitled  the  plaintiffs  to  receive  pay. 
The  statute  of  limitations  did  not,  therefore,  bar  the  claim, 
suit  having  been  brought  within  six  years  from  the  date  of 
the  death  of  the  survivor. 
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The  statute  of  limitations  does  not  begin  to  ron^  where  a 
contract  requires  a  continuing  service  by  one  party^  until 
the  engagement  has  been  completed.  McKinney  v.  Springer , 
8  Blackf.  506 ;  McKinney  v.  Springer y  3  Ind.  59 ;  Buswell 
Limitations^  section  178.     There  was  no  error. 

The  judgment  is  affirmed^  with  costs. 

Filed  Not.  6, 1889. 


,2^ — I  N#.  13,739. 

COAPSTICK  V.   BOSWOBTH. 

EviDEKOX. — Paavi — Prominory  Note. — GorUemporaneouB  Oral  Agreemewt, — 
Parol  evidence  is  inadmissible  to  show,  as  a  defence  to  an  action  upon 
a  promissory  note  for  four  hundred  dollars,  payable  unconditionally, 
an  oral  agreement  by  the  payee,  contemporaneous  with  the  execution 
of  the  note,  to  convey  to  the  defendant  a  one- fourth  interest  in  land  held 
in  common  with  him  in  consideration  of  an  annuity  of  forty  dollars  for 
life,  and  that  the  note  was  given  upon  the  deeding  of  the  land  to  secare 
the  payment  of  the  annuity,  and  for  no  other  purpose. 

From  the  Clinton  Circuit  Court. 

J.  G.  Suit  and  J.  Combsy  for  appellant. 
J.  Claybaughj  for  appellee. 

Berkshire,  J. — This  was  a  suit  upon  a  promissory  note^ 
which  reads  as  follows  : 

"  $400.  Sedalia,  Ind.,  March  19th,  1884. 

"  One  year  after  date,  for  value  received,  I  promise  to  pay 
Mary  A.  Bosworth  four  hundred  dollars ;  this  note  to  be  col- 
lected by  herself  during  her  natural  life;  if  not  collected  be- 
fore her  decease  it  shall  be  void  as  to  other  parties. 

"  Washington  W.  Coapstick." 
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Issue  having  been  joined,  the  cause  was  submitted  to  the 
court  for  trial,  and  a  finding  made  for  the  defendant. 

The  appellant  then  filed  a  motion  for  a  new  trial,  which 
the  court  overruled,  and  he  saved  an  exception.  The  court 
then  rendered  judgment  upon  the  finding  for  the  amount  due 
upon  the  note. 

Before  entering  upon  the  trial  the  appellant  made  a  motion 
for  a  continuance,  which  was  overruled,  and  an  exception 
properly  reserved. 

There  are  but  two  errors  assigned  : 

1.  The  court  erred  in  overruling  the  motion  for  a  contin- 
uance. 

2.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

Both  errors  present  the  same  question — the  competency  of 
certain  evidence  which  the  appellant  offered  to  introduce. 

The  testimony  offered  by  the  appellant  was,  in  substance, 
as  follows  :  That  at  the  date  of  the  execution  of  the  note  the 
parties  were  tenants  in  common  of  a  certain  tract  of  land, 
the  appellant  holding  title  to  three-fourths  thereof  and  the 
appellee  to  one-fourth  thereof;  that,  at  the  date  on  which 
the  note  was  executed,  and  contemporaneous  therewith,  it 
was  agreed  between  the  parties  that  the  appellee  should  con- 
vey her  one-fourth  interest  to  the  appellant,  and  that  in  con- 
sideration thereof  he  should  pay  her  thereafter  an  annuity 
not  to  exceed  forty  dollars,  which  should  be  given  her  in 
goods,  provisions,  or  money  from  time  to  time  as  she  might 
need  it  during  her  natural  life,  but  that  in  no  event  should 
said  payment  exceed  forty  dollars  per  annum ;  that  one 
Shields,  a  notary  public,  was  called  upon  to  writ«  out  and 
take  said  Mary's  acknowledgment  to  the  deed  for  her  said 
interest  in  the  land ;  that  at  bis  suggestion  the  note  sued  on 
was  drawn  up  and  signed,  for  the  purpose  of  securing  the 
appellee  in  the  payment  of  said  annuity,  and  for  no  other  or 
different  purpose ;  that  it  was  agreed  and  understood  at  the 
time  of  the  execution  of  the  note  and  deed,  that  no  part  of 
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said  Dote  was  ever  to  be  paid,  except  in  the  manner  aforesaid^ 
and  that  it  was  not  to  be  paid  at  all,  even  as  an  annuity,  after 
the  appellee's  death  ;  that  no  other  or  different  consideration 
was  to  be  paid  to  the  appellee  for  her  interest  in  said  land. 

It  is  well  settled  in  this  State  that  the  true  consideration 
may  be  shown  for  a  promissory  note  or  other  obligation  by 
parol  evidence ;  and  if  there  was  no  consideration,  or  if  the 
consideration  has  failed,  parol  evidence  may  be  given  to  es* 
tablish  the  fact. 

This  rule  of  law  is  so  well  established  that  we  do  not  feel 
called  upon  to  cite  authorities.  If,  therefore,  the  offered  ev- 
idence had  a  tendency  to  show  that  the  note  was  executed 
without  consideration  in  whole  or  in  part,  or  to  establish  a 
failure  of  consideration  as  to  all  or  any  part  of  the  note,  the 
court  erred  in  its  rulings  complained  of,  and  a  new  trial 
should  be  gi*anted. 

But  there  is  another  rule  which  is  equally  well  settled,  that 
parol  evidence  will  not  be  received  of  a  previous  or  contem- 
poraneous verbal  understanding  between  the  parties  to  vary 
the  terms  and  conditions  of  a  written  contract  or  obligation. 
Stewart  v.  Babba,  120  Ind.  568,  and  authorities  cited.  But 
we  need  not  cite  authorities  in  support  of  this  well  established 
rule. 

If,  therefore,  the  offered  evidence  did  not  go  to  the  con- 
sideration, and  its  only  tendency  would  have  been  to  prove 
the  existence  of  a  contemporaneous  verbal  agreement  incon- 
sistent with  the  terms  and  conditions  of  the  note,  then  the 
rulings  of  the  court  were  right,  and  the  judgment  should  be 
affirmed.  It  is  evident  that  the  conveyance  was  the  consid- 
eration for  the  note.  It  is  conceded  by  the  offer  that  was  made 
that  the  note  was  executed  to  secure  to  the  appellee  the 
amount  that  was  to  be  paid  to  her  for  the  land.  It  is  not 
claimed  that  the  amount  which  the  note  represents  is  not 
the  price  that  was  agreed  on  for  the  land  ;  nor  that  it  was 
not  worth  the  amount  which  the  note  calls  for. 

The  note  and  conveyance  constituted  but  one  contract,  and 
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the  contract  which  the  parties  finally  made,  and  the  same  is 
not  impeached  by  either  fraud  or  mistake.  Suppose  this  suit 
had  not  been  commenced,  but  the  appellee  had  been  will- 
ing to  take  forty  dollars  per  year,  as  the  appellant  proposed 
to  pay  her ;  and  suppose  both  are  permitted  to  live  for  twenty 
years  or  more  from  the  date  at  which  the  note  was  executed  ; 
at  the  end  of  ten  years  the  appellant  would  pay  four  hun- 
dred dollars,  the  amount  of  the  note ;  could  the  appellee 
compel  the  appellant  to  continue  to  pay  her  the  forty  dollars 
per  annum  ? 

This  will  hardly  be  claimed ;  but  if  she  could,  upon  what 
contract  would  her  right  rest  ?  Not  upon  the  written  con- 
tract which  the  parties  entered  into,  for  there  are  no  such 
conditions  contained  in  it.  The  action  would  have  to  be 
maintained  either  upon  the  verbal  agreement,  independent 
of  the  written  contract,  or  upon  the  latter,  varied  and  con- 
trolled by  the  verbal  agreement.  And  this  would  be  in  vio- 
lation of  the  well  established  rule  to  which  we  have  referred, 
and  the  existence  of  which  the  appellant  concedes  in  his 
brief. 

If  the  appellee  can  not  take  advantage  of  the  contempo- 
raneous verbal  agreement,  neither  can  the  appellant. 

The  ruling  of  the  court  is  so  clearly  right  that  we  feel 
that  we  must  affirm  the  judgment,  with  damages. 

Judgment  affirmed,  with  five  per  cent,  damages,  and  costs. 

FUed  NoY.  5, 1889. 
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Marks  v.  Obth,  Executrix. 

EviDBNCB. — EiUria. — Abaenee  of. — IVoof  of. — In  a  suit  on  a  promissory  note^ 
which  the  plaintiff  claimed  to  have  taken  up,  after  it  had  been  discounted 
by  a  bank,  it  is  competent  to  show  by  the  cashier  that  the  bank  kept 
a  book  in  which  an  entry  was  made  of  all  notes  discounted,  and  that 
said  book  contained  no  entry  of  the  discount  of  the  note  in  controversy. 
It  is  not  an  attempt  to  prove  that  entries  were  made,  but  to  show  the 
reverse  of  it,  that  no  entry  was  made. 

Same. — Refres/UTig  the  Memory, — Source  of  In/ormaiion — Where  a  witness 
states  that  he  testifies  partly  from  memory,  and  partly  from  some  other 
source,  such  testimony  can  not  be  stricken  out  because  the  source  from 
which  the  witness  refreshed  his  memory  did  not  appear,  opposing 
counsel  having  an  opportunity  to  inquire  into  the  source  of  the  informa- 
tion, and  the  fact  not  being  developed  that  the  source  was  improper. 

Same. —  UnaulherUioaUd  Public  Document, — InadmissUfiUiy  (f, — A  document 
purporting  to  be  a  printed  copy  of  a  report  of  a  congressional  sub-com- 
mittee, which  is  not  authenticated,  and  not  certified  to  by  any  officer, 
and  not  even  identified  by  the  Journal  of  the  House,  and  does  not  pur- 
port to  be  incorporated  in,  or  to  be  a  part  of,  the  authenticated  Journal, 
and  which  is  not  even  a  document  required  to  be  made,  or  a  record  re- 
quired to  be  kept,  by  the  House  of  Representatives,  is  not  admissible  in 
evidence. 

From  the  Tippecanoe  Circuit  Court. 

B.  W.  Langdon  and  T.  F.  Oaylord,  for  appellant. 

W.  D.  Wallace,  8,  P.  Baird  and  F.  W.  Chase,  for  appellee. 

Olds,  J. — The  appellant  filed  his  claim  against  the  ap- 
pellee on  five  causes  of  action.  The  first,  second,  and  fifth 
were  paid  before  the  cause  came  on  for  trial,  and  trial 
was  had  on  the  third  and  fourth  causes.  The  third  cause  of 
action  is  upon  a  promissory  note  dated  October  14th,  1869, 
executed  by  the  decedent  and  Godlove  O.  Behm,  payable  as 
follows : 

"  Sixty  days  after  date,  we  promise  to  pay  to  the  order  of 


MAY  TERM,  1889.  11 

Marks  v,  Orth,  Executrix. 

John  C.  Brockenborough^  cashier,  at  the  National  State 
Bank  of  Lafayette/'  The  note  was  for  f  250,  with  ten  per 
cent,  interest  after  maturity,  and  a  conditional  promise  to  pay 
attorney's  fees  if  suit  be  instituted,  signed  as  follows  by 
Bebm  first^  and  then  by  the  decedent : 

"  GoDLOVE  O.  Behm. 

"  GoDLOVE  S.  Orth,  Security." 

The  fourth  cause  of  action  was  on  an  account  for  one- 
fourth  of  the  sum  of  money,  with  interest,  laid  out  and  ex- 
pended by  appellant  in  reference  to  an  investment  by  the 
decedent,  appellant,  and  two  others,  in  Venezuela  certificates. 

There  was  a  trial,  resulting  in  a  verdict  and  judgment  for 
the  appellant  on  the  fourth  cause  of  action,  the  account,  and 
against  the  appellant  on  the  third  cause  of  action,  the  note. 

There  are  several  errors  assigned  and  discussed.  The  first 
error  discussed  is  the  overruling  of  an  objection  to  a  ques- 
tion propounded  to  John  C.  Brockenborough.  It  was  con- 
tended by  appellant  that  the  note  in  question  was  discounted 
by  the  National  State  Bank,  of  which  said  witness  was  cash- 
ier and  payee,  named  in  the  note,  and  then  taken  up  by  the 
appellant  from  the  bank  at  the  request  of  the  decedent  and 
held  by  the  appellant,  and  there  was  some  evidence  intro- 
duced tending  to  show  that  state  of  facts.  When  the  ap- 
pellee put  the  witness,  John  C.  Brockenborough,  on  the 
witness  stand,  and  proved  by  him  the  method  of  doing  busi- 
ness by  the  bank,  and  that  an  entry  was  made  of  all  notes 
discounted  in  a  certain  book  on  the  day  the  note  was  dis- 
counted, he  then  asked  the  witness  the  following  question : 
"  State  whether  or  not  there  was  an  entry  made  upon  that 
day  in  that  book  in  reference  to  the  discounting  of  the  note 
that  I  now  place  in  your  hands."  To  which  question  the 
appellant  objected,  because  the  evidence  sought  to  be  elicited 
would  not  show  that  that  note  was  not  discounted ;  that  it 
was  secondary  evidence.  It  is  not  contended  but  that  the 
note  placed  in  the  hands  of  the  witness  was  the  note  sued 
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upon,  and  that  the  date  referred  to  was  the  date  it  was 
claimed  to  have  been  discounted.  It  is  contended  that  the  evi- 
dence is  not  competent,  on  the  theory  that  entries  of  third 
persons  called  to  testify  are  not  admissible  until  it  is  shown 
in  advance  that  the  enterer  has  no  memory  of  the  fact  un- 
derlying the  entry. 

It  became  an  important  fact  in  this  case  to  determine 
whether  the  note  had  been  discounted  by  the  bank,  by  which 
the  bank  became  the  owner  and  then  passed  the  same  to  the 
appellant.  The  note  was  not  endorsed,  and  to  controvert 
the  fact  that  the  note  had  ever  been  discounted  by  the  bank, 
it  was  shown  that  the  bank  kept  a  record  of  all  notes  dis- 
counted by  it,  and  that  no  entry  of  that  kind  was  made  of 
discounting  this  note,as  a  circumstance  tending  to  show  that 
the  note  never  was  discounted  by  the  bank.  This  would 
have  been  proper  evidence  to  have  corroborated  Brocken- 
borough  if  he  had  sworn  of  his  own  knowledge  that  the  note 
had  never  been  discounted  at  the  bank ;  it  is  not  seeking  to 
prove  entries  made,  but  to  show  the  reverse  of  it,  that  no  en- 
try was  made.  There  was  no  error  in  overruling  the  objec- 
tion. 

The  next  error  discussed  is  the  overruling  of  a  motion  to 
strike  out  the  answer  of  the  defendant's  witness,  H.  A.  Orth, 
to  the  following  question  : 

*'  What  day  of  the  month  did  they  commence  the  inves- 
tigation ? ''  (Meaning  the  Paraguayan  Investigation.)  The 
answer  being,  "  the  21st  of  October.^^ 

Appellant's  attorney  then  asked  the  witness  the  following 
question,    to  which  he  answered  : 

"Are  you  stating  this  from  your  own  knowledge  ?  "  and  he 
answered  :  "  I  am  stating  it  from  my  own  knowledge,  having 
refreshed  my  memory ;  I  know  that  he  was  there  about  that 
time.  Q.  You  state  part  of  it  from  memory  and  part  from 
some  other  source  ?     Ans.   Yes,  sir." 

Thereupon  the  appellant  moved  to  strike  out  the  testimony. 
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.becaase  it  is  not  all  from  his  memory^  and  the  source  of 
his  refreshment  to  his  memory  does  not  appear/' 

We  do  not  think  there  was  error  in  overruling  the  motion 
to  strike  out  the  answer.  We  think  the  fair  import  of  the 
testimony^  as  shown  by  these  questions  and  answers,  to  which 
we  are  cited  by  counsel  in  his  brief,  is  that  the  witness,  hav- 
ing refreshed  his  memory,  testified  of  his  own  knowledge  as 
to  the  date  of  the  commencement  of  the  investigation,  and 
counsel  had  an  opportunity  to  inquire  into  the  source  of  the 
witness's  information,  and  until  he  did  make  such  inquiry, 
and  developed  the  fact  that  the  source  of  information  was 
improper,  or  counsel  had  been  denied  the  privilege  of  in- 
quiring into  the  source  of  information,  he  could  not  insist  on 
the  evidence  being  struck  out  because  the  source  from  which 
the  witness  refreshed  his  memory  did  not  appear.  We  do  not 
think  the  objection  made  to  the  testimony  was  well  taken  in 
the  motion  to  strike  it  out. 

The  next  alleged  error  is  the  admission  in  evidence  of  a 
part  of  a  document  which  purports  to  be  '^  The  report  of  the 
Paraguayan  Investigation .'' 

Appellee  contended  that  the  decedent  was  absent  from  the 
city  of  Lafayette,  and  in  the  cities  of  Washington  and  New 
York  at  the  time  the  note  matured  and  when  it  was  claimed 
the  decedent  had  talked  with  Behm  at  his  office  in  the  city 
of  Lafayette  about  its  payment,  and  directed  him  to  induce 
the  appellant  to  take  up  the  note  and  hold  it  against  him,  the 
said  decedent,  and  for  the  purpose  of  showing  the  where- 
abouts of  the  decedent,  and  his  absence  from  Lafayette,  ap- 
pellee offered  in  evidence  what  purported  to  be  the  report 
of  the  Paraguayan  Investigation,  of  which  Mr.  Orth,  the 
decedent,  was  a  member,  showing  that  Mr.  Orth  was  present 
with  the  said  committee  at  its  sittings,  and  participating  in 
the  investigation. 

The  document,  as  it  appears  in  the  record,  is  in  book  form, 
unbound,  containing  314  pages.     The  only  proof  or  iden- 
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tification  of  it  is  what  appears  in  the  book  itself,  upon  the 

first  page ;  it  is  entitled  as  follows : 

"  4l8T  Congress.  1  House  of  (  Bepobt 

"  2d  Session.         j     Representatives.      ( No.  65. 

"  Paraguayan  Investigation. 

"  May  6,  1876. 

*'  Ordered  to  be  printed  and  recommitted  to  the  committee 
on  Foreign  Affairs. 

"  Mr.  Orth,  from  the  committee  on  Foreign  Affairs,  made 
the  following 

"  Report." 

The  question  is  presented  as  to  the  admissibility  of  this 
document,  pamphlet  or  book  in  evidence.  It  purports  to  be 
a  printed  copy  of  a  report  of  a  sub-committee  of  the  House 
of  Representatives,  but  it  is  in  no  way  authenticated.  It  is 
not  certified  to  by  any  officer.  It  is  not  identified  by  any 
testimony.  It  is  not  even  identified  by  the  Journal  of  the 
House,  nor  does  it  purport  to  be  incorporated  in,  or  a  part 
of,  the  authenticated  Journal.  We  are  not  cited  by  counsel 
to  any  authority  holding  such  a  document  as  this,  coming  to 
the  court  in  the  manner  this  is  presented,  as  competent  evi- 
dence. It  is  not  even  a  publication  required  to  be  made,  or 
a  record  required  to  be  kept  by  the.  House  of  Representa- 
tives. It  is  not  such  a  document  as  is  entitled  to  admission. 
And  under  no  rule  of  law  is  it  admissible,  and  the  court 
erred  in  admitting  it  in  evidence.  Wharton  £v.,  sections 
637-8 ;  FUler  v.  Shotwell,  7  W.  &  S.  (Pa.)  14 ;  Brown  v. 
Hicka,  1  Pike  (Ark.),  232 ;  Haile  v.  Palmer,  5  Mo.  403. 

For  this  error  the  judgment  must  be  reversed.  The  other 
questions  presented  may  not  arise  on  a  re-trial  of  the  cause, 
and  it  is  unnecessary  to  consider  them. 

Judgment  reversed,  at  costs  of  appellee. 

FUed  Nov.  6, 1889. 
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Cbhohal  Law. — AaauU  and  BaUei'y, — Information, — Sv^icienty  nf. — ^Time 
ifi  not  of  the  essence  of  a  misdemeanor  of  the  kind  charged  in  the  in- 
formation in  this  case,  being  a  prosecution  for  assault  and  batteiy,  and 
under  section  1756,  B.  8. 1881,  it  was  not  necessary  to  state  in  the  infor- 
mation the  time  at  which  the  offence  was  committed. 

Same. — JSrroneoiM  Jiu^c^ion. — /nwutofi  of  the  I^'ovmce  qf  the  Jury. — The 
court  instructed  the  jury  that  the  whole  affray,  from  the  time  of  the  first 
assault  until  the  final  blow  was  struck,  constituted  but  one  transaction ; 
also,  that  the  last  blow  struck  by  the  defendant  constituted  the  offence 
charged  in  the  information. 

Hddf  that  the  instruction  was  erroneous,  being  an  invasion  of  the  prov- 
ince of  the  jury,  who  must  be  left  free  in  criminal  cases  to  determine 
for  themselves  both  the  law  and  the  evidence.  The  instructions  given 
by  the  court  are  intended  to  have  no  other  effect  than  to  inform  the 
judgment  of  the  jury,  and  can  not  bind  their  consciences. 

From  the  Elkhart  Circuit  Court. 

H.  C.  Dodge,  for  appellant. 

L.  T.  MicheneTy  Attorney  General^  J.  E.  MoCXoskey,  Pros- 
ecating  Attorney,  J.  H.  StaJte^  H.  D.  Wibon  and  W.  J.  Davis, 

for  the  State. 

Coffey,  J. — ^This  was  a  prosecution  by  the  State,  in  the 
Elkhart  Circuit  Court,  against  the  appellant  upon  a  charge 
of  assault  and  battery.  A  trial  by  jury,  upon  a  plea  of  not 
guilty,  resulted  in  a  verdict  finding  the  appellant  guilty  as 
charged  and  assessing  a  fine  of  $300.  Over  a  motion  for  a 
new  trial  the  court  rendered  judgment  on  the  verdict.  The 
errors  assigned  are : 

First.  That  the  information  does  not  state  facts  sufficient 
to  constitute  a  public  ofience,  and 

Second.  That  the  court  erred  in  overruling  the  appellant's 
motion  for  a  new  trial. 

The  court  instructed  the  jury  on  the  trial  as  follows : 


16  SUPREME  CX)URT  OF  INDIANA, 

Myen  v.  The  Stote. 

'^  I  instract  70a  that  the  whole  affray,  from  the  time  of 
the  first  encounter  in  the  meat-market  until  the  final  blow 
which  knocked  said  Moore  into  the  gutter,  constituted  but 
one  transaction,  and  you  are  to  consider  it  all.  You  will 
necessarily  find  the  defendant  guilty  for  the  last  blow  and 
fix  such  punishment  for  that  as  you  may  deem  right  within 
the  statutory  limits,  and  to  each  of  the  other  claims  made 
by  the  State  you  can  not  convict  the  defendant  unless  the 
evidence  given  in  the  cause  satisfies  each  of  you,  beyond  a 
reasonable  doubt,  that  such  claim  is  true.  So,  also,  if  there 
remains  a  reasonable  doubt,  either  from  the  evidence,  or  from 
want  of  evidence  as  to  the  falsity  of  any  claim  made  by  de- 
fendant which  would  make  a  defence,  you  can  not  convict. 
The  defendant  claims  that  after  the  kicking  in  the  face  had 
taken  place,  and  after  he  and  said  Moore  had  been  separated, 
said  Moore  again  picked  up  or  had  a  stick  in  his  hands 
and  walked  away  still  applying  opprobrious  epithets  to  defend- 
ant, and  that  for  those  reasons  he  went  up  to  him  and  struck 
him,  knocking  him  off  the  sidewalk  into  the  gutter.  I  instruct 
you  that  at  this  point  the  defendant  was  guilty  of  an  assault 
and  battery  on  his  own  claim,  and  that  you  ought  to  so  find." 

The  only  objection  urged  under  the  first  assignment  of 
error  is,  that  the  information  does  not  state  the  timeat  which 
the  alleged  offence  was  committed. 

Section  1756,  R.  S.  1881,  provides  that  no  information 
shall  be  quashed  for  omissions  to  state  the  time  at  which  the 
offence  was  committed  in  any  case  in  which  time  is  not  of  the 
essence  of  the  offence ;  nor  for  stating  the  time  imperfectly 
unless  time  is  of  the  essence  of  the  offence.  Time  is  not  of 
the  essence  of  a  misdemeanor  of  the  kind  charged  in  this 
information,  and  under  this  statute  it  was  not  necessary  to 
state  the  time  at  which  the  offence  was  committed.  We 
think  the  information  states  facts  sufficient  to  constitute  a 
public  offence.  The  other  questions  presented  in  the  case 
are  much  more  difficult. 

Section  19,  article  1,  of  our  Constitution,  is  as  follows : 
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''  In  all  criminal  cases  whatever,  the  jury  shall  have  the  right 
to  determine  the  law  and  the  facts/' 

The  evidence  in  the  cause  tended  to  prove  that  on  the  23d 
day  of  March,  1889,  the  appellant  and  the  prosecuting  wit- 
ness, one  Moore,  had  an  altercation  over  the  weight  of  some 
beef,  which  resulted  in  a  conflict  between  them  in  the  place 
of  business  owned  by  the  appellant  in  the  city  of  Elkhart; 
that  the  conflict  was  immediately  renewed  on  the  sidewalk 
in  front  of  appellant^s  place  of  business,  in  which  appellant 
kicked  the  prosecuting  witness  in  the  face ;  and  that  after 
the  combatants  had  been  separated,  the  prosecuting  witness, 
having  in  his  hands  a  stick  of  wood,  applied  an  opprobrious 
epithet  to  the  appellant,  when  he  again  struck  him  for  that 
reason. 

In  the  case  of  Barker  v.  State,  48  Ind.  163,  Buskibk,  J., 
who  wrote  the  opinion,  quoted  from  Graham  and  Waterman 
on  New  Trials,  with  approval,  the  following :  "  When  there 
is  testimony  which  has  any  legal  effect  in  a  cause,  it  would 
be  error  in  the  court  to  determine  the  weight  of  it,  or  the 
fact  which  it  did  or  did  not  ascertain.  But  whether  evidence 
tends  to  prove  anything  pertinent  to  the  issue,  is  a  question 
for  the  court ;  and  if  there  be  no  testimony  that  ought  to 
have  any  legal  efiect,  it  is  not  error  for  the  court  to  inform 
the  jury  that  it  does  not  prove  what  it  does  not  tend  to 
prove." 

In  the  case  of  Brooks  v.  Staiej  90  Ind.  428,  this  court,  in 
commenting  upon  the  instructions  in  that  case,  said  :  "  Un- 
der our  system  of  practice,  the  court  may  sum  up  the  evi- 
dence and  submit  hypothetical  cases  to  the  jury,  but  to  do 
either  of  those  things  thoroughly  and  well  usually  requires 
very  great  care.  It  is  a  hazardous  proceeding  for  the  court, 
either  directly  or  through  the  medium  of  hypothetical  cases, 
to  attempt  any  comments  upon  the  evidence,  and  particularly 
to  express  any  opinion  upon  it  beyond  an  intimation  or  state- 
ment as  to  what  certain  evidence  may  tend  to  prove.  The 
Vol.  121.— 2 
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safer  way  is  for  the  court  to  announce  general  principles  ap- 
plicable to  the  salient  points  of  the  evidence,  and  leave  all 
inferences  from  facts  apparently  proven,  or  which  the  evi- 
dence tended  to  establish,  to  the  jury." 

In  the  case  of  Hudelson  v.  State,  94  Ind.  426,  the  court 
instructed  the  jury  as  follows :  "  You  have  no  right  to  de- 
termine the  question  whether  the  facts  stated  in  the  indict-^ 
ment  constitute  a  public  offence,  or  to  determine  the  suflS- 
ciency  of  the  indictment.  If  the  facts  stated  in  the  indictment 
are  proven  beyond  a  reasonable  doubt,  you  must  convict." 

It  was  held  by  a  majority  of  this  court  that  it  was  error 
to  give  this  instruction,  and  in  commenting  upon  it,  ZoL- 
LABS,  J.,  who  wrote  the  opinion,  said :  "  It  is  insisted  that 
this  instruction  is  an  invasion  of  the  rights  of  the  jury,  and 
an  infraction  of  section  19  of  article  1  of  the  State  Constitu- 
tion, which  declares  that  in  all  criminal  cases  whatever  the 
jury  shall  have  the  right  to  determine  the  law  and  the  facts. 
We  can  see  no  escape  from  this  view,  unless  the  instruction 
is  so  limited  and  modified  by  others  as  to  remove  the  objec- 
tions urged  against  it.  The  Constitution  declares,  in  the 
broadest  and  most  imperative  terms,  that  in  all  criminal  cases 
the  jury  shall  have  the  right  to  determine  the  law  as  well  as 
the  facts.  *  *  It  has  been  held  that  the  instructions  to  the 
jury  under  the  Constitution  and  the  statute  are  not  to  bind 
theircousciences,  but  to  enlighten  their  judgments;  in  other 
words,  the  instructions  are  advisory,  and  not  binding  upon 
the  jury." 

It  is  contended  by  the  appellee  that  the  case  of  Anderson 
V.  State,  104  Ind.  467,  overrules  the  case  last  above  cited,  but 
we  do  not  agree  with  counsel  in  his  construction  of  that 
case.  In  the  case  last  above  cited  the  court  did  nothing  more 
than  state  to  the  jury  the  contention  of  the  prosecuting  wit- 
ness and  the  contention  of  the  defendant,  and  left  it  for  them 
to  determine  which,  if  either,  was  true. 

In  the  case  of  Roberts  v.  State,  111  Ind.  340,  the  court 
trying  the  cause  said  to  the  jury  :    *'  Under  the  evidence  in 
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this  cause,  if  you  find  the  defendant  guilty^  it  is- an  aggra- 
vated burglary,  and  you  have  a  right  to  fix  a  proper  penalty/' 
This  instruction  was  held  erroneous  as  invading  the  province 
of  the  jury. 

We  are  aware  that  numerous  cases,  in  other  States,  may  be 
found  which  seem  to  conflict  with  the  decisions  above  cited, 
but  the  rule  seems  to  be  firmly  fixed  in  this  State  that  the 
instruction  must  leave  the  jury  free  to  determine  for  them- 
selves both  the  law  and  the  evidence,  and  the  instructions 
given  by  the  court  are  intended  to  have  no  other  effect  than 
to  inform  the  judgment  of  the  jury  and  can  not  bind  th^ir 
consciences.  Such  being  the  law  in  this  State,  we  think  the 
court  erred  in  giving  the  instructions  above  set  out.  As  to 
whether  the  conflict  in  the  appellant's  place  of  business  and 
the  conflict  upon  the  street  was  one  continuous  transaction 
was  a  question  of  fact  which  the  jury  had  the  right  to  de- 
termine. They  had  the  right  to  determine,  also,  the  ques- 
tion as  to  whether  the  last  lick  struck  by  the  appellant  con- 
stituted the  offence  charged  in  the  information. 

The  appellant  asked  the  court  to  give  to  the  jury  certain 
instructions,  but  as  they  may  not  be  applicable  to  the  evi- 
dence given  on  another  trial  of  this  cause,  we  deem  it  un- 
necessary to  determine  the  questions  presented  by  the  refusal 
of  the  court  to  give  them. 

Judgment  reversed,  with  instructions  to  the  circuit  court 
to  grant  a  new  trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Filed  Nov.  9,  1889. 
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No.  16,126. 

The  State,  ex  rel.  Yancey,  v.  Hyde. 

GoKsnTUTiONAL  Law. — DepariiMfnt  of  Oeology. — AppoiTUment  qf  Qj^Joers.— 
TVovinon  BeloUvng  to. —  Unconstitutionality  of. — The  act  of  the  General  As- 
sembly (Elliott's  Sappl.,  sec.  1863),  establishing  a  department  of  geology 
and  natural  resources,  four  divisions  being  included,  whose  chie&  are  to 
be  appointed  by  the  director  of  the  department  elected  by  the  Legisla- 
ture, is  unconstitutional  and  void,  falling  within  the  inhibition  of  arti- 
cle 3,  section  1,  of  the  Constitution,  in  so  far  as  it  seeks  to  deprive  the 
executive  of  the  State  of  his  constitutional  prerogative  to  fill  by  appoint- 
ment vacancies  in  the  offices  named. 

Same. — Inspector  of  Mineral  Oils. — State  Office. — Creation  <f  by  Legislature. — 
Vacancy. — Oovemor'a  Bight  to  FiU. — The  inspector  of  mineral  oils,  one 
of  the  divisions  above  named,  is  a  State  officer,  and  the  office  a  State 
office,  and  the  Legislature  having  created  the  office,  but  having  no  power 
itself  to  fill  it,  or  to  vest  the  director  of  the  department  with  the  power, 
on  the  instant  of  its  creation  the  office  was  vacant,  and  the  Governor 
had  the  right  to  fill  by  appointment  such  vacancy. 

Same. — Appointing  Power. — Exeeuiive  Function. —  When  Legidaiure  may  Exer* 
dse. — While  the  power  to  appoint  to  office  is  intrinsically  an  executive 
function  it  is  exercisible  by  the  Legislature,  or  the  courts,  as  an  inci- 
dent of  the  principal  power,  i.  e.y  where  necessary  to  the  exercise  of  such 
legislative  or  judicial  power. 

Same. — Residuum  of  Power. —  Where  Resident. — The  residuum  of  power 
abides  with  the  people,  and  the  three  governmental  departments  have 
only  such  power  as  has  been  delegated  to  them  in  the  Constitution. 

Same. — Appointment  of  Officers. — Section  1  of  Article  15  Construed. — Under 
article  15,  section  1,  of  the  Constitution,  providing  for  the  appointment 
of  officers  not  otherwise  provided  for  in  that  instrument,  the  Legislature, 
where  the  Constitution  does  not  provide  otherwise  for  the  filling  of  a 
vacancy  in  an  office,  may  provide  the  manner  in  which  it  shall  be  filled ; 
but  unless  it  is  an  office  created  for  the  purpose  of  enabling  one  of  the 
other  departments  the  better  to  perform  its  functions  the  power  of  ap- 
pointment must  be  lodged  with  the  executive  department. 

Same. — Legidaiure. — Ariide  15 y  Section  1. — Appointing  Power  Conferred  hy. — 
Article  15,  section  1,  confers  no  appointing  power  on  the  Legislature 
except  as  to  offices  in  existence  when  the  Constitution  came  into  force. 

Same. — Officers. — PromsUmsfor  Appointment. — Present  Constitution. — Depart' 
urefrom  the  Old. — Presumption. — All  the  officers  provided  for  in  the  pres- 
ent Constitution  having  been  made  elective  by  the  people,  a  radical  de- 
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partare  from  the  provisions  of  the  old  Constitution,  and  other  State 
offices  soon  after  the  adoption  of  the  new  Constitution  having  been  cre- 
ated and  made  elective,  the  presumption  is  that  all  State  offices  are 
elective,  and  that  vacancies  may  be  filled  by  executive  appointment 
until  a  general  election  by  the  people. 

Same. — Pleading, — Complaint, — Jhrnfficiency  of. — The  said  office  being  a  State 
office,  the  Legislature  could  not  delegate  the  power  of  appointment  to 
it  to  another  State  officer,  and  a  complaint  by  a  relator  seeking  to  re- 
cover possession  of  the  office  against  an  appointee  of  the  director  of  the 
department  elected  by  the  Legislature,  which  fails  to  allege  the  rela- 
tor's appointment  by  the  Governor,  is  technically  bad* 

Elliott,  C.  J.,  and  Mitchell,  J.,  dissent. 

From  the  Marion  Circuit  Court. 

L.  T.  Michener,  Attorney  General,  A.  J,  Beveridge,  L.  M. 
Campbell,  J.  H.  Gillette  and  A.  C.  Harria,  for  relator. 

•71  E.  MeCullcmgh,  L.  P.  Harlan  and  8.  J.  Peelle,  for  re- 
spondent. 

Bebkshibe,  J. — This  action  is  brought  by  the  appellant 
to  obtain  from  the  appellee,  and  for  the  relator,  possession 
of  a  certain  office,  and  the  privilege  to  exercise  the  duties 
thereof,  known  and  designated  as  '^  chief  of  the  division  of 
mineral  oils.'^ 

The  complaint  alleges  the  following  state  of  facts,  to  wit : 
That  on  the  9th  day  of  May,  1889,  the  Governor  of  the  State 
of  Indiana  properly  and  lawfully  appointed  and  commis- 
sioned one  John  Collett  as  "  director  of  the  department  of 
geology  and  natural  resources  of  the  State  of  Indiana ;'' 
that  on  the  11th  day  of  May,  1889,  the  said  John  Collett 
took  and  subscribed  the  oath  of  office  on  the  back  of 
said  commission,  and  on  said  day  deposited  a  duly  certified 
copy  of  said  oath  in  the  office  of  the  secretary  of  state  of 
Indiana ;  that  the  said  Collett  possessed  the  requisite  quali- 
fications, etc.;  that  on  said  day  the  said  John  Collett,  as  such 
director,  etc.,  duly  and  lawfully  appointed  and  commissioned 
the  relator  herein  chief  of  said  division,  etc.,  under  the  name 
and  style  of  "inspector  of  mineral  oils ;"  that  on  the  11th 
day  of  May,  1889,  said  relator  took  and  subscribed  the  oath 
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of  the  office,  as  required  by  law,  and  on  said  day  filed 
the  same  in  the  office  of  the  secretary  of  state,  and  on 
said  day  executed  a  bond  to  the  State  of  Indiana  in  the  sum 
of  $10,000,  conditioned,  etc.,  and  that  the  relator  was  duly 
qualified,  etc.;  that  soon  after  the  relator's  appointment  and 
qualification  he  appointed  a  suitable  numberof  deputies,  and 
in  every  way  prepared  himself  to  perform  the  duties  of  his 
office,  and  is  still  prepared  so  to  do ;  that  on  the  28th  day 
of  February,  1889,  one  Sylvester  S.  Gorby  intruded  into  and 
now  usurps  and  unlawfully  holds  and  exercises  the  said  office 
of  "  director  of  the  department  of  geology  and  natural  re- 
sources for  the  State  of  Indiana,"  by  virtue  of  a  pretended 
election  to  said  office  by  the  General  Assembly  of  the  State 
of  Indiana  at  its  last  session  ;  that  he  is  unlawfully  exercising 
and  holding,  and  pretending  to  exercise  and  perform  the  du- 
ties of  said  office ;  that  on  the  28th  day  of  February,  1889, 
said  Gorby  unlawfully  pretended  to  appoint  the  defendant 
herein  to  be  "  chief  of  the  bureau  of  mineral  oils,"  under 
the  name  and  title  of  "inspector  of  mineral  oils;"  that 
acting  under  said  pretended  appointment  the  said  defendant, 
on  said  28th  day  of  February,  1889,  intruded  into  and  now 
usurps  and  unlawfully  holds  and  exercises  the  duties  of  "in- 
spector of  mineral  oils,''  collecting  fees,  etc. ;  that  the  de- 
fendant  now  is,  and  always  has  been,  without  any  other  claim 
or  title  to  said  office  than  as  above  stated  ;  that  after  the  re- 
lator's appointment  and  qualification  he  demanded  the  pos- 
session of  said  office  of  said  defendant,  who  refused,  and  still 
refuses,  to  surrender  the  same.     Wherefore,  etc. 

In  an  act  of  the  General  Assembly  for  the  State  of  Indi- 
ana, which  came  into  force  on  the  26th  day  of  February, 
1889,  Elliott's  Supplement,  beginning  with  section  1863,  we 
find  the  following  provisions  : 

"  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  That  a  department  of  geology  and  nat- 
ural resources  is  hereby  established  for  the  purpose  of 
continuing  and  perfecting  the  geological  and  scientific  sur- 
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vey  of  this  State^  of  discovering,  developing  and  preserving 
its  natural  resources ;  recommending  and  securing  the  en- 
forcement of  laws  providing  for  the  health  and  personal 
safety  of  all  persons  engaged  in  developing  or  using  the 
products  of  its  natural  resources,  and  collecting  and  dissem- 
inating information  concerning  its  agricultural,  mining  and 
manufacturing  advantages.  The  said  department  shall  com- 
prise four  divisions,  as  follows :  First  The  division  of  ge- 
ology and  natural  science.  Second,  The  division  of  mines 
and  mining.  Third.  The  division  of  mineral  oils.  Fourth. 
The  division  of  natural  gas. 

"Sec.  2.  The  General  Assembly  shall,  immediately 
after  the  taking  effect  of  this  act,  elect  a  competent  and  suit- 
able person,  skilled  in  geology  and  natural  sciences,  director 
of  the  department  of  geology  and  natural  resources,  who 
shall  be  state  geologist  and  curator  of  the  museum  and 
chief  of  the  division  of  geology  and  natural  science.  He 
shall  take  an  oath  of  office,  as  other  officers,  and  hold  his  office 
for  a  term  of  four  years,  and  until  his  successor  is  elected  and 
qualiiSed.  He  shall  appoint  the  chiefs  of  divisions  provided 
for  in  this  act,  and  such  other  assistants  as  he  may  deem 
necessary  in  prosecution  of  the  work  in  the  division  of  geol- 
ogy and  natural  science,  but  in  no  case  shall  the  expendi- 
tures under  his  direction  exceed  the  amount  authorized  by 
the  General  Assembly.  The  Governor  shall,  by  appoint- 
ment, fill  any  vacancy  that  may  occur  in  the  office  of  director 
of  the  department,  from  any  cause,  when  the  General  As- 
sembly is  not  in  session,  and  the  person  so  appointed  shall 
serve  as  director  of  the  department  until  the  next  succeed- 
ing session  of  the  General  Assembly,  when  a  successor  shall 
be  elected  by  the  General  Assembly :  Provided,  however^ 
That  no  such  appointee  shall,  during  such  temporary  hold- 
ing, remove  any  of  the  chiefs  of  divisions  then  serving,  but 
may  temporarily  fill  any  vacancies  in  said  offices  of  chiefs 
of  divisions  that  may  occur  by  reason  of  death,  resignation 
or  removal  from  the  State  during  his  incumbency  of  said 
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oflSce  of  director.  The  compensation  of  the  director  of  the 
department  shall  be  two  thousand  dollars  per  year,  to  be 
paid  as  other  salaries  are  required  by  law  to  be  paid. 

"  Sec.  6.  The  office  of  state  inspector  of  oils  is  hereby 
abolished,  and  the  chief  of  the  division  of  mineral  oils,  who 
shall  be  known  as  the  inspector  of  mineral  oils,  shall  in  all 
respects  perform  all  the  duties  now  required  by  law  of  the 
state  inspector  of  oils,  and  receive  therefor  the  same  fees  and 
compensation  now  provided  by  law  for  the  state  inspector 
of  oils.  His  annual  report  shall  be  made  to  the  director  of 
the  department,  and  shall  be  included  in  the  published  re- 
port of  the  director  of  the  department,  and  he  and  his  assist- 
ants shall,  in  every  way,  comply  with  the  law  pertaining  to 
the  inspection  of  oils  not  repealed  by  the  provisions  of  this 
act." 

For  the  duties  and  compensation  of  the  "  inspector  of 
mineral  oils,"  we  are,  by  the  act  creating  the  office,  referred 
to  an  act  of  the  Legislature,  approved  September  19,  1881, 
beginning  with  section  5151,  R.  S.  1881. 

We  do  not  deem  it  necessary  to  make  any  quotation  from 
that  act.  It  is  sufficient  to  say,  that  the  duties  of  the  in- 
spector  of  mineral  oils  pertain  to  the  State  at  large,  and  are 
to  be  performed  for  the  benefit  of  the  whole  people  of  the 
State.  He  is  not  confined,  in  the  performance  of  his  official 
duties,  to  any  locality  or  district,  but  his  authority  extends 
over  the  entire  State.  That  he  is  a  public  functionary  there 
can  be  no  question  ;  the  duties  which  he  has  to  perform  are 
public  duties.  The  act  of  the  Legislature  creating  the  of- 
fice and  defining  the  duties  of  the  incumbent  recognizes  him 
as  a  public  officer,  and  the  position  which  he  holds  as  an  of- 
fice for  the  benefit  of  the  public.  And  as  he  is  an  officer 
whose  duties  are  co-extensive  with  the  State,  he  is. necessa- 
rily a  State  officer. 

Having  arrived  at  the  conclusion  that  the  office  is  a  State 
office,  and  its  incumbent  a  State  officer,  we  are  confronted 
with  the  question,  was  there  a  vacancy  in  the  office  at  the 
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time  the  relator  claims  to  have  been  appointed?    This  ques- 
tion divides  itself  into  two  inquiries  : 

FiraL  Has  the  Legislature  the  same  general  power  to  fill 
that  it  has  to  create  offices  ? 

Second.  If  it  has^  then  may  it  create  two  offices,  elect  the 
incumbent  to  one  of  them,  and  provide  that  he  shall  appoint 
the  incumbent  to  the  other  ? 

Unless  the  two  inquiries  can  be  answered  in  the  affirma- 
tive there  was  a  vacancy  in  the  office  in  question  when  the 
relator  claims  to  have  been  appointed,  for  the  reason  that 
there  was  a  vacancy  eo  instanti — the  creation  of  the  office.  In 
our  State  Constitution  we  find  the  following  constitutional 
provision : 

"  Article  3,  section  1.  The  powers  of  the  government  are 
divided  into  three  separate  departments ;  the  legislative,  the 
executive,  including  the  administrative,  and  the  judicial, 
and  no  person  charged  with  official  duties  under  one  of  these 
departments  shall  exercise  any  of  the  functions  of  another, 
except  as  in  this  Constitution  expressly  provided/' 

The  word  "  function,"  as  here  used,  means  duty ;  and  the 
clause  may  be  read,  ''  and  no  person  charged  with  official 
duties  under  one  of  these  departments  shall  exercise  the  du- 
ties of  another,  except  as  in  this  constitution  expressly  pro- 
vided/' This  constitutional  provisipn  is  easily  understood ;  /^ 
it  is  clear  and  concise  in  expression. 

When  applied  to  the  question  under  consideration,  one  of 
two  conclusions  must  follow,  or  the  Legislature  was  without 
power  to  elect  the  director  of  the  department  of  geology  and 
natural  resources,  and  therefore  without  power  to  confer 
upon  him  the  power  to  appoint  the  appellee  to  the  office  in 
question :  (1)  The  power  to  appoint  to  office  must  be  a  leg- 
islative function,  or  (2)  express  power  must  be  lodged 
somewhere  in  the  Constitution  to  make  such  appointment. 

We  can  not  give  our  consent  to  the  affirmative  of  either 
of  these  propositions. 

The  first  inquiry  then  is,  what  is  legislative  power  ?    We    '^ 
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copy  from  the  case  of  City  of  Evansmlle  v.  Siatey  ex  rel,,  118 
Ind.  426,  commencing  on  page  441  :  *^  The  word  *  legislative ' 
is  defined  by  Worcester  as  follows  :  '  That  makes  or  enacts 
laws;  law  making.  "  Legislative  power/'  Of,  or  pertaining 
to,  legislation  or  to  a  Legislature  ;  as,  "  Legislative  proceed- 
ings/' *  Legislative '  is  defined  by  Zell  as  follows  :  *  Making, 
giving, or  enacting  laws.  Relating  or  pertaining  to  the  passing 
of  laws.'  Webster  defines  '  legislative  '  as  follows :  '  Giving 
or  enacting  laws ;  as,  a  legislative  body.  Pertaining  to  the 
enacting  of  laws ;  suitable  to  laws ;  as,  the  legislative  style. 
Done  by  enacting ;  as,  a  legislative  act.'  Wharton,  in  his 
lexicon,  defines '  Legislation,'  as  follows  :  *  The  act  of  giving 
or  enacting  laws.'  *  Legislature:  the  power  to  make  laws.'  Ab- 
bott, in  his  law  dictionary,  under  the  head  of '  legislate,'  has 
the  following :  ^  To  make  laws.  *  *  Legislature :  the  body 
of  persons  in  the  State  clothed  with  authority  to  make  laws. 
*  *  *  Legislative  power  :  thatoneof  the  three  great  depart- 
ments into  which  the  powers  of  government  are  distributed — 
legislative,  executive  and  judicial — which  is  concerned  with 
enacting  or  establishing,  and  incidentally^  with  repealing, 
laws.' " 

"  We  find  the  following  in  Sinking-Fund  Cases,  99  U.  S.  700, 
761,  speaking  of  the  judicial  and  legislative  departments : 
'  The  one  determines  what  the  law  is,  and  what  the  rights 
of  parties  are,  with  reference  to  transactions  already  had ; 
the  other  prescribes  what  the  law  shall  be  in  future  cases 
arising  under  it.'  Legislative  power  is  the  power  to  enact, 
amend  or  repeal  laws.  Lafayettej  etc.,  R,  R.  Co.  v.  GeigeVj 
supra  ;  Cooley  Const.  Lim.  90  ;  HawMm  v.  Governor ,  1  Ark. 
670  ;  Wayman  v.  Southard,  10  Wheat.  1,  46 ;  Greenough  v. 
Greenough,  11  Pa.  St.  489." 

When  we  come  to  examine  article  4  of  the  Constitution, 
we  find  that  the  powers  and  restrictions  placed  upon  the 
legislative  department  are  more  specific  and  definite  than  are 
applied  to  either  of  the  other  departments.  We  continue 
the  quotation  : 


MAY  TERM,  1889.  27 


The  State,  ez  reL  Yancey,  v.  Hyde. 


'^  Article  4  is  composed  of  many  sections,  but  they  all  re- 
late to  the  exercise  of  legislative  power  and  matters  inci- 
dentally connected  therewith.  Section  16  of  that  article 
reads :  '  Each  house  shall  have  all  powers  necessary  for  a 
branch  of  the  legislative  department  of  a  free  and  independ- 
ent State.* 

"  We  quote  the  following  from  a  very  able  opinion  by 
Chief  Justice  Thompson,  in  Page  v.  Allen,  58  Pa.  St. 
338  (98  Am.  Dec.  272)  :  *  The  expression  of  one  thing  in 
the  Constitution,  is  necessarily  the  exclusion  of  things  not  ex- 
pressed. This  I  regard  as  especially  true  of  constitutional 
provisions,  declaratory  in  their  nature.  The  remark  of  Lord 
Bacon,  '^  that,  as  exceptions  strengthen  the  force  of  a  general 
law,  so  enumeration  weakens,  as  to  things  enumerated/'  ex- 
presses a  principle  of  common  law  applicable  to  the  Consti- 
tution, which  is  always  to  be  understood  in  its  plain,  untech- 
nical  sense.     Commonwealth  v.  Clark,  7  W.  &  S.  127.' 

**  If  article  3,  section  l,had  never  been  placed  in  the  Constitu- 
tion, the  rule  of  construction  as  stated  by  Judge  Thompson 
and  Lord  Bacon,  applied  to  section  16  of  article  4,  «tfpra,  would 
exclude  the  Legislature  from  exercising  any  other  than  legis- 
lative power.  But  the  framers  of  the  Constitution  were  not 
satisfied,  after  the  experience  that  the  people  had  had  under 
the  old  Constitution,  to  rely  upon  the  well  known  rules  of 
legal  construction,  and,  therefore,  section  1,  article  3,  was 
placed  in  the  Constitution,  expressly  confining  each  depart- 
ment to  its  own  jurisdiction  and  functions,  except  so  far  as 
expressly  provided  otherwise." 

At  this  point  we  desire  to  call  attention  to  the  case  of 
Wright  V.  Wright,  2  Md.  429  (56  Am.  Dec.  723)  :  '^By  the 
third  section  of  the  bill  of  rights,  the  inhabitants  of  Mary- 
land are  declared  entitled  to  the  common  law  of  England, 
'subject  nevertheless  to  the  revision  of,  and  amendment  or 
repeal  by,  the  Legislature  of  this  State.'  And  by  the  sixth 
section  of  the  same  instrument  it  is  said,  *  the  legislative,  ex- 
ecutive and  judicial  powers  of  government,  ought  to  be  for- 
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ever  separate  and  distinct  from  each  other/  The  evident 
purpose  of  the  declaration  last  quoted,  is  to  parcel  out  and 
separate  the  powers  of  government,  and  to  confide  pai'ticu- 
lar  classes  of  them  to  particular  branches  of  the  supreme 
authority.  That  is  to  say,  such  of  them  as  are  judicial  in 
their  character  to  the  judiciary ;  such  as  are  legislative  to 
the  Legislature,  and  such  as  are  executive  in  their  nature  to 
the  executive.  Within  the  particular  limits  assigned  to  each 
they  are  supreme  and  uncontrollable.^^ 

The  powers  of  the  three  great  governmental  departments 
are  classified  under  our  Constitution,  the  same  as  in  the  Ma- 
ryland Constitution,  but  in  ours  the  language  is  much  more 
emphatic  and  explicit.  Whatever  may  be  said  of  the  Con- 
stitutions of  other  States,  it  can  not  be  successfully  main- 
tained that  under  the  Constitution  of  this  State  the  Legisla- 
ture possesses  latent,  or  undefined  power. 

Looking  to  the  different  provisions  of  our  Constitution  any 
argument  which  can  be  made  to  maintain  the  affirmative  of 
this  proposition  will  apply  equally  to  the  other  departments; 
each  derives  all  the  power  which  it  has  by  virtue  of  the  Con- 
stitution. 

It  must  be  conceded  that  ours  is  a  State  government,  made 
up  of  delegated  powers ;  to  deny  this  is  to  deny  that  the 
people  are  the  source  of  power.  Originally  all  power  resided 
with  the  people ;  this  proposition  we  have  never  found  con- 
tradicted by  any  court,  or  writer  upon  elementary  law.  We 
start,  then,  with  this  proposition,  the  people  are  the  source 
of  all  power.  It  follows,  therefore,  as  a  logical  conclusion, 
that  until  they  divest  themselves  of  that  power  it  continues 
to  abide  with  them. 

When  the  Constitution  of  1816  was  set  aside,  the  people 
thereby  resumed  to  themselves  their  original  power.  When 
they  adopted  the  present  Constitution  they  parted  with  some 
part  of  that  original  power.  The  inquiry  then  arises,  what 
became  of  it? 

They  delegated  legislative  power  to  the  Legislature,  judi- 
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€ial  power  to  the  judiciary,  and  that  of  an  executive  charac- 
ter to  the  executive  of  the  State,  with  certain  limitations. 

At  the  risk  of  extending  this  opinion,  we  must  quote  again 
section  1,  article  3 : 

"  The  pow^rs  of  the  government  are  divided  into  three 
separate  departments;  the  legislative,  the  executive,  in- 
cluding the  administrative,  and  the  judicial;  and  no  person 
charged  with  official  duties  under  one  of  these  departments 
shall  exercise  any  of  the  functions  of  another,  except  as  in 
this  Constitution  expressly  provided." 

This  article  of  the.  Constitution  being  the  one  relating  to 
the  distribution  of  powers  between  the  three  departments  of 
the  State  government,  how  can  it  be  asserted,  with  any  re- 
gard for  the  rules  of  logic  and  reason,  that  the  Constitution 
simply  imposes  a  limitation  on  the  legislative  department, 
and  is,  at  the  same  time,  but  a  grant  as  to  the  other  depart- 
ments. The  correct  and  logical  conclusion  must  be  that  the 
residuum  of  power  abides  with  the  people,  and  that  the  three 
governmental  departments  have  only  such  power  as  has  been 
delegated  to  them  in  the  Constitution.  Any  other  posi- 
tion is  illogical  and  inconclusive. 

We  take  the  following  from  the  opinion  in  the  case  of 
State,  ex  rel.  Holty  v.  Denny y  118  Ind.  449:  "At  the  adoption  of 
the  State  Constitution  all  power  was  vested  in  the  people  of 
the  State.  The  people  still  retain  all  power,  except  such 
as  they  expressly  delegated  to  the  several  departments  of  the 
State  government  by  the  adoption  of  the  Constitution.  The 
legislative,  executive  and  judicial  departments  of  the  State 
have  only  such  powers  as  are  granted  to  them  by  the  Consti- 
tution. In  the  first  section  and  first  article  of  the  Consti- 
tution it  is  declared  '  that  all  power  is  inherent  in  the 
people.'  It  is  contended  by  counsel  that  as  certain  rights 
were  granted  and  certain  other  rights  reserved  by  the  people^ 
therefore  all  rights  were  granted,  except  such  as  were  ex- 
pressly reserved.  The  peculiarity  of  the  theory  is,  that 
while   the   people,  by   the   Constitution,    made   grants    of 
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power  to  three  different  departments  of  government,  it  is 
contended  that  all  power  that  was  at  that  time  in  the 
grantor,  the  people,  passed  to  one  branch  of  the  government, 
viz.,  the  political  or  legislative  branch,  and  that  it  took  all 
power  not  mentioned  in  the  instrument,  and  the  executive 
and  judiciary  took  only  such  as  was  expressly  granted  to 
them,  and  the  people  retained  such  only  as  was  specifically 
named  and  reserved.  It  is  certainly  a  novel  method  of  con- 
struction, and  contrary  to  all  the  rules  for  construing  con- 
tracts, deeds,  wills  and  other  written  instruments,  and  it 
seems  to  us  that  the  proposition  need  but  to  be  stated  to  prove 
its  fallacy.'' 

That  the  power  to  appoint  to  office  is  not  a  legislative 
function  it  seems  there  can  be  no  question. 

Is  it  an  executive  function  ?  That  the  power  to  appoint  to 
office  is  intrinsically  an  executive  function,  has  been  decided 
over  and  over  again,  and  so  held  by  this  as  well  as  other 
courts. 

Upon  this  question,  so  long  settled  and  well  understood, 
there  ought  to  be  no  difference  of  opinion,  and  there  has 
been  no  contention  to  the  contrary  until  within  the  last  few 
years. 

In  the  case  oi State,  ex  reL,  v.  iVb6fe,118  Ind.  350,  beginning 
on  page  361,  the  judge  delivering  the  opinion  said :  "  Counsel 
for  the  defendants  refer  us  to  the  case  of  Taylor  v.  Com.,  3 
J.  J.  Marsh.  401,  where  it  is  held  that  the  appointment  to 
office  is  intrinsicallv  an  executive  function.  Other  courts 
have  asserted  a  like  doctrine.  Thus,  it  was  said  in  State  v. 
Barbour,  53  Conn.  76,  that  'Appointments  to  office,  by  whom- 
soever made,  are  intrinsically  executive  acts.'  But  if  we  were 
to  accept  this  doctrine  as  correct,  and  give  it  full  applica- 
tion, then  it  would  completely  destroy  the  claim  of  the  de- 
fendants, for  if  the  right  to  appoint  can  never  be  anything 
else  than  an  executive  act,  the  attempt  of  the  Legislature  to 
appoint  the  claimants  was  utterly  abortive.  But  we  do  not 
understand  the  authorities  to  assert  that  the  selection  of  offi- 


MAY  TERM,  1889.  31 

The  State,  ex  rd.  Yancey,  r.  Hyde. 

« 

cers  is  always  an  executive  act ;  on  the  contrary,  the  author- 
ities hold  that,  while  the  power  is  intrinsically  executive,  it 
may  be  exercised  by  a  court  or  by  a  legislative  body,  as  an 
incidental  power  of  an  independent  department  of  the  gov- 
ernment. No  one  would,  we  confidently  assume,  be  so  bold 
as  to  assert  that  the  Legislature  may  not  appoint  officers 
connected  with  its  duties  and  proceedings,  and  there  is  no 
more  reason  for  denying  the  power  to  the  courts  than  there 
is  of  denying  it  to  the  Legislature.  The  truth  is,  that  all 
independent  departments  have  some  appointing  power,  as  an 
incident  of  the  principal  power,  for  without  it  no  department 
can  be  independent.  State  v.  Barbour ,  supra ;  Achlejfs  Case, 
4  Abbott  Pr.  Eep.  35.' 

"  We  are  not  here  dealing  with  the  general  power  to  ap- 
point, but  we  are  dealing  with  a  single  phase  of  the  general 
question,  and  we  do  no  more  than  affirm  that  each  depart- 
ment must  have,  and  does  have,  some  appointing  power,  and 
that  where  an  appointment  is  essential  to  the  proper  exer- 
cise of  a  judicial  duty,  the  court  concerned  has  authority  to 
make  the  appointment.  If  this  be  not  true,  then  no  court 
can  appoint  a  guardian,  an  administrator,  a  receiver,  a  referee, 
an  appraiser  or  a  commissioner.  It  is,  in  truth,  impossible  to 
conceive  of  the  existence  of  an  independent  judicial  depart- 
ment without  the  power  to  make  some  appointments." 

The  quotation  which  we  have  made  lays  down  the  correct 
rule,  if  we  understand  it  correctly.  That  is,  that  the  power  to" 
appoint  to  office  is  an  executive  function,  but  may  be  exer- 
cised by  the  Legislature,  or  the  courts,  as  an  incident  of  the 
principal  power,  that  is,  where  necessary  to  the  exercise  of 
that  legislative  or  judicial  power.  This  must  be  so,  other-:^ 
wise  it  would  be  impossible  for  either  the  judicial  or  legisla- 
tive departments  to  exercise  the  powers  delegated  to  them. 

The  following  is  a  quotation  from  State,  ex  rel.  Jameson, 
V.  Denny y  118  Ind.  382,  beginning  on  page  386 : 

''  It  is  claimed  that  the  appointment  to  an  office  is  an  ex- 
ecutive function,  and  that  by  the  terms  of  our  Constitution 
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the  General  Asseinblv  is  prohibited  from  filling  an  office 
created  by  it,  unless  such  office  is  connected  with  the  duties 
imposed  upon  it  as  a  legislative  bodj.  This  contention  arises 
out  of  the  provisions  of  section  1,  article  3  of  the  Constitu- 
tion, which  is  as  follows.  (The  constitutional  provision  is 
then  set  out).  In  the  case  of  Wright  v.  DefreeSy  8  Ind.  298, 
it  was  said  by  this  court  that  *  The  powers  of  the  three  de- 
partments are  not  merely  equal, — they  are  exclusive,  in  respect 
to  the  duties  assigned  to  each.  They  are  absolutely  inde- 
pendent of  each  other.' 

"  In  the  case  of  Lafayette,  etc.,  R.  R,  Co,  v.  Geiger,  34  Ind. 
185,  this  court,  in  speaking  of  the  above  constitutional  provi- 
sion, says :  '  The  same  division  of  powers  exists  in  the  Fed- 
eral Constitution,  and  in  most,  if  not  all,  of  the  State  Consti- 
tutions, and  is  essential  to  the  maintenance  of  a  republican 
form  of  government.  These  departments  of  government  are 
equal,  coordinate,  and  independent.  The  duties  imposed 
on  each  are  separable  and  distinct,  and  it  is  expressly  pro- 
vided, that  "  no  person,  charged  with  official  duties  under  one 
of  these  departments,  shall  exercise  any  of  the  functions  of 
another.^'  The  persons  charged  with  the  execution  of  these 
powers  are  alike  elected  by,  and  are  responsible  to,  the  people, 
in  whom  resides  the  sovereignty  of  the  State.  This  division 
of  power  prevents  the  concentration  of  power  in  the  hands 
of  one  person  or  one  class  of  persons. 

"  The  same  language  is  used  substantially  in  Smith  v.  Myers, 
109  Ind.  1  ;  State  v.  Governor,  1  Dutch.  331  ,•  Ex  Parte 
Dennett,  32  Me.  508  ;  Low  v.  Towns,  8  Ga.  360  ;  Mauran, 
v.  Smith,  8  R.  1. 192  ;  Hawkins  v.  Governor,  1  Ark.  570; 
Houston,  etc.,  R.  W.  Co.  v.  Randolph,  24  Texas,  317;  People 
V.  Bissell,  19  111.  229;  Dickey  v.  Reed,  78  111.  261 ;  Rice  v. 
Austin,  19  Minn.  103 ;  Western  R.  R.  Co.  v.  DeGraff,  27 
Minn.  1 ;  Secomhe  v.  Kittleson,  29  Minn.  555 ;  Sill  v.  Village 
of  Coming,  15  N.  Y.  297 ;  People  v.  Albertson,  55  N.  Y.  50 ; 
Cooley  Const.  Lim.,  star  pp.  87,  88,  93,  114,  175;  Sedgw. 
Const.  &  Statute  Constr.  (2d  ed.),  132, 138,  184.  *  * 
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^'  Judicial  power  is  the  power  to  construe  and  interpret  the 
Constitution  and  the  laws,  and  make  decrees  determining 
controversies,  and  is  vested  in  the  courts. 

*^  The  executive  power  is  the  power  to  execute  the  laws,  and 
is  vested  in  the  Grovernor  of  the  State,  the  administrative 
officers  of  the  State,  counties,  townships,  towns  and  cities. 
Then,  to  which  one  of  these  departments  does  the  appoint- 
ment to  office  belong  ? 

"  If  the  General  Assembly  should  create  an  office,  by  statute 
duly  passed  by  it,  providing  that  it  should  be  filled  by  ap- 
pointment, the  act  of  filling  such  office  is  a  partial  execution 
of  the  law.  *  * 

'^  Generally,  then,  the  appointment  to  an  office  is  an  exec- 
utive function.  It  must  be  conceded,  however,  that  it 
is  not  every  appointment  to  office  which  involves  the  exer- 
cise of  executive  functions,  as,  for  instance,  the  appoint- 
ments made  by  judicial  officers  in  the  discharge  of  their  offi- 
cial duties,  or  the  appointments  made  by  the  General  Assem- 
bly of  officers  necessary  to  enable  it  to  properly  discharge 
its  duties  as  an  independent  legislative  body,  and  the  like. 
Such  appointments  by  the  several  departments  of  the  State 
government  are  necessary  to  enable  them  to  maintain  their 
independent  existence,  and  do  not  involve  an  encroachment 
upon  the  functions  of  any  other  branch.  But  the  appoint- 
ment to  an  office  like  the  one  involved  here,  where  it  is  in 
no  manner  connected  with  the  discharge  of  legislative  du- 
ties, we  think  involves  the  exercise  of  executive  functions 
and  falls  within  the  prohibition  of  section  1,  article  3  of  the 
Constitution.'' 

In  Oity  of  Evansville  v.  States  ex  rd.,  supra,  it  was  said : 
"  The  power  to  appoint  to  office  is  not  a  legislative  function, 
but  belongs  to  the  executive  department  of  the  government ; " 
and  the  cases  of  La/ayeUe,  etc.,  R.  R.  Co.  v.  Geiger,  supra ; 
Hawkins  v.  Oovernor,  supra;  Wayman  v.  Southard,  10 
Wh^at.  1  ;  Greenough  v.  Greenough,  11  Pa.  St.  489,  and 
Vol.  121.— 3 
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Cooley  Const.  Lim.  90,  cited.  See  States  ex  rel.  HoU^  v. 
Denny,  118  Ind.  449. 

In  Am.  &  Eng.  Encyc.  of  Law,  vol.  3,  686,  we  find  the  fol- 
lowing statement  of  the  law  :  '^  The  power  of  appointing 
and  removing  subordinate  executive  officers  is  generally,  by 
the  American  Constitutions,  vested  in  the  chief  executive.'' 

We  come  now  to  the  other  branch  of  the  question.  Does 
the  Constitution  confer  upon  the  Legislature  express  power 
to  fill  a  vacancy  in  an  office  of  the  character  of  the  one  under 
consideration,  or,  like  that  of  "  director  of  the  department 
of  geology  and  natural  resources.''  If  there  is  such  a  con- 
stitutional provisions  we  have  failed  to  find  it,  and  our  at- 
tention has  been  called  to  none. 

The  word  "  expressly  "  being  the  word  that  is  employed 
in  the  constitutional  provision,  section  1,  article  3,  Worces- 
ter defines  as  follows  :  "  In  direct  terms ;  plainly."  He 
defines  the  word  "  express  "  as  follows :  "  Given  in  direct 
terms ;  not  implied ;  not  dubious  ;  clear ;  definite ;  explicit ; 
plain;  manifest." 

The  word  "  expressly  "  is  defined  by  Zell  as  follows :  "  Not 
by  implication;  plainly;  distinctly."  The  word  "express" 
he  defines  as  follows  :  "  To  set  forth  in  words ;  clear ;  plain  ; 
direct;  not  ambiguous." 

Webster's  definition  of"  expressly  "  is  :  "  In  an  express, 
direct,  or  pointed  manner ;  in  direct  terms ;  plainly."  His 
definition  of  the  word  "  express"  is :  "  Directly  stated ;  not 
implied  or  left  to  inference;  distinctly  and  pointedly  given  ; 
made  unambiguous  by  special  intention  ;  clear;  plain." 

The  only  constitutional  provisions  that  in  any  way  relate 
to  the  subject  under  consideration  are  the  following. 

Section  13,  article  2,  which  reads  as  follows :  "  All  elec- 
tions by  the  people  shall  be  by  ballot ;  and  all  elections  by 
the  General  Assembly,  or  by  either  branch  thereof,  shall  be 


viva  voce.^' 


Section  30,  article  4 :  "  No  senator  or  representative  shall, 
during  the  term  for  which  he  may  have  been  elected,  be  eli- 
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gible  to  any  office^  the  election  of  which  is  vested  in  the  Gen- 
eral Assembly ;  nor  shall  he  be  appointed  to  any  civil  office 
of  profit,  which  shall  have  been  created,  or  the  emolaments 
of  which  shall  have  been  increased,  during  such  term ;  but 
this  latter  provision  shall  not  be  construed  to  apply  to  any 
office  elective  by  the  people." 

Section  10,  article  4 :  ^^  Each  house,  when  assembled, 
shall  choose  its  own  officers  (the  president  of  the  senate  ex- 
cepted), judge  the  elections,  qualifications,  and  returns  of 
its  own  members,  determine  its  rules  of  proceeding,  and 
sit  upon  its  own  adjournment.  But  neither  house  shall,  with- 
out the  consent  of  the  other,  adjourn  for  more  than  three 
days,  nor  to  any  place  other  than  that  in  which  it  may  be 
sitting.'' 

Section  5,  article  5 :  *^  The  persons,  respectively,  having 
the  highest  number  of  votes  for  Governor  and  Lieutenant- 
Governor  shall  be  elected ;  but  in  case  two  or  more  persons 
shall  have  an  equal,  and  the  highest,  number  of  votes  for  either 
office,  the  'General  Assembly  shall,  by  a  joint  vote,  forthwith 
proceed  to  elect  one  of  the  said  persons  Governor  or  Lieuten- 
ant Governor,  as  the  case  may  be.'' 

Section  18,  article  6 :  *'  When,  during  a  recess  of  the 
Greneral  Assembly,  a  vacancy  shall  happen  in  any  office,  the 
appointment  to  which  is  vested  in  the  General  Assembly ;  or 
when,  at  any  time,  a  vacancy  shall  have  occurred  in  any  other 
State  office,  or  in  the  office  of  judge  of  any  court,  the  Gov- 
ernor shall  fill  such  vacancy  by  appointment,  which  shall 
expire  when  a  successor  shall  have  been  elected  and  quali- 
fied." 

Article  15,  section  1 :  "  All  officers  whose  appointments 
are  not  otherwise  provided  for  in  this  Constitution  shall  be 
chosen  in  such  manner  as  now  is,  or  hereafter  may  be,  pre- 
scribed by  law.". 

AH  the  foregoing  sections,  except  the  last  one,  are,  as  will 
be  observed  by  reading  them,  so  foreign  to  the  question  under 
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consideration  that  we  need  call  attention  to  none  of  them 
except  the  last  one. 
^  '  It  is  quite  clear,  we  think,  that  under  the  provisions  of 
this  section,  where  the  Constitution  does  not  provide  other- 
wise for  the  filling  of  a  vacancy  in  an  office,  that  the  Legis- 
lature may  provide  the  manner  in  which  it  shall  be  filled. 
But  unless  it  is  an  office  created  for  the  purpose  of  enabling 
one  of  the  other  departments  the  better  to  perform  its  func- 
tions, the  power  of  appointment  must  be  lodged  with  the  ex- 
ecutive department.  This  constitutional  provision  confers 
no  appointing  power  on  the  Legislature  except  as  to  offices 
\    in  existence  when  the  Constitution  came  into  force. 

The  power  to  create  an  office  is  one  thing,  and  the  power 
to  appoint  the  incumbent  is  another ;  the  one  is  a  legislative 
act,  and  the  other  is,  as  we  have  seen,  an  executive  function. 

In  Jones  v.  Pen^y  10  Yerger,  59  (30  Am.  Dec.  430),  it  is 
said  :  ^^  The  fact  that  the  Constitution  may  prescribe  that  the 
mode  of  appointing  the  judges  shall  be  by  the  Legislature  does 
not  constitute  the  Legislature  the  constituent.''  See  Stale  v. 
KennaUy  7  Ohio  St.  546  ;  Oity  of  EvansviUe  v.  State,  ex  reL^ 
supra;  State,  ex  rel.,  Jameson,  v.  Denny,  118  Ind.  382;  State, 
exreLyV.  Nohh,  supra.  To  hold  otherwise  would  be  to  wipe 
out,  by  judicial  construction,  article  3,  section  1. 

*^  The  Legislature,  like  other  departments  of  the  State  gov- 
ernment, can  only  exercise  such  powers  as  have  been  dele- 
gated to  it,  and  when  it  steps  beyond  that  boundary  its  acts, 
like  those  of  the  most  humble  magistrate  in  the  State  who 
transcends  his  jurisdiction,  are  utterly  void."  Taylor  v. 
Porter,  4  Hill,  140  (40  Am.  Dec.  274);  Pumpelly  v.  ViUage  of 
Oswego,  45  How.  Pr.  R.  219 ;  CampbelVs  Case,  2  Bland, 
209  (20  Am.  Dec.  360, 373).  And  the  following  from  Stafe,  ex 
rel.,  V.  Noble,  supra,  which  is  equally  applicable  to  the  ex- 
ecutive as  to  the  judicial  departments :  "  The  domain  of 
the  judiciary  is  not  so  extensive  as  that  of  the  other  de- 
partments, but  no  other  power  can  enter  that  domain  with- 
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out  a  violation  of  the  Constitution,  for  within  it  the  power 
of  the  judiciary  is  dominant  and  exclusive. 

In  Wright  v.  Defrees,  aupra^  it  was  said :  "  The  powers 
of  the  three  departments  are  not  merely  equal, — they  are  ex- 
clusive, in  respect  to  the  duties  assigned  to  each."  And 
Wrighi  v.  Wright^  supra,  is  to  the  same  effect. 

In  the  Am.  and  Eng.  Encyc.  of  Law,  vol.  3,  685,  it  is 
said  :  "  Such  powers  as  are  specially  conferred  by  the  Con- 
stitution upon  the  executive  department,  or  upon  any  desig- 
nated officer,  the  Legislature  can  not  require  or  authorize  to 
be  performed  by  any  other  officer  or  authority.  *  *  *  * 
Where  the  Constitution  confers  the  power  of  appointing  to 
office  upon  the  executive  department,  appointments  can  not 
be  made  by  legislative  enactment.'^ 

But  as  the  opinions  delivered  in  the  cases  of  State^  ex  rel. 
Holt,  V.  Denny,  supra;  State,  ex  rel.  Jameson,  v.  Denny,  supra] 
and  Gity  of  Evansville  v.  State,  ex  reL,  supra,  discussed  and 
passed  upon  the  power  of  the  Legislature  to  create  offices  and 
fill  vacancies  therein,  and  in  this  particular  were  concurred  in 
by  a  majority  of  the  court,  we  do  not  understand  that  the  jwwer 
of  the  executive  department  to  appoint  to  offices  like  the  one 
involved  in  this  case  is  longer  an  open  question.  As  the 
writer  of  this  opinion  said,  in  the  opinion  in  City  of  Evans^ 
ville  V.  State,  ex  reL,  supra,  and  says  now,  speaking  merely 
for  himself:  "  Practical  construction  is  of  very  little  con- 
sequence when  it  is  exercised  in  violation  of  the  plain  pro- 
visions of  the  Constitution.''  It  is  of  more  importance  and 
consequence  when  it  is  in  accord  with  the  Constitution,  but 
whether  entitled  to  much  or  little  weight,  to  the  extent 
that  there  has  been  such  construction,  it  seems  to  have  been 
in  favor  of  the  power  of  the  executive  department  to  appoint 
officers  belonging  to  the  class  in  question.  But  suffice  as  to  this. 
Section  5152,  R.  S.  1881,  fixed  the  term  of  office  of  the  "  state 
inspector  of  oils"  at  two  years,  and  as  section  1868,  El- 
liott's SuppL,  refers  to  the  former  act  for  the  duties  and 
emoluments  of  said  officer  wc  are  inclined  to  the  opinion 
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that  it  still  governs  as  to  the  term  of  his  office,  as  no  term 
is  fixed  by  the  latter  act. 

As  all  the  officers  provided  for  in  the  present  Constitution 
were  made  elective  by  the  qualified  voters  of  the  State,  which 
is,  in  this  respect,  radically  difiPerent  from  the  provisions 
of  the  old  Constitution,  and  in  view  of  the  fact  that  soon 
after  the  adoption  of  the  present  instrument  other  State  offices 
were  created  and  made  elective,  we  must  presume  that  it 
was,  and  is,  the  spirit  and  intention  of  the  present  Constitu- 
tion that  all  such  offices  as  relate  to  the  public  at  large, 
either  district  or  State,  are  elective,  and  that  when  a  vacancy 
occurs  the  executive  department  may  appoint  and  commis- 
sion until'the  next  following  general  election,  at  which  time 
the  people  may  elect  an  incumbent  to  said  office. 

The  complaint  fails  to  allege  that  the  Governor  of  the 
State  had  theretofore  appointed  and  commissioned  the  relator 
to  fill  the  said  vacancy  in  said  office,  and  is,  for  that  reason, 
technically  bad. 

The  said  office  being  a  State  office,  the  Legislature  could 
not  delegate  the  power  to  some  other  State  officer  to  appoint 
and  commission  the  relator,  though  that  officer  may  have 
been  duly  appointed  and  commissioned.  In  so  far  as  the 
act  of  the  Legislature  seeks  to  deprive  the  executive  of  the 
State  of  his  constitutional  prerogative  to  fill  by  appointment 
vacancies  in  the  offices  named  in  said  act  of  February  26, 
1889,  it  is  unconstitutional  and  void.  The  said  act  may  an- 
tagonize another  provision  of  the  Constitution,  but  as  the 
question  is  ignored  in  the  briefs  of  counsel  we  have  not  con- 
sidered it.  We  refer  to  section  16,  article  5,  of  the  Consti- 
tution. Because  of  the  absence  of  an  averment  in  the  com- 
plaint that  the  relator  had  been  appointed  by,  and  held  a 
commission  from,  the  Governor  of  the  State,  the  complaint 
is  bad,  and  the  court  did  not  err  in  overruling  the  demurrer 
thereto. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  7, 1889. 
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Sepakate  Opinion. 

Coffey,  J. — I  concur  in  the  reasoning  and  conclusion 
reached  in  this  case,  as  well  as  in  the  case  of  State,  ex  reL 
Worrell  v.  Peelhy  post,  p.  495. 

Under  the  Constitution  of  1 816,  the  Legislature  of  the  State 
possessed  the  power  to  elect  the  administrative  State  officers 
and  the  presiding  judges  of  the  circuit  courts,  while  the  Gov- 
ernor of  the  State  possessed  the  power  to  appoint,  with  the 
concurrence  of  the  senate,  the  judges  of  the  Supreme  Court. 
The  history  of  the  State  I  think  fully  demonstrates  that  the 
people  were  dissatisfied  with  this  arrangement,  and  regarded 
it  as  an  encroachment  upon  their  rights,  and  demanded  the 
right  to  select  their  own  public  servants.  One  of  the  objects 
sought  in  calling  the  convention  which  framed  our  present 
Constitution  was  to  effect  a  revolution  in  this  particular. 
There  is,  in  my  judgment,  abundant  evidence  both  in  the 
Constitution  itself  and  in  the  debates  attending  the  framing 
of  that  instrument,  that  the  convention  adjourned  under  the 
full  conviction  that  it  had  fully  performed  the  mission  for 
which  it  had  been  called  into  existence.  Every  State  officer 
which,  by  the  Constitution  of  1816,  was  elected  by  the  Leg- 
islature, was,  by  our  present  Constitution,  made  elective  by 
the  people.  If  there  is  any  provision  in  the  Constitution 
which  confers  upon  the  Legislature  the  power  to  elect  any 
officer  falling  strictly  within  the  definition  of  a  State  officer, 
charged  with  duties  affecting  the  whole  people  of  the  State, 
I  have  been  unable  to  find  it ;  and  my  attention  has  not 
been  called  to  any  such  provision. 

The  fact  that  no  such  provision  can  be  found  is,  to  my 
mind,  conclusive  evidence  that  it  was  not  intended  to  confer 
any  such  power. 

It  is  a  rule,  elementary  in  its  character,  that  statutes  and 
constitutional  provisions  are  to  be  construed  in  the  light  of 
the  history  attending  their  passage,  or  adoption,  and  they 


40  SUPREME  COURT  OF  INDIANA, 

The  State,  ex  rel,  Yancey,  v.  Hyde. 

mast  be  so  construed^  if  possible^  as  to  effect  the  object  sought 
to  be  attained.  I  believe  it  to  be  a  fact,  not  denied,  that  one 
of  the  objects  sought  to  be  attained  in  calling  the  convention 
which  framed  our  present  Constitution  was  to  effect  a  com- 
plete revolution  in  the  manner  of  electing  State  officers,  by 
depriving  the  Legislature  of  that  right  and  reserving  it  to 
the  people.  To  say  that  the  convention  did  not  accomplish 
that  object  is,  in  my  opinion,  equivalent  to  asserting  that  it 
adjourned  without  accomplishing  the  object  for  which  it  was 
called.  History  teaches  us  that  successful  revolutions  never 
go  backward,  and  that  they  are  much  more  likely  to  go  be- 
yond the  objects  first  sought  than  to  fall  short.  In  my  opinion 
the  constitutional  convention  which  framed  our  present  Con- 
stitution did  not  fail  to  accomplish  the  things  which  called 
it  into  existence,  and  that  it  has  left  to  the  people  of  the 
State  the  exclusive  power  to  elect  all  State  officers  whose 
duties  are  of  a  general  character  like  those  under  considera- 
tion. The  history  of  the  State  since  that  time,  in  my  judg- 
ment, confirms  this  view. 

Although  the  Legislature  has  created  many  State  offices 
since  1851, 1  am  unable  at  this  time  to  call  to  mind  a  single 
instance  in  which  it  attempted  to  fill  such  office  by  its  own 
election  for  much  more  than  a  quarter  of  a  century  after  the 
adoption  of  our  present  Constitution.  The  claim  to  such 
right  is  of  recent  origin,  and  in  my  opinion  no  such  right 
exists.  I  am  of  the  opinion  that  the  people  at  large  have 
the  right  to  elect,  at  any  general  election,  the  state  geol- 
ogist and  state  statistician.  The  moment  the  Legislature 
creates  such  office  the  right  to  fill  it  by  election  vests  in  the 
people^  and  they  can  not  be  constitutionally  deprived  of  such 
right.  The  claim  that  by  reason  of  the  fact  that  the  Legis- 
lature created  these  offices,  and  attached  to  them  peculiar  or 
particular  duties,  gave  them  the  right  to  fill  such  offices, 
would  apply,  I  think,  as  well  to  the  office  of  attorney  gen- 
eral and  reporter  of  the  Supreme  Court  as  to  these  offices. 

The  truth  is,  that  by  delegating  to  the  people  the  right  to 
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elect  their  circuit  and  supreme  judges,  and  superintendent 
of  public  instruction,  the  convention  furnishes  us  with  un- 
equivocal evidence  of  its  abiding  faith  in  the  discriminating 
intelligence  of  the  people,  and  their  ability  to  select  their 
own  officers,  however  difficult  or  complicated  their  duties 
might  be. 

Our  general  election  laws  are  broad  enough  to  authorize 
the  election  of  these  officers,  as  well  as  any  other  State  officer, 
and  until  such  time  as  the  people  shall  have  an  opportunity 
to  fill  them  by  an  election,  the  Governor  of  the  State  has 
the  right,  in  my  judgment,  to  fill  the  vacancy  by  appoint- 
ment. The  officer  so  appointedwould.be  entitled  to  hold 
his  office  until  his  successor  is  elected  and  qualified,  and  not 
longer. 

Filed  Nov.  7, 1889. 

Dissenting  Opinion. 

Elliott,  C.  J. — I  am  fully  persuaded  that  the  Legislature 
ought  not  to  have  the  general  power  to  create  and  to  fill 
offices  of  its  own  creation,  and  that  if  the  opinions  of  the 
great  thinkers  of  our  country  had  been  given  full  force  it 
would  have  no  such  power ;  but,  while  I  am  persuaded  that 
it  should  not  have  this  power,  my  judgment  is  thoroughly 
convinced  that  it  does  have  power  to  create  and  to  fill  a  class 
of  offices,  and  that  the  office  in  controversy  belongs  to  that 
class.  I  regret  the  conclusion,  but  I  can  not  escape  it.  I 
have  searched  with  all  possible  care,  but  I  can  find  no  de- 
cision which  sustains  the  contention  of  the  relator,  that  the 
appointing  power  resides  in  the  Governor.  I  find  no  con- 
flict, but  entire  unanimity,  for  in  every  case  that  I  have  seen 
it  is  affirmed  that,  unless  expressly  prohibited  by  constitu- 
tional provisions,  there  is  a  class  of  offices  which  the  Legis- 
lature may  create,  and  fill  by  appointment.  In  a  very  re- 
cent case,  that  of  Biggs  v.  McBride,  21  Pacific  Rep.  878,  the 
Supreme  Court  of  Oregon  had  before  it  the  same  question 
which  faces  us,  and  the  court  said  :     "  Now,  if  it  could  be 
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shown  that  the  power  to  oppoint  all  officers  which  are  not 
expressly  made  elective  by  the  people,  is  a  part  of  the  *  chief 
executive  power  of  the  State/  the  appellant's  contention 
would  be  sustained ;  but  no  authority  whatever  has  been 
cited  to  sustain  this  view,  nor  is  it  believed  any  exists;  on 
the  contrary,  the  provisions  of  the  fifth  article  of  the  Consti- 
tution, which  relates  to  the  executive  department,  all  seem 
at  variance  with  this  view.  The  framers  of  this  instrument 
evidently  designed  that  no  prerogative  power  should  be  left 
lurking  in  any  of  its  provisions.  No  doubt  they  remem- 
bered something  of  the  history  of  the  conflicts  of  the  pre- 
rogative in  that  couptry  from  which  we  inherited  the  com- 
mon law."  The  same  question  was  before  the  Supreme 
Court  of  California  within  the  last  three  months,  and  it  was 
said  by  the  court,  in  speaking  of  the  views  of  Jefferson,  that, 
"  No  doubt  these  views  as  to  the  intrinsic  nature  of  the  power 
of  appointment,  or  of  nomination,  to  office,  and  the  expedi- 
ency of  confining  it  to  the  executive  department  of  the  gov- 
ernment, are  entitled  to  the  highest  consideration ;  but  the 
question  here  is  not  what  the  Constitution  ought  to  be,  but 
what  it  is ;  or,  in  other  words,  what  was  the  intention  of  its 
framers  as  to  this  particular  matter.  Of  course,  if  there  had 
been,  at  the  time  of  its  adoption,  a  general  consensus  of 
opinion  in  harmony  with  the  views  of  Mr.  Jefi^erson,  we 
should  be  forced  to  conclude  that  its  framers  intended  to 
forbid  to  the  Legislature  the  exercise  of  the  power  of  ap- 
pointment to  office.  But  there  was  no  such  consensus  of 
opinion.  On  the  contrary,  it  had  not  only  been  decided  in 
other  States  of  the  Union,  under  constitutions  containing 
provisions  substantially  equivalent  to  the  sections  above 
quoted  from  our  own,  that  the  Legislature  could  fill  offices 
by  itself  created ;  but  our  own  Supreme  Court,  construing 
provisions  of  our  old  Constitution,  had  come  to  the  same 
conclusion.     People  v,  Langdon,  8  Cal.  1." 

In  the  case  of  People  v.  Hurlbut,  24  Mich.  44,  it  was  urged 
that  the  Legislature  had  no  appointing  power,  and  in  con- 
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sidering  this  argument  it  was  said  :  ''  This  view  of  the  na- 
ture of  legislative  power,  as  urged  by  the  counsel  for  the 
respondents,  struck  me  at  first  with  considerable  force ;  but 
reflection  and  further  examination  have  satisfied  me  that, 
though  true  as  to  the  great  mass  of  legislative  power — that 
which  is  most  broadly  distinguished  from  both  judicial  and 
executive — yet  it  does  not  include  the  whole  field  of  what  is 
generally  recognized  as  legislative  power,  not  only  in  Eng- 
land, but  in  most  of  the  States  of  the  Union.  Besides  the 
power  to  make  general  rules  for  the  government  of  officers 
and  persons,  and  regulating  the  rights  of  classes  of  persons, 
or  of  the  whole  community,  there  is  a  large  class  of  powers 
recognized  as  legislative,  occupying  an  intermediate  space 
between  these  general  rules  and  regulations,  and  those  of  a 
judicial  character  on  the  one  side,  and  executive  on  the 
other,  and  which  are  not,  and  can  not  be,  marked  off  from 

these  by  any  clear  and  palpable  line."    In   18.^9   the  Su- 
preme Court  of  Illinois  discussed  and  decided  the   ques- 
tion  which   we   are   considering.      In   the   course   of   the 
opinion  of  the  court,  Wilson,  C.  J.;  said  :  "  The  next  grant 
of  power   relied  on  is,  that  *  The  executive  power  of  the 
State   shall   be   vested   in    a   Governor.'      This    clause    is 
treated  by  the  court  below  as  conferring    numerous    and 
ample  powers  upon  the  Governor.      All  that  are  usually 
denominated   executive  powers,  by   theoretical  writers,  are 
supposed  to   be  included  in  this   grant   to  the  Governor, 
except  such  as  are  expressly  conferred  upon  other  depart- 
ments.    This,  I  think,  I  shall  be  able  to  show  is  a  mis- 
taken view  of  the  subject.'^     Field  v.  People,  2  Scam.  79. 
In  Statey  ex  rel.y  v.  Irwin^  5  Ne v.  Ill,  the  court  said,  perhaps 
rather  too  strongly,  that,  "  In  the  Constitution  of  the  State  of 
Nevada,  the  appointing  power  of  the  Legislature  is  neither 
cut  up  by  the  roots,  nor  in  any  manner  hampered,  save  where 
the  Constitution  itself,  or  the  Federal  Constitution,  provides 
for  filling  a  vacancy.   The  former  prescribes  the  mode  of  fill- 
ing vacancies  only  as  to  State  officers  and  members  of  the  Leg- 
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islature ;  the  latter,  as  to  United  States  senators  and  repre- 
sentatives in  Congress.  In  every  other  case  the  power  is  in 
the  Legislature,  to  be  by  it  regulated  by  law,  as  is  evident 
from  the  fact  that  no  provision  is  made  save  as  to  vacancies/' 
This  doctrine,  broad  as  it  is,  the  same  court  approved  in  a 
later  case,  State,  ex  reL,  v.  Swift j  11  Nev.  128.  Perhaps  the 
principle  has  never  been  more  clearly  stated  than  by  the  great 
constitutional  lawyer  whose  statements,  as  Emerson  says,"  lay 
in  daylight."  That  lawyer  said  :  '*  The  inferences  which,  I 
think,  follow  from  these  views  of  the  subject,  are  two  :  first, 
that  tlie  denomination  of  a  department  does  not  fix  the  limits 
of  the  powers  conferred  on  it,  nor  even  their  exact  nature ; 
and,  second  (which,  indeed,  follows  from  the  first),  that  in  our 
American  governments,  the  chief  executive  magistrate  does 
not  necessarily,  and  by  force  of  his  general  character  of  su- 
preme executive,  possess  the  appointing  power.  He  may 
have  it,  or  he  may  not,  according  to  the  particular  pro- 
visions applicable  to  each  case  in  the  respective  constitu- 
tions.'' Webster's  speech  on  the  Presidential  Protest.  But 
I  can  not,  without  unduly  prolonging  this  opinion,  make 
further  quotations  ;  and  I  must  therefore  refer,  without  com- 
ment, to  some  of  the  many  decisions  which,  as  I  interpret 
them,  support  my  conclusion  :  Mayor ,  etc.,  v.  State,  ex  reL,  15 
Md.  376 ;  State,  ex  reL,  v.  Lusk,  18  Mo.  333  ;  Bridges  v.  Shall- 
cro88,  6  W.  Va.  562  ;  Kilbourn  v.  Thompson,  103  U.  S.  168  ; 
Walher  v.  City  of  Cincinnati,  21  Ohio  St.  14  ;  State,  ex  reL, 
V.  Hamion,  31  Ohio  St.  250;  Com,,  ex  reL,  v.  Baxter,  35  Pa. 
St.  263 ;  Baker  v.  Kirk,  33  Ind.  517  ;  State,  ex  reL,  v.  Har- 
risony  113  Ind.  434;  Hovey  v.  State,  ex  reL  Carson,  119  Ind. 
395 ;  Hovey  v.  State,  ex  reL  Riley,  119  Ind.  386. 

The  conclusion  deducible  from  these  authorities  is,  so  far 
as  it  is  here  necessary  to  ascertain  it,  that  where  the  Legis- 
lature has  power  to  establish  a  scientific  department,  or  to 
establish  any  public  institution,  it  has,  as  an  incident  of  that 
power,  the  right  to  select  the  means  and  agencies  it  deems 
necessary  to  carry  into  effect  the  law  it  has  enacted. 
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The  case  of  StaiCy  ex  reL,  v.  Kennon,  7  Ohio,  546,  is  not 
in  point,  for  the  reason  that  the  Constitution  of  Ohio,  wisely 
as  I  think,  forbids  the  Legislature  from  appointing  any  offi- 
cers. The  cases  which  I  have  cited  from  other  States  are 
all  founded  on  Constitutions  similar  to  ours;  some  of  them, 
indeed,  are  based  on  Constitutions  in  words  the  same  as  our 
own.  If  the  question  were  one  dependent  upon  authority 
alone  it  would  be  my  duty,  as  a  judge,  to  yield  to  the  law  as 
it  has  long  existed,  however  much  my  inclination  as  a  citi- 
zen may  oppose;  but  the  conclusion  established  by  authority 
is  the  only  one  which,  in  my  judgment,  can  be  vindicated  on 
principle.  No  other  can  be  reached  save  by  trampling  upon 
long  settled  and  well  known  principles.  With  much  more 
of  brevity  than  the  importance  of  the  question  merits,  I  shall 
refer  to  some  of  the  principles  which  control  my  judgment. 

If  the  power  to  appoint  is  exclusively  executive,  the  pro- 
visions of  our  Constitution  expressly  designating  the  cases 
in  which  the  Governor  may  appoint  are  meaningless ;  but 
the  words  of  an  instrument  of  such  a  solemn  and  high  nature 
as  that  of  the  organic  law  of  a  sovereign  State  can  not  be 
disregarded.  Courts  have  no  right  to  treat  them  as  dead 
and  unmeaning ;  on  the  contrary,  each  word  is  to  be  deemed 
one  of  life  and  strength.  Giving  force  to  the  various  pro- 
visions of  the  Constitution,  which  designate  the  cases  in 
which  the  Governor  may  appoint  to  office,  it  must  be  held 
that  he  can  appoint  in  no  others,  for  it  is  a  rudimental  prin- 
ciple that  the  express  mention  of  one  thing  implies  the  ex- 
clusion of  all  others. 

It  can  not  be  held  that  words  were  vainly  placed  in  such 
an  instrument  as  the  Constitution  of  a  State,  for  that  prin- 
ciple and  authority  sternly  forbid ;  nor  can  it  be  held  that 
words  written  in  such  an  instrument  are  fruitless. 

If  the  Governor  possesses  the  power  of  appointment,  as  an 
inherent  and  exclusive  attribute  of  executive  power,  then 
the  many  provisions  designating  the  cases  in  which  he  may 
appoint,  for  there  are  many  of  them,  are  vain  and  fruitless ; 
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since,  if  the  power  is  an-  inherent  execative  element,  these 
provisions  are  utterly  meaningless.  If  it  be  true  that  the 
vesting  of  the  executive  power  of  itself  carried  the  right  to 
appoint  to  ofiSce^  then  there  are  many  provisions  in  our  Con- 
stitution to  which  no  force  can  be  ascribed.  Word  after 
word^  and  clause  after  clause^  must  be  treated  as  mere  waste 
matter,  if  the  power  to  appoint  is  inherently  and  exclusively 
executive.  In  written  constitutions  there  are  no  meaning- 
less words. 

I  do  not  believe  that  the  power  to  appoint  to  office  is  es- 
sentially legislative,  but  I  do  believe  that  the  people,  who 
are  absolutely  and  inherently  sovereign  rulers,  may  make  it 
legislative.  I  believe  that,  to  a  limited  extent,  they  have 
done  so.  Section  18,  of  article  5,  does  so  by  the  clearest 
implication.  It  declares  that  *'  When,  during  a  recess  of  the 
General  Assembly,  a  vacancy  shall  happen  in  any  office,  the 
appointment  to  which  is  vested  in  the  General  Assembly  ; 
or  when,  at  any  time,  a  vacancy  shall  have  occurred  in  any 
other  State  office,  or  in  the  office  of  judge  of  any  court,  the 
Governor  shall  fill  such  vacancy  by  appointment,  which 
shall  expire  when  a  successor  shall  have  been  elected  and 
qualified."  This  provision  can  not  mean  strictly  legislative  of- 
fices ;  that  is,  such  offices  as  are  directly  and  immediately  con- 
nected with  legislative  action,  for  the  Legislature  has  an  in- 
herent right,  by  virtue  of  its  departmental  sovereignty,  to 
appoint  such  officers,  and  the  predominant  principle  which 
separates  the  departments  of  government  precludes  the  ex- 
ecutive from  appointing  a  purely  legislative  officer.  There  is, 
however,  a  plainer  provision  of  the  Constitution,  and  that 
provision  is  this :  "  All  officers,  whose  appointment  is  not 
otherwise  provided  for  in  this  Constitution,  shall  be  chosen  in 
such  manner  as  now  is,  or  may  hereafter  be,  prescribed  by 
law."  This  confers  some  power  and  a  broad  discretion — neither 
an  unlimited  power  nor  an  unfettered  discretion,  to  be  sure — 
upon  the  General  Assembly, and  it  is  within  the  power  and  the 
discretion  of  that  body  to  enact  such  a  law  as  will  authorize 
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it  to  itself  appoint  a  class  of  officers^  or  invest  another  depart- 
ment with  that  authority.  If,  in  other  words,  that  body  can, 
as  the  Constitution  ordains  it  may,  provide  by  law  for  the 
appointment  of  a  class  of  officers,  it  may  enact  a  law  provid- 
ing that  it  may  itself  appoint.  This,  it  seems  to  me,  must  be 
so,  for  the  reason  that  no  limit  is  placed  upon  that  body  as 
to  the  means  i^  shall  select,  but  all  is  confided  to  its  discre- 
tion in  cases  where  it  may  enact  a  law  establishing  a  scien- 
tific bureau,  or  department. 

The  question,  as  I  conceive,  is  not  what,  in  the  abstract, 
is  a  legislative  or  an  executive  power,  but  what  does  our 
Constitution  ordain  shall  be  a  legislative  power.  What  the 
people,  in  constitutional  convention  assembled,  declared  a 
legislative  power  is  such,  for  their  decision  is  beyond  review 
by  any  department  of  government.  That  the  Constitution 
does  invest  the  General  Assembly  with  some  powers  beyond 
that  of  enacting  laws,  and,  therefore,  with  something  more 
than  purely,  or  abstract,  legislative  power,  I,  for  my  part, 
can  not  doubt.  One  of  the  powers,  neither  abstractly  nor 
purely  legislative,  thus  conferred  is  that  of  appointing  to  of- 
fice in  a  limited  class  of  cases.  Our  present  Constitution 
intended  to  limit,  and  does  materially  limit,  the  power  of  the 
Ijegislature  to  appoint  to  office,  but  it  does  not  entirely  de- 
stroy it. 

It  is  to  be  remembered  that  where  delegated  governmental 
authority  is  not  expressly  or  impliedly  lodged  elsewhere  it 
resides  in  the  Legislature.  The  Legislature,  if  the  figure  be 
not  too  bold,  may  be  likened  to  a  residuary  legatee ;  what 
does  not  go  elsewhere  goes  to  it  under  the  general  delegation 
of  power.  Sharplesa  v.  Mayor,  21  Pa.  St.  147,  161.  In  a 
work  of  an  elementary  character,  but,  for  all  that,  a  very 
valuable  one,  Judge  Cooley  says :  "  And  whenever  a  power 
is  not  distinctly  either  legislative,  executive,  or  judicial,  and 
is  not  by  the  Constitution  distinctly  confided  to  a  depart- 
ment of  the  government  designated,  the  mode  of  its  exercise, 
and  the  agency,  must  necessarily  be  determined  by  law ;  in 
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Other  words,  must  necessarily  be  under  the  control  of  the 
Legislature."  Principles  of  Const.  Law,  44.  "  The  author- 
ity that  makes  the  laws,"  says  this  eminent  author,  in  an- 
other work,  ^'  has  a  large  discretion  in  determining  the  means 
through  which  they  shall  be  executed  ;  and  the  performance 
of  many  duties  which  they  may  provide  for  by  law  they  may 
refer  either  to  the  chief  executive  of  the  Stete,  or,  at  their 
option,  to  any  other  executive  or  ministerial  oflBcer,  or  even 
to  a  person  specially  named  for  the  duty.  What  can  be 
definitely  said  on  the  subject  is  this :  That  such  powers  as 
are  specially  conferred  by  the  Constitution  upon  the  Governor, 
or  upon  any  other  specified  officer,  the  Legislature  can  not 
require  or  authorize  to  be  performed  by  any  other  officer  or 
authority ;  and  from  those  duties  which  the  Constitution  re- 
quires of  him  he  can  not  be  excused  by  law.  But  other 
powers  or  duties  the  executive  can  not  exercise  or  assume 
except  by  legislative  authority,  and  the  power  which  in  its 
discretion  it  confers  it  may  also  in  ita  discretion  withhold, 
or  confide  to  other  hands.'^     Const.  Lim.  (5th  ed.),  136. 

The  application  of  this  principle  is  not  difficult.  For  ex- 
ample :  The  Legislature  has  power  to  establish  a  scientific 
department,  or  an  agricultural  department,  and  having  this 
power  it  may  select  its  own  means  and  instruments;  that  is, 
appoint  the  officers  who  are  to  take  charge  of  the  department 
created.  I  can  not,  for  the  reasons  I  have  outlined,  assent  to 
the  conclusion  that  the  act  under  consideration  is  void  be- 
cause it  assumes  to  invest  the  Legislature  with  authority  to 
appoint  to  office. 

I  have  no  doubt  that  the  act  does  violate  section  19  of  ar- 
tide  4  of  the  Constitution.  That  section  reads  thus :  "  Every 
act  shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith ;  which  subject  shall  be  expressed  in  the 
title.  But  if  any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall  be  void  only 
as  to  so  much  thereof  as  shall  not  be  expressed  in  the  title." 
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The  act  assumes  to  assemble  in  one  group  offices  of  a  radically 
difierent  character^  some  of  them  offices  under  the  police  de- 
partment, others  offices  in  a  department  of  a  purely  scientific 
nature.  The  department  of  geology  is,  in  itself,  a  complete 
subject,  and  the  provisions  of  the  act  relative  to  coal  oil 
inspectors  and  mine  inspector  relate  to  different  subjects. 
The  inspection  of  mines  is  a  subject  of  itself,  and  so  is  the 
inspection  of  coal  oil,  and  regulations  on  these  subjects,  since 
they  necessarily  interfere  with  private  rights,  can  only  be 
sustained  under  the  police  power  of  the  State,  while  the  es- 
tablishment of  a  scientific  bureau,  or  department,  is  a  subject 
of  an  essentially  different  nature.  Subjects  so  diverse  can 
not  be  embodied  in  one  act,  since  to  permit  this  would  be 
to  permit  the  evil  which  the  provision  of  the  Constitution 
quoted  was  designed  to  destroy.  Indiana,  etc..  It.  W.  Co.  v. 
Potts,  7  Ind.  681 ;  Grubba  v.  State,  24  Ind.  295 ;  State,  ex  rel., 
V.  Tucker,  46  Ind.  355  (360) ;  Johnston  v.  Spicer,  107  N.  Y. 
185  (202) ;  Leach  v.  People,  122  111.  420;  CuUip  v.  Sheriff, 
3  W.  Va.  688  ;  Davis  v.  /Stote,  7  Md.  151 ;  State  v.  Harrison, 
11  La.  Ann.  722 ;  State  v.  Heywood,  38  La.  Ann.  689  ;  People 
V.  Mahaney,  13  Mich.  481  (490)  ;  Ballentyne  v;  Wickersham, 
75  Ala.  533  (539)  ;  Payne  v.  Mahon,  41  N.  J.  L.  292  ;  Skin- 
ner v.  Wilhelm,  63  Mich.  568 ;  People  v.  Beadle,  60  Mich.  22 ; 
Murphy  v.  StaU,  9  Lea,  373 ;  Ragio  v.  State,  86  Tenn.  272 ; 
State  V.  McCann,  4  Lea,  1 ;  Oity  of  San  Antonio  v.  Gould, 
34  Texas,  49. 

The  act  plainly  betrays  its  own  weakness,  for  it  declares 
that  it  covers  four  divisions,  and  of  these,  three,  at  least,  are 
complete  and  distinct  subjects,  each  requiring  and  receiving 
different  treatment.  Names  go  for  but  little,  and  naming 
the  subjects  divisions  does  not  make  them  mere  parts  of  one 
general  subject.  Whether  they  are  each  subjects,  or  all 
mere  parts  of  one  subject,  is  to  be  determined  from  their  es- 
sential elements,  for  the  Legislature  can  not,  by  any  mere 
Vol.  121.— 4 
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form  of  words^  change  the  nature  of  a  things  and  by  that 
course  evade  the  Conatitution. 
FUed  Nov.  7, 188G. 

Dissenting  Opinion. 

Mitchell,  J. — The  conclusions  reached  in  the  opinion  by 
Elliott,  C.  J.,  meet  my  cordial  approval.  Nothing  can  be 
said  by  me  which  would  add  force  to  his  clear  and  well  sus- 
tained argument. 

Even  if  it  were  conceded  that  the  Legislature  had  no 
power  to  elect  the  state  geologist  and  the  statistician,  it  is 
impossible  to  maintain  the  conclusion  that  a  vacancy  occur- 
red in  those  offices,  or  that  they  were  vacant  at  the  time  the 
Governor  assumed  the  right  to  appoint  their  successors.  The 
present  incumbents  were  both  legally  appointed,  and  were 
holding  their  offices  under  legal  appointments  when  they  were 
elected  by  the  last  Legislature,  and  if  it  were  conceded  that 
this  last  election  was  utterly  void,  then  under  all  the  author- 
ities the  incumbents  would  continue  to  hold  under  that  pro- 
vision of  the  Constitution  which  declares  that  officers  shall 
continue  to  hold  until  their  successors  shall  have  been  legally 
elected  and  qualified.  This  provision  of  the  Constitution 
has  been  utterly  disregarded.  With  an  abiding  conviction 
that  the  reasoning  employed,  and  the  conclusions  reached  in 
the  opinion  of  the  court  on  all  the  vital  questions  involved, 
are  radically  unsound  and  in  open  conflict  with  all  the  pre- 
vious decisions  of  this  court,  and  with  the  practical  exposition 
which  the  Constitution  has  received  since  the  first  organiza- 
tion of  the  State  government,  and  that  they  are  also  in  direct 
antagonism  with  the  decisions  of  the  courts  in  every  other 
State  where  like  questions  have  been  considered,  I  can  only 
record  an  earnest  and  emphatic  dissent  from  the  judgment 
on  the  principal  questions,  and  an  unqualified  concurrence 
in  the  opinion  of  the  Chief  Justice. 

Filed  Nov.  7,  1889. 
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lands  bordering  on  a  non-navigab)e  inland  lake,  such  as  the  one  de*  jl90U8468 

scribed  in  this  case,  when  the  subdivisions  of  the  land  are  surveyed  by  190^472 

running  a  meander  line  between  the  dry  land  and  the  water  to  ascer-  190nS474 

tain  the  number  of  acres  of  dry  land,  and  designating  such  subdivision  jgg  g^j 

as  a  fractional  quarter  or  a  lot,  giving  the  number  of  acres  of  dry  land, 

takes  the  title  to  all  the  land  contained  within  the  subdivision.     He 

takes  as  a  riparian  owner,  and  his  title  includes,  and  he  owns,  the  land 

beneath  the  lake  far  enough  beyond  the  meandered  line  and  water's 

edge  to  make  out  the  full  subdivision  in  which  his  land  is  so  situated. 

SAitE.^Beal  Estate,—Saii  to  try  TUle.—ObjeetUm  that  StaU  can  not  be  Sued.— 
Appearance  by  Auditor  of  State. — Effect  o/. — Where  the  auditor  of  state  ap- 
pears to  a  suit  instituted  to  determine  the  ownership  of  land,  and  is 
made  a  party  to  the  suit  and  pleads  to  the  complaint,  he  can  not  there- 
after avoid  a  judgment  on  the  ground  that  he  represents  the  State,  and 
the  State  claims  title  to  the  land,  and  can  not  be  sued  either  directly  or 
indirectly. 

Sams. — Patent  to  State. — Prior  Meme  Conveyance  from  United  Statea, — Lease, 
— Intxdidity  <^. — The  title  to  the  real  estate  in  question  being  passed 
from  the  United  States  to  the  appellant  by  mesne  conveyances  prior  to 
the  issuing  of  the  patent  for  the  same  to  the  State,  the  State  took  no 
title,  and  the  lease  from  the  State  to  the  appellee  conferred  no«right  as 
against  the  appeUant. 

From  the  LaPorte  Circuit  Court. 

W.  Niles,  J.  H.  Bradley  and  L.  A.  Cok,  for  appellant. 
L.  T.  MicheneTy  Attorney  General,  and  F.  T.  Hord,  At- 
torney General,  for  appellee. 

OiiDS,  J. — The  question  in  this  case  involves  the  title  to 
the  bed  of  a  fresh-water  lake,  situated  in  the  north  half  of 
section  8,  in  township  36  north,  of  range  1  west,  in  LaPorte 
county.  This  question  arises  on  demurrer  to  the  appellee's 
answer  to  the  complaint.  The  lake  is  not  navigable.  The 
principal  part  of  the  lake  is  situated  in  the  northwest  quar- 
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ter  of  said  section^  a  small  portion  extending  into  the  north- 
west quarter  of  the  northeast  quarter  of  said  section,  and  a 
small  portion  extending  into  the  southwest  quarter  of  the 
northeast  quarter  of  said  section.  There  are  39  -j^  acres  of 
dry  land  in  the  south  half  of  the  northwest  quarter  of  said 
section,  situated  lying  to  the  west  and  south  of  said  lake,  and 
designated  by  the  government  survey  as  lot  4.  There  are  51 
3^  acres  of  dry  land,  situate  in  the  north  half  of  the  north- 
west quarter  of  said  section,  lying  to  the  north  and  west  of 
said  lake,  and  designated  by  the  government  survey  as  lot  3, 
and  there  are  34  ^^  acres  of  dry  land  in  the  northwest  quar- 
ter of  the  northeast  quarter  of  said  section,  lying  east  of  said 
lake,  designated  by  the  government  survey  as  lot  1. 

The  appellant  owns  these  three  lots,  viz.,  lots  1,  3  and  4, 
deriving  his  title  by  mesne  conveyances  from  the  United 
States,  prior  to  1884,  and  by  virtue  of  such  conveyances  and 
ownership  claims  to  own  and  have  the  title  to  the  land  be- 
neath the  waters  of  the  lake.  On  the  contrary,  it  is  con- 
tended by  the  appellee  that  by  such  conveyances  the  appel- 
lant only  acquired  title  to  the  dry  land  ;  that  the  meandered 
line  around  the  border  of  such  lake  constitutes  the  boundary 
line  of  appellant's  laud,  and  acting  upon  this  theory  the  ap- 
pellee, in  the  year  1884,  procured  a  survey  of  the  lake  within 
the  meandered  line  to  be  made  by  the  general  government, 
and  platted  as  lots  5  and  6,  and  such  survey  and  plat  were 
made  by  the  commissioner  of  the  general  land  office,  who 
is  ex  officio  surveyor-general  of  Indiana,  and  the  same  were 
adopted  and  approved  by  the  secretary  of  the  interior,  and 
the  appellee  also  procured  a  patent  to  be  issued  by  the  United 
States  to  the  State  of  Indiana  for  the  same  on  March  17th, 
1885. 

The  conclusion  we  have  arrived  at  is,  that  the  owner  of 
lands  bordering  on  non-navigable  inland  lakes,  such  as  the  one 
described  in  this  case,  when  the  subdivisions  of  the  land  are 
surveyed  by  running  a  meander  line  between  the  dry  land 
and  the  water  to  ascertain  the  number  of  acres  of  dry  land 
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and  designating  such  subdivision  as  a  fractional  quarter  or 
a  lot,  giving  the  number  of  acres  of  dry  land,  takes  the  title 
to  all  the  land  contained  within  the  subdivision,  that  is  to 
say,  he  takes  as  a  riparian  owner  and  his  title  includes,  and 
he  owns,  the  land  beneath  the  lake  far  enough  beyond  the 
meandered  line  and  water's  edge  to  make  out  the  full  sub- 
division in  which  his  land  is  so  situated.  As  in  this  case  the 
northwest  quarter  of  the  northeast  quarter  is  surveyed  and 
designated  as  lot  1,  the  purchaser  of  lot  1  acquires  title  to 
all  the  land  situate  within  the  boundary  line  of  the  said 
northwest  quarter  of  the  northeast  quarter  of  said  section 
as  the  same  is  platted  by  the  government ;  and  by  the  survey 
all  the  land  situate  in  the  north  half  of  the  northwest  quarter 
of  said  section  was  designated  as  lot  3,  and  the  purchaser  of 
lot  3  acquired  title  to  all  the  land  in  said  north  half  of  said 
northwest  quarter  of  said  section,  whether  a  part  of  it  be 
covered  with  water  and  constitutes  a  part  of  an  inland  lake 
or  part  of  it  be  swamp,  and  the  same  is  true  in  regard  to  the 
south  half  of  the  northwest  quarter,  designated  as  lot  4. 
The  survey  included  all  the  land,  and  when  a  portion  of  a 
subdivision  was  covered  with  water  such  portion  was  mean- 
dered to  determine  the  amount  of  dry  land,  and  the  mean- 
dered line  does  not  constitute  a  boundary  line. 

It  is  contended  that  the  riparian  owner  bordering  on  a 
non-navigable  lake,  like  a  river,  takes  to  the  thread  or  center 
of  the  lake.  This  rule  is  impracticable  when  applied  to 
lakes.  Suppose  the  lake  to  be  round  or  nearly  so,  with  ripa- 
rian owners,  as  there  would  be,  on  the  north,  south,  east  and 
west  of  it,  this  rule  could  not  be  applied;  while  the  rule 
we  have  laid  down  is  practicable,  and  we  think  the  proper 
rule  to  be  applied  in  cases  of  this  character.  To  hold  that 
the  meandered  line  constitutes  the  boundary  would  be  against 
the  great  weight  of  authority,  indeed  the  authorities  are  al- 
most unanimous  against  such  a  doctrine. 

The  weight  of  recent  authorities  is  to  the  effect  that  the 
owner  of  the  bank  owns  to  the  center  of  the  body  of  non- 


54  SUPREME  COURT  OF  INDIANA, 


Stoner  v.  Bice,  Auditor. 


navigable  water,  whether  it  be  lake  or  river,  and  that 
if  a  lake  gradually  dry  up  the  owners  of  the  banks 
become  the  owners  of  the  bed^  each  to  the  center  thereof. 
Bat  we  are  unable  to  find  a  case  parallel  with  the  one  under 
consideration,  or  where  the  doctrine  has  been  applied  to  a 
lake  like  the  one  in  question,  or  to  many  of  the  lakes  within 
this  State.  Where  the  body  of  water  is  a  running  stream, 
being  a  narrow  rivulet  at  its  head  and  growing  larger  and 
widening  until  it  enters  into  another  stream  still  larger;  or 
where  it  is  a  long,  narrow  body  of  water,  there  is  no  trouble 
in  applying  this  doctrine ;  but  where  the  body  of  water  is 
surrounded  by  land,  and  is  almost  circular  in  form,  covering 
a  quarter  or  half  section,  or  more,  of  land,  with  riparian  own- 
ers on  either  side,  we  can  not  say  that  the  owners  on  the  east 
and  the  west  would  take,  to  the  exclusion  of  those  upon  the 
north  and  south,  nor  vice  veraa^  nor  would  it  do,  as  it  seems 
to  us,  to  apply  a  doctrine  that  would  require  the  running  of 
diagonal  lines  between  the  various  owners,  each  reaching  to 
the  center  of  the  lake. 

The  true  doctrine  to  apply  in  the  disposition  of  such  land 
as  is  covered  by  the  body  of  such  lakes,  we  think,  is  that  the 
government  in  making  surveys  included  in  such  surveys  all 
the  land  within  the  district  surveyed,  and  if  there  was  a  lake 
or  large  pond  which  covered  a  part  of  a  subdivision  it  was 
meandered  out,  and  the  dry  land  in  such  subdivision  desig- 
nated as  a  fractional  subdivision,  or  lot ;  that  in  the  purchase 
of  such  fractional  subdivision,  or  lot,  the  purchaser  took  title 
to  it  as  a  riparian  owner,  with  the  right  to  the  land  as  the 
water  receded  within  the  boundary  lines  of  the  subdivision 
conveyed  to  the  purchaser.  In  other  words,  the  purchaser 
acquired  title  to  all  the  land  within  the  subdivision,  though 
it  was  described  as  a  fractional  subdivision,  or  lot.  The  au- 
thorized survey  divided  all  the  land  within  the  district  into 
subdivisions,  and  if,  by  reason  of  water  upon  a  tract  of  the 
land,  a  portion  of  it  was  regarded  at  the  time  as  worthless 
and  unsalable,  there  was  a  meander  line  run  to  ascertain 
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the  amount  of  dry  land,  and  such  subdivision  was  designated 
as  a  fractional  subdivision,  or  lot,  and  although  thus  described 
the  sale  passed  title  to  the  whole  subdivision. 

There  are  two  decisions  of  this  court  supporting  this  doc- 
trine, Edwards  v.  Ogle,  76  Ind.  302,  and  in  the  case  of  State 
V.  Port^noiUh  Savings  Bank,  106  Ind.  435,  the  court  says : 
*'  Without  entering  upon  a  review  of  the  numerous  cases  upon 
the  subject  of  riparian  rights,  we  are  very  clear  that  the 
deeds,  or  patents  from  the  State  to  Dunn  and  Condit  carried 
to  them  no  more  of  the  swamp  and  overflowed  lands  than  were 
included  in  the  several  surveyed  subdivisions  bounded  by 
the  lake.^^  Upon  the  general  question  of  riparian  rights  we 
cit«  Baarman  v.  SunntLoha,  42  Wis.  233 ;  Bice  v.  Byddiman, 
10  Mich.  125;  Jones  v.  Johnston,  18  How.  150;  Banks  v. 
Ogden,  2  Wall.  57  ;  County  of  St.  Glair  v.  Lovingston,  23 
Wall.  46 ;  Murry  v.  Sermon^  1  Hawks,  65  ;  Municipality  v. 
Cotton  Press,  18  La.  436 ;  Warren  v.  Chambers,  25  Ark.  120; 
Bidgway  v.  Ludlow,  58  Ind.  248 ;  Boss  v.  Faust,  54  Ind. 
471 ;  Boom  Company  v.  Adams,  44  Mich.  404 ;  Bichardson 
V.  Prentiss,  48  Mich.  88. 

The  further  question  is  presented  in  the  case  that  the  State 
claims  title  to  the  land,  and  it  can  not  be  sued,  either  directly 
or  by  any  action  in  relation  thereto,  against  the  appellee  as 
auditor  of  state.  The  action  was  originally  commenced 
against  one  Simeon  Harness,  and  William  Everhart,  sheriff 
of  Laporte  county,  alleging  ownership  in  the  plaintiff,  and 
that  the  auditor  of  state  had  executed  a  lease  to  Harness, 
and  that  the  auditor  of  state  had  issued  a  warrant  to  the 
sheriff  of  said  Laporte  county,  commanding  said  sheriff  to  dis- 
possess said  appellant,  and  to  place  said  Harness  in  posses- 
sion ;  and  afterwards  the  auditor  of  state  came  into  court 
and  answered  to  the  complaint,  and  the  cause  was  dismissed 
as  to  the  other  parties. 

The  auditor  of  state  was  seeking  to  dispossess  the  appel- 
lant of  the  land,  and  he  had  a  right  to  have  his  title  settled 
and  to  continue  in  possession,  and  afler  he  had  commenced 
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suit  against  the  occupant  the  auditor  of  state  appeared  and 
was  made  a  party  to  the  suit  and  pleaded  to  the  complaint, 
and  he  can  not  now  avoid  a  judgment  on  the  ground  that  he 
represents  the  State,  and  the  State  claims  title  to  the  land  and 
can  not  be  sued  either  directly  or  indirectly.  StcUe,  ex  rel,,  v. 
Board,  etc.,  101  Ind.  69 ;  State  v.  Portsmouth  Savings  Bank, 
supra. 

As  the  cause  was  commenced  it  involved  a  litigation  be- 
tween two  parties  claiming  a  right  to  the  land,  one  claiming 
title  by  mesne  conveyances  from  the  United  States,  and  the 
other  by  lease  from  the  State. 

The  title  to  the  real  estate  in  question  having  passed  from 
the  United  States  to  the  appellant  by  mesne  conveyances 
prior  to  the  issuing  of  the  patent  for  the  same  to  the  State, 
the  State  took  no  title,  and  it  follows,  therefore,  that  the 
court  erred  in  overruling  the  demurrer  to  the  defendant's 
answer. 

Judgment  reversed,  at  appellee's  costs,  with  instructions 
to  the  court  below  to  sustain  the  demurrer  to  the  answer. 

FUed  Nov.  8, 1889. 
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|l47    419 

isn  nn  Decedentb*  ESTATES. — Adminigtraior^s  Sale,— Agreement  of  Widow. —  Void 
Sale. — Where  real  estate  of  a  decedent,  mortgaged  to  secure  debts,  is 
sold  by  order  of  the  probate  court  upon  application  of  the  administra- 
tors, the  widow  and  her  children  being  made  parties  to  the  proceeding, 
the  former  by  an  instrument  in  writing  waiving  the  publication  and 
posting  of  notice  required  by  statute  and  assenting  to  the  sale  of  the 
whole,  upon  agreement  that  one- third  of  the  proceeds  should  be  paid  to 
her,  the  sale  is  void,  the  probate  court  having  exceeded  its  jurisdiction. 
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Same.— /mu/id  Order  ofSalc—Heir^  Anerticm  0/  TUU,-^E«toppd.—i:he  right 
of  the  heirs  to  assert  title  to  the  undivided  one-third  of  the  land  is 
not  affected  by  the  invalid  order  of  sale,  unless  their  ancestor,  through 
whom  they  claim,  received  the  purchase-money,  or  was  estopped  to  as- 
sert title  by  making  the  administrators  her  agents.  If  she  received  and 
retained  her  share  of  the  purchase-price,  the  widow,  as  well  as  the  heirs, 
would  be  estopped. 

SpEdAii  FiNDiKO. — Venirt  de  Novo. — Informal  Motion  For. — New  Trial  — 
Supreme  Court, — Where  the  facts  found  in  a  special  finding,  after  elim- 
inating the  evidence  set  forth,  are  wholly  insufficient  to  support  any 
judgment,  although  the  motion  for  a  venire  de  novo  is  informal,  the  Su- 
preme Court  will  order  a  new  trial,  to  the  end  that  justice  may  be 
dofae. 

From  the  Hancock  Circuit  Court. 

J.  A.  New,  «/*.  W.  Jones  and  L.  H.  Reynolds,  for  appel- 
lant. 

E.  Marsh  and  W.  W.  Cook,  for  appellees. 

Mitchell,  J. — The  facts,  briefly  stated,  are  that  William 
S.  Wood  and  his  wife,  Martha  A.,  joined  in  a  mortgage  convey- 
ing certain  real  estate,  owned  by  the  former,  to  secure  cer- 
tain debts  of  the  husband.  Woods  subsequently  died  leaving 
his  widow  and  three  children  as  his  surviving  heirs,  and 
leaving  the  debts  secured  by  the  mortgage  above  mentioned 
unpaid.  The  administrators  of  his  estate  applied  to  the 
proper  probate  court  for  an  order  to  sell  the  mortgaged  real 
estate  for  the  purpose  of  making  assets  to  pay  the  debts  se- 
cured by  the  mortgage.  The  widow  and  children  were  made 
parties  to  the  proceeding. 

The  former  appeared,  and  in  writing  waived  the  publica- 
tion and  posting  of  notice  required  by  the  statute,  and  also 
assented  to  the  sale  of  the  whole  of  the  real  estate  men- 
tioned in  the  petition,  upon  an  alleged  agreement  that  two- 
thirds  of  the  proceeds  should  be  applied  to  the  payment  of 
the  mortgage  debt,  and  one-third  thereof  paid  to  her.  The 
land  was  sold  in  pursuance  of  an  order  of  the  probate  court, 
and  the  administrators  in  pursuance  of  the  sale  made  a  con- 
veyance of  the  whole  of  the  several  tracts  sold  to  the  pur- 
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chaser,  who  went  into  possession  under  his  deed.     Subse- 
quently the  widow  died,  and  this  suit  was  instituted  by  her 
heirs  or  devisees,  who  claim  the  undivided  one-third  of  the 
land  which  descended  to  their  mother,  their  insistence  here 
being  that  the  order  of  sale  made  by  the  probate  court  was 
beyond  its  jurisdiction,  and,  therefore,  void.     That  this  po- 
sition is  well  taken  is  settled  upon  authority,  and  that  the 
right  of  the  heirs  to  assert  title  to  the  undivided  one-third 
of  the  land  is  not  affected  by  the  invalid  order  of  sale  is 
also  established,  unless  their  ancestor,  through  whom  they 
claim,  received  the  purchase-money,  or  in  some  way  con- 
stituted the  administrators  who  made  the  conveyance  her 
agents,  so  that  she  became  bound  by  their  acts,  or  estopped 
to  assert  her  title.     Pepper  v.  Zahrmngery  94  Ind.  88,  and 
cases  cited.     Merely  signing  a  paper  in  which  she  manifested 
her  assent  to  an  order  for  the  sale  of  the  whole  of  the  sev- 
eral tracts,  including  her  interest,  would  not  confer  jurisdic- 
tion over  the  subject-matter  on  the  court,  nor  would  that, 
without  more,  constitute  the  administrators  her  agents  to 
convey  her  title.     If,  however,  she  received  and  retained 
what  was  supposed  to  be  her  share  of  the  purchase- price, 
after  having  assented  to  the  order  and  sale,  she,  as  well  as 
those  who  stand  in  her  right,  would  be  estopped. 

Upon  request,  the  court  made  what  purports  to  be  a  special 
finding  of  facts.  This  special  finding,  although  it  covers 
very  many  pages  and  embraces  most  of  the  evidence  in  the 
case,  can  not  be  regarded  as  in  any  proper  sense  a  special 
finding.  While  the  application  to  sell,  the  proceedings,  or- 
der and  report  of  sale  are  all  set  out  at  full  length  in  the 
special  finding,  these  can  only  be  regarded  as  evidence.  It 
is  not  found  as  a  fact  that  the  land  was  ever  sold  by  the  ad- 
ministrators, nor  does  it  appear,  except  by  the  reports  made 
to  the  probate  court  which  should  have  no  place  whatever 
in  the  special  finding,  who  purchased  the  land,  or  whether 
or  not  the  purchase-money  was  ever  paid,  or  whether  the 
widow  ever  received  any  part  of  it  if  any  was  paid.     The 


MAY  TERM,  1889.  59 

Marphj  v.  Oren. 

facts  foand^  afler  eliminating  the  evidence,  are  wholly  in- 
sufficient to  support  any  judgment,  and  although  the  motion 
for  a  venire  de  novo  is  informal  we  should  not  hesitate,  with- 
out any  motion,  to  order  a  new  trial  to  the  end  that  justice 
might  be  done.  Buchanan  v.  Milligan,  108  Ind.  433 ;  Cot- 
trdl  V.  Nixony  109  Ind.  378. 

The  judgment  is  reversed,  with  costs,  with  directions  to 
the  court  below  to  sustain  the  appellant's  motion  for  a  venire 
de  novo. 

FUed  Not.  7, 1889. 


No.  12,689. 

Murphy  v.  Oren. 

Township  Tbustee. — LiabUUy  of  Outgoing  Trustee, — CowUy  Oommissionen. 
— Settlemeni  toith, — Where  a  township  trustee  seeks  to  recover  from  his 
predecessor  in  office  a  sum  of  money  which  he  claims  the  outgoing 
trustee  failed  to  pay  over  on  demand,  he  can  not  do  so  after  making  a 
written  report  to  the  board  of  commissioners  wherein  he  claimed  credit 
for  the  same  money  as  that  for  which  he  sues,  and  the  claim  was  al- 
lowed and  credit  given  him,  until  the  order  of  the  board  of  commis- 
sioners approving  the  report  is  set  aside. 

Same. — Money  Advaiuxd  by.  —  Credit  far.  —  Nominal  Damages.  —  Where  a 
township  trnstee  pays  out  money  for  the  township,  on  claims  justly  due 
from  the  township,  he  is  entitled  to  a  credit  for  it.  If  he  pays  money 
after  the  specific  fund  out  of  which  the  money  should  have  been  paid 
has  been  exhausted,  he  is  entitled  to  be  reimbursed,  and  can  not  be 
held  liable  for  anything  more  than  mere  nominal  damages.  It  makes 
no  difference  if  the  books  show  that  the  trustee  is  indebted  to  some  of 
the  funds,  if  in  point  of  fact  he  is,  upon  a  settlement  of  all  accounts, 
a  good  faith  creditor  of  the  township. 

From  the  Wabash  Circuit  Court. 
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M.  H.  Kidd,  N.  G.  Hunter,  B.  F.  Williama  and  A.  Taylor y 
for  appellant. 

W.  G,  Sayre,  for  appellee. 

Elliott,  C.  J. — Murphy  prosecutes  this  action  against 
Oren,  his  predecessor  in  the  office  of  township  trustee,  for 
the  recovery  of  six  hundred  and  thirty  dollars  which  he  al- 
leges the  outgoing  trustee  failed  to  pay  over  on  demand. 

The  second  paragraph  of  Oren's  answer  alleges  that  Mur- 
phy made  a  written  report  to  the  board  of  commissioners 
wherein  he  claimed  credit  for  the  same  money  as  that  for 
which  he  sues;  that  the  report  was  examined  and  approved, 
the  claim  allowed  and  credit  given  him  ;  that  the  judgment 
of  the  board  of  commissioners  remains  in  full  force. 

The  answer  does  not,  as  the  argument  of  appellant's  coun- 
sel tacitly  assumes,  proceed  upon  the  theory  that  the  judg- 
ment of  the  commissioners  constitutes  a  former  adjudication. 
The  report  upon  which  the  board  acted  was  not  that  of  the 
appellee  but  that  of  the  appellant. 

It  appears  from  this  answer  that  the  appellant  has  received 
credit  for  the  sums  of  money  he  now  seeks  to  recover,  and 
the  question  is,  whether,  having  been  allowed  credit  in  due 
form  and  by  the  proper  authorities,  he  can  maintain  an  ac- 
tion without  having  the  order  allowing  him  credit  set  aside, 
or  showing  why  the  settlement  it  evidences  should  be  disre- 
garded. Prima  facie,  at  least,  the  settlement  with  the  board 
of  commissioners  is  valid,  and  while  it  remains  in  force  it 
must  be  held  that  the  outgoing  trustee  duly  accounted  to  his 
successor,  and  that  he  likewise  duly  accounted  to  the  proper 
authorities.  We  do  not  hold  that  the  order  of  the  board  of 
commissioners  approving  the  report  is  conclusive,  but  we 
do  hold  that  it  operalbes  as  long  as  it  is  in  force  and  is  not 
affirmatively  shown  to  be  the  result  of  a  mistake  or  fraud  to 
preclude  the  appellant  from  maintaining  this  action.  We 
have  no  doubt  that  if  Oren  did  actually  owe  the  township 
the  money,  and  the  appellant  did  improperly  settle  with  him, 
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the  order  of  the  board  allowing  the  credit  to  the  appellant 
may  be  annulled  or  disregarded. 

To  this  answer  the  appellant  replied  substantially  as  fol- 
lows :  That  he  and  Oren  did  have  a  settlement ;  that  he  did 
report  to  the  board  of  commissioners  as  alleged  in  the  an- 
swer ;  that  the  items  included  in  the  report^  and  for  which 
he  receipted,  were  sums  of  money  paid  out  by  Oren,  one  of 
which  sums  was  for  $448.98  overpaid  on  the  "  road  fund/* 
the  other  of  which  was  for  $154.98  overpaid  on  the  "  dog  tax 
fund ;"  that  his  term  of  office  expired  on  the  11th  day  of 
April,  1882;  that  during  the  appellee's  term  of  office  he 
misappropriated  the  sum  of  $630 ;  that  at  the  time  the  ap- 
pellant settled  with  him  he,  the  appellee,  was  indebted  to 
certain  of  the  township  funds  for  that  sum ;  that  the  appel- 
lant, at  the  request  of  the  appellee,  accyounted  to  the  town- 
ship for  that  sum ;  that  Aaron  F.  Gudley  was  the  appellant's 
successor  in  office;  that  on  the  10th  day  of  April,  1882,  the 
appellant  made  a  written  report  to  the  board  of  commis- 
sioners which  w&s  approved ;  that  his  successor,  Gudley, 
sued  him  and  his  sureties  on  his  official  bond ;  that  in  the 
answers  to  the  complaint  the  appellant  and  his  sureties 
claimed  credit  for  the  amount  for  which  he  had  credited 
Oren,  $448.98  overpaid  on  the  "  road  fund,"  and  $154.98 
overpaid  on  the  *^  dog  fund ;  "  that  the  circuit  court,  in  which 
the  action  was  brought,  rendered  judgment  against  the  ap- 
pellant and  his  sureties,  and  that  the  judgment  charged  them 
with  $428.91  due  the  "  dog  fund,"  and  $244.46  due  the 
"  road  tax  fund." 

We  have  no  doubt  that  the  appellant  might  avoid  the  set- 
tlement made  by  him  with  the  board  of  commissioners,  nor 
do  we  doubt  that  if  it  appeared  that  Oren  was  indebted  to 
the  township  the  appellant  might,  notwithstanding  such 
settlement  and  notwithstanding  the  fact  that  he  had  allowed 
Oren  a  credit,  recover  the  full  amount  justly  due  from  Oren. 
But  while  we  are  clear  upon  this  point  we  are  equally  clear 
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that  if  Oren  was  not  indebted  to  the  township  this  action 
can  not  be  maintained,  and  the  reply  is  bad. 

The  judgment  of  the  circuit  court  could  not  bind  Oren, 
as  he  was  not  a  party.  We  may,  therefore,  eliminate  that 
element  from  the  case.  But  if  we  considered  it  as  a  legitimate 
element  of  the  case  it  would  not  avail  the  appellant,  because 
it  does  not  appear  that  he  was  denied  credit  for  the  amount 
with  which  he  had  credited  Oren.  It  may  well  be  that  the 
sumrs  named  in  the  reply  were  charged  against  the  appellant 
because  of  his  own  default  and  not  because  the  appellee  was 
not  entitled  to  the  credit  which  he  claimed  and  obtained. 
It  is  the  rule  in  ordinary  cases  that  settlements  are  presump- 
tively correct,  and  here  there  was  a  double  settlement,  one 
between  the  two  trustees,  and  one  by  the  appellant  with  the 
board  of  commissioners.  It  was  therefore,  incumbent  upon 
the  appellant  to  show  that  the  settlement  had  in  it  some  ele- 
ment of  fraud,  wrong  or  mistake,  and  this  he  could  only  do 
by  showing  that  Oren  ought  not  to  have  had  credit  for  the 
amount  allowed  him.  If  he  was  entitled  to  that  credit  he 
is  in  no  sense  a  defaulter. 

The  utmost  that  can  be  said  is  that  Oren  did  not  do  his 
duty  in  keeping  the  trust  funds  separate.  For  this  wrong 
he  was  liable  in  nominal  damages.  Robinson  v.  State,  ex  reLy 
60  Ind.  26.  But  in  the  case  which  decides  this,  it  was  said  : 
"This  conversion  may  prove  to  be  an  absolute  defalcation,  or 
only  a  technical  breach  of  the  trustee's  bond,  dependent  upon 
the  subsequent  conduct  of  the  trustee  in  relation  to  the  re- 
imbursement of  the  fund  thus  diverted." 

Applying  this  statement  to  this  case,  we  must  conclude 
that  the  only  wrong  of  Oren  was  the  technical  one  of  failing 
to  keep  the  funds  separate,  and  produced  no  more  than  nom- 
inal damages,  if,  indeed,  it  did  so  much  as  that. 

We  think  this  case  falls  within  the  well  reasoned  decision 
in  Kiefer  v.  Troy  School  Township^  102  Ind.  279,  and  that  if 
Oren  did  pay  out  money  for  improving  roads,  or  for  injury 
done  to  sheep  by  dogs,  on  claims  justly  due  from  the  town- 
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ship  he  was  entitled  to  a  credit  for  it.  As  he  was  allowed 
credit  in  two  settlements,  and  as  these  settlements  are  pre- 
sumptively valid,  and  as  he  is  entitled  to  be  reimbursed  for 
money  advanced,  we  can  not  conceive  any  reason  for  holding 
him  a  debtor  and  a  defaulter.  To  warrant  that  conclusion 
it  must  appear  that  the  money  was  not  paid  for  the  purposes 
claimed  by  Oren.  If  he  did  not  pay  it  for  the  township  he 
ought  to  be  held  liable ;  if  he  did,  then  he  ought,  at  all  events, 
to  be  exonerated  from  anything  more  than  mere  nominal 
damages. 

It  can  make  no  difference  in  principle  that  the  books 
showed  Oren  indebted  to  some  of  the  funds  if,  in  point  of 
fact,  he  was,  upon  a  settlement  of  all  accounts,  a  good  faith 
creditor  of  the  township.  If  he  did  err  in  paying  money 
after  funds  were  exhausted,  still  he  is  not  to  be  the  loser,  for 
upon  the  equitable  principle  so  clearly  vindicated  in  Kiefer  v. 
Tray  School  Townshipy  supra,  he  is  entitled  to  be  reim- 
bursed. If  the  claims  which  he  paid  were  enforceable  against 
the  township,  then  he  has  paid  the  debts  of  the  township, 
and  it  has  suffered  no  loss.  By  advancing  the  money  to  pay 
those  claims  he  became  subrogated  to  the  rights  of  the  orig- 
inal claimants.  It  is  immaterial,  so  far  as  concerns  the  ulti- 
mate justice  of  the  case,  to  whom  the  township  pays  its  just 
debts,  whether  to  the  original  creditor  or  to  the  trustee  who 
advances  the  money.  Clark  Civil  Township  v.  Brookshire, 
114  Ind.  437  (444).  Idle  ceremony  the  law  heeds  not.  It 
would  have  been  an  idle  ceremony  for  Oren  to  have  handed 
the  money  due  from  him  to  specific  funds  over  to  the  ai)pel- 
lant,  and  then  have  received  it  back  in  payment  of  the  claims 
ta  which  he  was  subrogated.  If  the  township  had  actually 
lost  any  money  he  would  unquestionably  be  liable,  but  this 
it  did  not  do.  If  the  circuit  court,  in  the  action  on  Mur- 
phy's bond,  charged  him  with  the  allowance  made  Oren  it 
erred,  but  its  error  could  not  impair  the  latter's  right,  be- 
cause he  was  not  a  party  to  the  action.     As  we  have  said,  it 
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does  not  appear  that  the  circuit  court  did  this^  but  if  this 
did  appear  it  would  not  change  the  result  as  against  Oren. 

Judgment  affirmed. 

Filed  Nov.  8, 1889. 
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' Pleadinq. — Awrmenta — Should  be  Direct  and  Certain, — All  averments  in  a 

}gg  ^  pleading  should  be  direct  and  certain,  and  not  in  the  alternative,  or  in 

ambiguous  language. 
Corporation.— Lta6i;%  <^Stoekholder9,--Seetion  S869,B.  8.  ISSl^Gonttrued. — 
Under  the  first  proviso  of  section  3869,  B.  S.  1881,  relating  to  the  liabil- 
ity of  the  stockholders  of  a  corporation,  the  party  sued  must  be  a  stock- 
holder, or  member  of  the  corporation,  and  a  subscriber  for  unpaid  stock ; 
and  his  liability  is  only  to  the  corporation,  or  its  receiver.  A  subscriber 
for  stock,  who  is  not  also  a  stockholder,  is  not  liable  on  account  of  the 
statute,  but  simply  on  his  subscription. 

From  the  Marshall  Circuit  Court. 

S.  Parker,  for  appellant. 

H,  Gorbin,  W.  B.  Hess  and  L.  M.  Latier,  for  appellees. 

Berkshire,  J. — This  action  rests  upon  the  construction 
to  be  given  to  the  following  section,  3869,  R.  S.  1881  : 
"The  stockholders  and  members  of  manufacturing  and 
mining  corporations  shall  only  be  liable  for  the  amount 
of  the  stock  subscribed  by  them  respectively ;  and  privi- 
leges or  immunities  which  have  been  heretofore  granted  to 
such  corporations  shall,  upon  the  same  terms,  equally  belong 
to  all  citizens  who  may  desire  to  incorporate  themselves  for 
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the  same  purpose :  Provided,  That  such  stockholders  shall 
be  individually  liable  for  all  debts^  due  and  owing  laborers^ 
servants,  apprentices,  and  employees  for  services  rendered 
such  corporation." 

The  complaint,  in  substance,  alleges  that  on  the  28th  day 
of  November,  1881,  there  was  organized  under  and  accord- 
ing to  the  general  laws  of  the  State  of  Indiana,  at  the  city 
of  Plymouth,  in  the  State  of  Indiana,  a  private  corporation 
known  as  the  "Adams  Chilled  Plow  Company,"  the  business 
of  which  was  to  manufacture  plows  and  machinery,  and  to 
do  general  foundry  work ;  that  on  the  11th  day  of  Novem- 
ber, 1882,  said  corporation,  through  its  then  president  and 
secretary  after  due  and  proper  authorization  from  its  then 
board  of  directors,  borrowed  from  the  plaintiff  six  thousand 
dollars,  which  was  to  be  used,  as  he  was  informed  by  its  said 
president  and  secretary,  in  the  business  of  the  corporation, 
and  was  so  used,  and  for  which  it  executed  to  him  a  note  due 
in  three  years  from  date,  with  interest  at  eight  per  cent,  per 
annum,  and  to  secure  the  said  note  executed  at  the  same 
time  a  mortgage  on  all  of  its  real  estate,  machinery  and  ma- 
terial on  hand ;  that  afterwards,  and  on  the  21st  day  of  Feb- 
ruary, 1885,  the  said  corporation  transferred  all  of  its  prop- 
erty to  a  trustee,  except  certain  subscriptions  to  stock  which 
were  unpaid ;  that  said  trustee  was  to  dispose  of  the  said 
property  so  transferred  and  apply  the  same  to  the  payment 
of  the  indebtedness  of  the  said  corporation,  except  the  debt 
due  to  the  appellant ;  that  said  trustee  sold  the  said  trust 
property  to  one  William  J.  Adams  for  the  sum  of  $2,450 
which  was  applied  to  the  payment  of  the  indebtedness  against 
said  corporation,  and  with  which  all  of  the  debts  and  claims 
of  said  corporation  were  paid,  except  that  of  the  appellant, 
and  leaving  the  appellant  then  and  now  its  only  creditor; 
that  at  that  time  the  said  corporation  became  wholly  insol- 
vent and  has  so  continued ;  that  at  no  time  since  said  sale 
has  said  corporation  carried  on  any  business ;  that  it  has  not 
Vol.  121.— 5 
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acquired  ahy  means  or  property  with  which  to  perform  or 
carry  on  any  business ;  that  no  directors  or  officers  to  man- 
age its  affairs  have  been  chosen  since  the  date  of  said  sale ; 
that  the  directors  and  officers  theretofore  elected,  and  then 
acting,  have  not  performed  any  of  the  acts  or  duties  devolv- 
ing upon  them  since  April  25th,  1885,  at  which  time  a  meet- 
ing of  the  board  of  directors  was  held  and  a  committee  was 
appointed  to  ascertain  a  method  to  work  a  dissolution  of 
said  corporation ;  that  no  report  of  the  condition  of  said 
company  has  been  made  since  said  date  or  published ;  that 
on  the  28th  day  of  January,  1887,  the  appellant  obtained  a 
judgment  against  said  William  J.  Adams,  the  purchaser  of 
the  property  mortgaged,  (who,  in  his  purchase,  assumed  the 
payment  of  said  indebtedness,  due  to  the  appellant)  for  the 
sum  of  $5,202  and  a  decree  foreclosing  said  mortgage;  that 
upon  said  judgment  and  decree  an  order  of  sale  issued  March 
7th,  1887,  and  the  mortgaged  property  was  sold  thereon  for 
the  sum  of  $840,  and  that  is  all  that  the  appellant  has  re- 
alized or  can  realize  on  his  said  debt  against  said  corpora- 
tion, the  said  Adams  being  wholly  and  notoriously  insolvent ; 
that  at  the  time  the  appellant's  said  note  was  given  and  the 
money  borrowed  of  him  as  stated,  the  appellees  were  the 
owners  of  stock  in  said  corporation,  or  had  become  entitled 
to  receive  stock  and  liable  to  pay  for  the  same,  and  subject 
to  the  liability  of  stockholders  by  signing  the  original  sub- 
scription list  and  meeting  with  the  other  persons  who  were 
stockholders,  as  stockholders,  and  by  performing  services  on 
committees  in  the  organization  of  said  corporation,  and  by 
performing  like  services  after  the  corporation  was  organized  ; 
that  the  said  appellees  have  not  paid  to  the  corporation  or  to 
any  person  the  amount  of  stock  held  by  them,  or  which  they 
are  entitled  to  receive  and  pay  for,  but  yet  owe  the  amounts 
heretofore  in  this  complaint  set  down  as  unpaid  subscrip- 
tions ;  that  there  is  yet  due  the  appellant  and  unpaid  at  this 
time  on  his  said  debt  $4,450. 

The  appellees  filed  a  demurrer  to  the  said  complaint  which 
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was  submitted  to  the  court  and  sustaiued^  and  to  the  ruling 
of  the  court  the  appellant  reserved  an  exception ;  and  the 
appellant  refusing  to  amend  his  complaint,  judgment  was 
rendered  against  him  for  want  of  a  good  complaint. 

The  appellant  appeals  and  assigns  as  error  the  ruling  of 
the  court  in  sustaining  the  demurrer  to  his  complaint. 

The  complaint  violates  one  well  known  rule  of  pleadings 
which  is,  that  all  averments  in  a  pleading  should  be  direct 
and  certain^  and  not  in  the  alternative  or  in  ambiguous  lan- 
guage. Stephen  Plead.,  387  (Heard's  ed.) ;  King  v.  Brere- 
t(m,  8  Mod.  329;  Kiag  v.  Stacker,  5  Mod.  137  (1  Salk.  342). 
It  is  difficult  to  tell  whether  the  pleader  intended  to  allege 
that  the  appellees  were  stockholders  in  the  corporation  or 
merely  subscribers  for  stock  in  advance  of  its  final  organi- 
zation. But  the  complaint  does  allege  that  the  appellees 
were  subscribers  to  the  original  articles  of  association,  and 
it  is  the  sums  alleged  to  be  due  on  these  subscriptions  which 
the  appellant  is  seeking  to  recover. 

If  the  corporation  itself  were  to  sue  on  these  subscrip- 
tions it  would  be  compelled  to  allege  and  show  that  every 
step  necessary  to  a  final  and  complete  organization  of 
the  corporate  body  had  been  taken  or  the  complaint 
would  be  bad,  and  if  we  concede  that  the  appellant 
has  a  right  of  action  to  recover  the  amount  of  these 
subscriptions,  he  must  show  a  perfected  incorporation. 
Wert  V.  Orawfordsville,  etc.,  Cb.,  19  Ind.  242;  Williams 
V.  Franklin^  etc,,  Asa^Tiy  26  Ind.  310;  Chance  v.  Indi-- 
anapolisy  etc.,  G.  JR.  Co.,  32  Ind.  472 ;  Indianapolis,  etc., 
06.  V.  Herkimer,  46  Ind.  142 ;  Nelson  v.  Blahey,  47  Ind.  38. 
But  we  do  not  rest  our  decision  on  this  ground.  The  statute 
does  not  justify  the  construction  which  the  appellant  is  seek- 
ing to  have  placed  upon  it. 

The  liability  which  is  provided  for  in  the  first  branch  of 
the  section  is  a  liability  by  the  individual  stockholders  or 
members  of  the  corporation  to  the  corporation,  or  in  case  of 
its  insolvency  to  a  receiver  appointed  to  wind  up  its  affiiirs. 
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Under  this  branch  of  the  section  the  party  sued  must  occupy 
the  relation  of  stockholder  or  member  of  the  corporation, 
and  have  subscribed  for  stock  which  is  unpaid.  In  that 
event  he  is  liable  to  an  action  by  the  corporation  or  its  re- 
ceiver, in  case  one  has  been  appointed.  The  statute  is  not, 
in  our  judgment^  broad  enough  to  cover  the  case  of  one  who 
has  subscribed  for  stock  but  has  not  become  a  stockholder. 
In  that  event 'he  would  not  be  liable  on  account  of  the  stat- 
ute, but  simply  on  his  subscription. 

It  is  quite  clear  that  the  appellant  has  no  right  of  action 
against  the  appellees.  If  they  owe  the  corporation  anything 
on  account  of  stock  subscriptions  a  receiver  should  be  ap- 
pointed to  settle  up  the  affairs  of  the  corporation,  who  may 
enforce  collections  and  by  due  course  of  law  settle  up  its 
affairs. 

It  is  true  the  appellant  avers  that  he  is  the  only  creditor, 
and  this  may  be,  so  far  as  he  knows,  but  other  creditors  may 
turn  up,  and  if  so  they  ought  to  have  an  opportunity  to  file 
their  claims,  as  they  would  have  the  right  to  do  if  a  re- 
ceiver is  appointed. 

The  case  of  Dukes  v.  Love,  97  Ind.  341,  is  somewhat  like 
the  case  under  consideration.  That  was  an  action  by  the 
receiver  of  the  Indiana  Manufacturing  Company  against  the 
estate  of  John  Love,  deceased,  whereby  the  appellant  sought 
to  recover  from  the  decedents  estate  an  amount  claimed  to 
be  due  from  the  Wooten  Desk  Company,  another  manu&ct- 
uring  company.  The  averments  in  the  complaint  are  very 
similar  to  the  averments  in  the  complaint  under  considera- 
tion, and  the  right  of  action  against  the  appellee  was  predi- 
cated upon  the  fact  that  the  decedent  was  a  stockholder  in 
the  Wooten  Desk  Company.  The  learned  judge  who  de- 
livered the  opinion  did  not  seem  to  imagine  for  a  moment 
that  there  could  be  any  claim  or  liability  on  the  first  branch 
of  the  section,  for  he  said  :  "  The  appellant  confessedly  bases 
his  right  to  a  recovery  in  this  cause  upon  the  language  of  the 
proviso  in  section  3869,  R.  S.  1881,  in  force  since  August 
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24th^  1875."  He  then  goes  on  to  hold  that  the  case  was  not 
within  the  proviso.  As  we  have  said^  the  complaint  in  that 
case  was  very  similar  to  the  complaint  before  us.  It  was 
broad  enough  to  cover  a  liability  under  the  first  branch  of 
the  section  if  there  had  been  one,  and  if  so^  it  is  not  likely 
the  learned  judge  would  have  overlooked  it. 

Judgment  affirmed,  with  costs. 

FUed  Nov.  8, 1889. 
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Decedents'  Estates. — EtUUe  Taken  by  TntetOate  in  Consideration  of  Love  and 
Affectum.— Qwmtiiy  q^— Section  2473,  B.  8.  1881,  of  the  statute  regulat- 
ing the  descent  and  distribution  of  intestates'  estates,  providing  that 
"  An  estate  which  shall  have  come  to  the  intestate  by  gift  or  by  convey- 
ance in  consideration  of  love  and  affection,  shall,  it  the  intestate  die 
without  children  or  their  descendants  revert  to  the  donor,  if  living,  at 
the  intestate's  death,''  does  not  create  an  estate  in  reversion  in  the  do- 
nor, nor  does  it  annex  any  condition  to  the  estate  of  the  donee,  which  is 
a  fee  simple  absolute. 

Same. — Donor  Takes  as  Heir, — Chargeable  wilh  Debts  of  Donee, — The  donor, 
on  the  death  of  the  donee,  takes  the  estate  as  heir,  not  as  reversioner  or 
remainder  man,  and  charged  with  his  debts. 

Guardian  and  Ward.— D«a<A  of  Ward,— Sale  of  Real  Estate  to  Pay  Debts,-^ 
Validity  of. — Order  of  Court. — Where  an  order  is  obtained  from  the  court 
by  a  guardian  to  sell  the  estate  of  his  ward  to  pay  debts,  and  the  ward 
having  died  before  the  sale,  the  proceedings  are. continued,  the  provisions 
of  the  statute  (section  2523,  B.  S.  1881)  being  complied  with,  a  sale 
made  by  the  guardian  under  the  order  already  obtained,  and  duly  con- 
firmed by  the  court,  is  a  valid  sale. 

From  the  Shelby  Circuit  Court. 

T,  B,  Adams  and  D,  i.  Wilson,  for  appellant. 
E.  K,  Adams  and  L,  J.  Hackney,  for  appellees. 
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Mitchell^  J. — The  questions  for  decision  on  this  appeal 
arise  upon  the  following  facts :  On  the  4th  day  of  January^ 
1882.  Elizabeth  Wilson,  for  the  sole  consideration  of  love 
and  afiectiou,  conveyed  certain  real  estate  in  Shelby  county 
to  her  infant  daughter,  Maggie  Wilson.  Subsequently  the 
guardian  of  the  minor  daughter  obtained  an  order  from  the 
proper  probate  court  directing  him  to  sell  the  real  estate  so 
conveyed  to  his  ward,  the  sale  appearing  to  be  necessary  in 
order  to  pay  debts  incurred  in  the  support  and  education  of 
the  ward.  After  the  order  was  obtained,  but  before  the  sale 
was  made,  the  ward  died  intestate,  without  children  or  their 
descendants,  leaving  her  mother  surviving,  and  leaving  a 
personal  estate  of  less  than  $500  in  value.  The  court,  upon 
due  report  of  the  facts  by  the  guardian,  thereupon  ordered 
the  latter  to  proceed  with  the  settlement  of  the  estate,  with- 
out letters  of  administration.  In  pursuance  of  the  order 
theretofore  obtained  the  guardian  gave  due  notice  and  sold 
the  real  estate  acquired  by  the  ward  as  above,  the  plaintiff 
becoming  the  purchaser,  at  and  for  the  price  of  $1,300,  which 
was  more  than  the  appraised  value  of  the  property.  The 
purchaser  paid  $800  of  the  purchase-price  in  cash,  and  for 
the  balance  assumed  the  payment  of  a  mortgage  of  $500, 
which  constituted  a  valid  incumbrance  on  the  property. 
The  sale  was  duly  reported  to,  and  confirmed  by,  the  court, 
and  a  deed  made  to  the  plaintiff,  which  was  duly  approved. 
The  money  paid  to  the  guardian  was  all  applied  to  the  pay- 
ment of  legal  liabilities  against  the  estate  of  the  deceased 
ward,  except  $100,  which  remains  in  the  guardian's  hands, 
and  is  required  to  pay  the  necessary  costs  and  expenses  of 
the  guardianship. 

Previous  to  the  death  of  Maggie  Wilson,  the  defendant, 
James,  recovered  a  judgment  against  Elizabeth  Wilson, 
which  became  a  lien  upon  any  interest  the  latler  took,  by 
inheritance,  in  the  land  upon  the  death  of  her  daughter. 
James,  claiming  that  the  land  reverted  to  Elizabeth  Wilson, 
free  from  the  debts  of  her  daughter,  and  that  the  plaintiff  took 
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no  right  by  her  purchase  at  the  guardian's  sale,  sued  out  an 
execution,  and  was  threatening  to  sell  the  land  as  the  prop- 
erty of  Elizabeth  Wilson,  and  this  suit  was  brought  by  the 
appellant,  who  purchased  at  the  guardian's  sale,  to  enjoin 
the  sheriff  from  selling  the  land.  The  court  sustained  a  de- 
murrer to  the  complaint,  which  set  forth  the  foregoing  facts 
in  detail,  and  the  correctness  of  this  ruling  is  the  only  ques- 
tion involved  in  the  present  appeal. 

In  support  of  the  ruling  of  the  court,  it  is  contended  that 
upon  the  death  of  the  daughter  the  land  reverted  to  the 
mother,  discharged  of  any  claims  of  the  creditors  of  the 
former.  In  short,  that  the  estate  of  the  daughter  was  one 
to  which  the  law  annexed  a  condition  which  made  it,  in 
effect,  nothing  more  than  a  life-estate.  We  do  not  concur 
in  this  view.  The  argument  is  based  upon  section  2473,  R. 
S.  1881,  in  which  it  is  declared,  that :  '^  An  estate  which 
shall  have  come  to  the  intestate  by  gift  or  by  conveyance,  in 
consideration  of  love  and  affection,  shall,  if  the  intestate  die 
without  children  or  their  descendants,  revert  to  the  donor, 
if  living,  at  the  intestate's  death,  saving  to  the  widow  or 
widower,  however,  his  or  her  rights  therein." 

The  above  section  is  a  part  of  the  statute  which  regulates 
the  descent  and  distribution  of  the  estates  of  persons  dying 
intestate.  It  in  nowise  affects  or  controls  the  character  or 
quantity  of  the  estate  held  by  an  intestate  in  his  lifetime  in 
any  real  estate  of  which  he  may  have  been  seized  ;  but  de- 
clares who  shall  inherit  it  in  certain  contingencies  upon  his 
death.  A  conveyance  of  land  made  by  way  of  gift,  or  in  consid- 
eration of  love  and  affection,  creates  in  the  grantee  precisely 
the  same  estate  as  a  like  conveyance  made  upon  a  valuable 
consideration.  The  effect  of  the  statute  is  not  to  reserve  to  the 
grantor  an  estate  in  reversion,  or  to  annex  a  condition  to  the, 
estate  of  the  grantees.  It  simply  declares  who  shall  inherit 
the  estate  in  case  the  grantee  dies  intestate,  and  without  chil- 
dren or  their  descendants.  It  is  true,  the  language  of  the  stat- 
ute IS,  that  the  estate  shall  revert  to  the  donor,  if  living,  in  gase 
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the  grantee  dies  intestate  without  children.  This,  however, 
does  not  create  an  estate  in  reversion  in  the  grantor,  so 
as  to  vest  in  him  a  reversionary  interest  in  the  land  during 
the  lifetime  of  the  grantee,  nor  does  it  annex  any  condition 
to  the  estate  of  the  latter.  It  simply  declares  that  under 
certain  contingencies  the  estate  shall  return  to,  or  be  cast 
upon,  the  grantor.  The  effect  of  the  statute  is  to  make  the 
grantor,  if  living,  the  heir  of  the  grantee  in  the  absence  of 
children  or  their  descendants.  The  grantor  succeeds  to  the 
estate  by  operation  of  law  upon  the  death  of  the  owner.  One 
upon  whom  the  law  casts  an  estate  immediately,  upon  the 
death  of  the  owner,  takes  by  inheritance  as  heir.  An  estate  in 
reversion  commonly  exists  where  the  grantor  has  conveyed 
less  than  his  whole  interest,  or  estate.  A  reversion  is  a  present 
vested  interest,  to  be  enjoyed  at  some  future  time  upon  the 
happening  of  some  particular  event.  A  reversion  is  an  es- 
tate vested  in  prcBsenti,  though  to  take  effect  in  possession 
and  profit  infu/turo,  and  may  be  alienated  and  charged  as  an 
estate  in  possession.  Cruise  Dig.  Tit.  17,  section  12 ;  9  Am. 
and  Eng.  Cycl.  of  Law,  357.  The  conclusion  follows,  that 
whatever  interest  Elizabeth  Wilson  took  in  the  land  at  the 
death  of  her  daughter  she  took  by  inheritance,  and  not  as  a 
reversioner,  or  remainder-man,  or  otherwise  except  as  heir. 
She  took  by  descent,  and  not  by  purchase.  She  took  the 
estate,  therefore — ^as  do  all  others  who  take  by  descent  cast, 
unless  it  be  provided  otherwise — charged  with  the  debts  of 
the  ancestor. 

By  the  conveyance  from  her  mother  the  ward  took  an  es- 
tate which  was  subject  to  no  condition,  limitation,  restraint, 
or  right  of  reversion.  It  was  an  estate  over  which  the  grantee 
had  the  full  power  of  disposition  during  her  lifetime,  and 
which,  if  undisposed  of  at  her  death,  descended  to  those 
whom  the  law  appointed  as  her  heirs.  This  constituted  an 
estate  of  inheritance,  a  fee  simple  absolute.  The  only  dif- 
ference between  an  estate  acquired  by  gift,  or  in  considera- 
tiom  of  love  and  affection,  and  one  purchased  for  a  valuable 
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consideration  is^  that  if  the  donee  dies  without  having  dis- 
posed of  the  property,  and  without  leaving  certain  specified 
heirs,  the  law  appoints  the  donor  as  the  heir,  upob  whom  the 
property  is  cast.  The  statute  may  affect  the  course  of  de- 
scent in  case  the  property  becomes  subject  to  the  statute  reg- 
ulating descents,  in  a  possible  contingency,  but  it  in  nowise 
affects  the  character  of  the  estate.  Property  so  acquired  is 
subject  to  sale  for  the  debt<s  of  the  donee  during  his  lifetime, 
and  is  therefore  liable  to  be  sold  for  a  like  purpose  after  his 
death.  Any  estate  or  interest  in  land  which,  at  the  owner's 
death,  descends  to  his  heirs,  is,  unless  the  statute  either  ex- 
pressly or  by  necessary  implication  provides  otherwise,  liable 
to  sale  for  the  payment  of  the  owner's  debts.  Sections  2332, 
2333,  R.  S.  1881.  There  is  nothing  in  the  statute  to  indi- 
cate a  legislative  intent  that  estates,  like  that  involved  in  the 
present  case,  should  be  inherited  by  the  donor  free  from  the 
claims  of  the  donee's  creditors.  It  follows,  that  the  laud 
was  liable  to  be  sold  for  the  purpose  of  making  assets  to  pay 
the  ward's  debts. 

It  is  contended,  next,  that  the  sale  and  conveyance  by  the 
guardian  after  the  death  of  the  ward  were  absolutely  void, 
and  conferred  no  title  upon  the  purchaser,  notwithstanding 
the  order  and  confirmation  by  the  court.  Section  2623,  R. 
S.  1881,  provides,  that  "  Upon  the  decease  of  any  ward  whose 
personal  estate  does  not  exceed  five  hundred  dollars,  it  shall 
be  the  duty  of  his  or  her  guardian  to  report  the  fact  of  the 
ward's  death,  and  the  amount  and  condition  of  the  ward's 
estate,  to  the  proper  court ;  and  such  guardian  shall  proceed 
to  settle  his  or  her  ward's  estate  without  letters  of  adminis- 
tration. Claims  against  said  estate  shall  be  filed,  litigated, 
or  allowed,  and  paid,  the  same  as  in  cases  of  executors  and  ad- 
ministrators, and  distribution  of  the  estate  made  under  the 
same  rules  and  regulations." 

When  the  fact  of  the  ward's  death,  and  the  amount  and 
condition  of  her  estate  were  reported,  the  jurisdiction  of  the 
court  over  the  settlement  of  the  ward's  estate  was  continued 
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precisely  as  if  the  ward  had  remained  in  life.  The  proceed- 
ings were  properly  continued  in  the  matter  of  the  guardian- 
ship^ the  guardian  proceeding  as  such  to  the  settlement  and 
distribution  of  the  estate.  If^  as  we  must  assume  the  fact 
was,  the  sale  of  the  ward's  real  estate  was  necessary  in  order 
to  pay  debts,  it  was  within  the  power  of  the  court  to  order 
the  sale  to  be  made,  and  inasmuch  as  the  order  had  already 
been  made  we  can  see  no  good  reason  why  it  was  not  entirely 
regular  to  sell  without  procuring  another  order.  At  all 
events,  since  the  land  was  subject  to  be  sold  for  the  payment 
of  the  ward's  debts,  and  since  a  sale  was  actually  made  under 
an  order  duly  obtained,  which  was  afterwards  duly  confirmed 
by  a  court  which  had  jurisdiction  over  the  subject-matter, 
the  utmost  that  could  be  said  would  be  that  the  proceedings 
of  the  court  were  erroneous.  A  title  acquired  under  an  er- 
roneous judgment  can  not  be  ignored  or  impeached  while  the 
judgment  stands. 

The  court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint. » 

Judgment  reversed,  with  costs. 

Filed  Nov  8, 1889. 


No.  13,925. 

Merriman  v.  Barker. 

JUDOMBNT. — Promissoi-y  Note, — Joint  Makers. — Merger. — Non' Resident.  —  A 
judgment  against  one  of  the  joint  makers  of  a  note  does  not  merge  the 
cause  of  action  and  bar  a  separate  action  against  the  other  maker  where 
he  is  a  non-resident,  and  not  made  a  party  to  the  former  suit. 

Same. — Joint  Obligors. — Note  Executed  by  One  — Judgment  upon. — Action. — 
Merger. — Where  a  note  is  executed  by  one  joint  obligor  in  consideration 
of  their  joint  indebtedness,  a  judgment  upon  it  is  not  a  merger  of  the 
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right  of  action  against  the  other  joint  obligor,  the  right  of  proceeding 
against  him  having  been  expressly  reserved. 
Pbomissoby  Note. — Principal  and  Surety. — Extension  of  Time, — Release  of 
Surely,  —  Cognovit, — The  acceptance  by  the  payee  of  a  promissory  note 
from  the  principal,  payable  one  day  after  date,  and  a  cognovit  confess- 
ing judgment  on  the  same  and  shortening  the  time  of  obtaining  it, 
there  being  no  agreement  by  the  payee  not  to  proceed  on  the  old  in- 
debtedness until  the  note  becomes  due,  does  not  constitute  an  extension 
of  time  within  the  rule  releasing  sureties. 

From  the  Elkhart  Circuit  Court. 

J.  H.  Baker  and  /.  H,  DefreeSy  Jr,^  for  appellant. 
H.  D.  Wilson  and  IF.  J.  Davis,  for  appellee. 

Bebkshibe^  J. — This  was  a  suit  brought  by  the  appellee 
on  a  promissory  note  and  an  "  endorsement.'' 

Answers  and  replies  were  filed,  and  the  case  having  been 
put  at  issue  was  submitted  to  the  court  for  trial,  and  after 
hearing  the  evidence,  a  proper  request  having  theretofore 
been  made,  the  court  returned  a  special  finding  and  there- 
after rendered  judgment  for  the  appellee.  The  appellant 
appeals  and  has  assigned  several  errors,  to  wit : 

*^ First.  The  court  erred  in  overruling  the  demurrer  of 
said  Merriman  to  the  complaint  of  said  Barker,  and  to  each 
paragraph  thereof  severally. 

^'Second.  The  court  erred  in  sustaining  the  demurrer  of 
said  Barker  to  the  first  and  second  paragraphs  of  the  answer 
of  said  Merriman  and  to  each  of  said  paragraphs  severally. 

^^ Third,   The  court  erred  in  stating  his  conclusions  of  law. 

^^Fourth,  The  court  erred  in  overruling  the  motion  of 
said  Merriman  to  change  and  modify  his  conclusions  of  law. 

^^ Fifth.  The  court  erred  in  overruling  the  motion  of  said 
Merriman  for  judgment  on  the  finding  of  facts  in  his  favor, 
and  also  in  sustaining  the  motion  of  said  Barker  for  judg- 
ment thereon  in  his  favor.'' 

The  substance  of  the  complaint  is  as  follows :  That  on 
the  20th  day  of  July,  1883,  Francis  M.  Merriman,  exe- 
cuted and  delivered  his  certain  promissory  note  to  the  firm, 
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of  which  the  appellant  was  a  member,  to  wit:  Merriman  & 
Holmes ;  that  said  note  called  for  $800,  and  was  due  one 
year  after  date  ;  that  on  the  17th  day  of  November,  1883, 
the  said  firm  endorsed  the  same  to  the  appellee  ;  that  on  the 
22d  day  of  August,  1884,  the  appellee  brought  suit  on  said 
note  against  the  payor,  who  appeared  and  defended  against 
said  action,  placing  his  defence  upon  the  ground  that  the 
consideration  for  which  said  note  had  been  executed  had 
failed,  and  defeated  a  recovery  in  said  action ;  that  on  the 
4th  day  of  March,  1884,  the  said  firm  executed  to  the  appel- 
lee a  note,  due  one  day  after  date,  for  $375,  which  is  due  and 
wholly  unpaid ;  that  on  the  25th  day  of  August,  1884,  the 
appellee  brought  his  action  on  both  of  the  above  claims 
against  said  Holmes  and  others,  but  not  against  the  ap- 
pellant, for  the  reason  that  he  was,  and  had  been,  a  non- 
resident of  the  State  of  Indiana ;  that  on  the  9th  day  of 
December,  1884,  certain  proceedings  to  foreclose  a  chat- 
tel mortgage,  which  seems  to  have  been  in  some  way  con- 
nected with  said  action,  were  dismissed ;  that  on  the  27th 
day  of  March,  1885,  in  lieu  of  all  former  proceedings  in  said 
action,  the  said  Holmes,  by  his  cognovity  in  which  the  right 
to  prosecute  suit  against  the  appellant  was  reserved,  con- 
fessed judgment  in  favor  of  the  appellee  for  the  sum  of 
$1,187,  which  judgment  is  wholly  unpaid  ;  that  said  Holmes 
was  then,  and  is  now,  wholly  insolvent ;  wherefore,  etc. 

To  the  complaint  a  demurrer  was  filed  and  overruled,  and 
the  proper  exception  reserved. 

The  appellant  then  filed  an  answer,  in  four  paragraphs; 
the  appellee  filed  .demurrers  to  each  of  them,  which-  de- 
murrers were  overi-uled  as  to  the  third  and  fourth  paragraphs, 
and  sustained  as  to  the  first  and  second.  To  the  sustaining  of 
the  demurrers  to  said  first  and  second  paragraphs  of  answer 
the  appellant  excepted. 

The  first  paragraph  is  substantially  as  follows :  That  on 
May  1st,  1884,  the  appellant  and  said  Holmes  dissolved 
partnership  and  the  appellant  sold  all  of  his  interest  to 


MAY  TERM,  1889.  77 


Merriman  v.  Barker. 


HolmeSy  and  in  consideration  thereof  Holmes  assumed  and 
agreed  to  pay  all  the  debts  and  liabilities  of  said  firm^  in- 
cluding the  debt  due  to  the  appellee^  of  all  which  the  ap- 
pellee had  due  notice ;  that  afterwards  the  appellee  brought 
suit  in  the  said  Elkhart  Circuit  Court  upon  said  identical 
debt  now  sued  on  against  said  Holmes  and  others,  the  said 
appellant  not  having  been  made  a  party  thereto ;  that  said 
Holmes  had  become  the  principal  debtor^  and  the  appellant 
but  the  surety  as  to  said  debt  due  to  the  appellee ;  that  ap- 
pellee caused  a  summons  to  issue  in  said  action  and  to  be 
served  on  said  Holmes ;  that  such  proceedings  were  had  in 
said  suit  that  on  the  27th  day  of  March^  1885,  the  appellee 
recovered  judgment  against  said  Holmes  for  the  sum  of 
$1,187  and  costs,  and  that  said  judgment  still  remains  in 
full  force. 

The  substance  of  the  second  paragraph  is,  that  about  the 
1st  day  of  May,  1884,  the  appellant  and  the  said  Holmes 
dissolved  their  partnership,  and  the  appellant  then  and  there 
sold  and  transferred  to  said  Holmes  all  of  his  interest  in  the 
partnership  property  ;  that  in  consideration  for  said  partner- 
ship effects  said  Holmes  assumed  and  agreed  to  pay  all  of 
the  debts  and  liabilities  of  said  firm,  including  the  indebt- 
edness in  this  action  sued  on^  of  all  which  the  appellee  had 
notice;  that  afterwards  the  appellee  accepted  the  note  of 
said  Holmes  for  said  indebtedness;  that  said  note  extended 
the  time  for  payment  of  said  indebtedness  for  one  day  with- 
out the  knowledge  or  consent  of  the  appellant;  that  the 
appellee  also  accepted  a  cognovit  from  said  Holmes  alone, 
anthorizing  a  judgment  to  be  entered  against  him  alone  for 
said  indebtednes  as  evidenced  by  said  last-mentioned  note ; 
that  by  virtue  of  said  cognovit  the  appellee  procured  a  judg- 
ment to  be  duly  entered  in  this  court  on  said  indebtedness 
against  said  Holmes  for  $1,187  and  costs,  which  said  judg- 
ment is  still  in  full  force. 

The  Bubstance  of  the  special  finding  is :  That  on  the  20th 
day  of  July,  1883,  Francis  A.  Merriman  executed  his  note 
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to  the  firm  of  Merriman  &  Holmes,  as  alleged  in  the  com- 
plaint, the  members  of  the  said  firm  being  Eddy  F.  Merri- 
man and  Buckley  F.  Holmes ;  that  on  the  22d  day  of  Feb- 
ruary, 1884,  the  said  firm  endorsed  the' said  note  to  the  ap- 
pellee ;  that  on  the  22d  day  of  August,  1884,  the  appellee 
brought  suit  in  the  Elkhart  Circuit  Court,  upon  said  note, 
against  the  said  Francis  A.  Merriman,  and  such  proceedings 
were  had  that  on  the  27th  day  of  February,  1885,  judgment 
was  rendered  in  favor  of  said  Merriman  ;  that  a  reasonable 
attorney's  fee  upon  said  note  and  contract  of  endorsement  is 
$50;  that  on  the  4th  day  of  March,  1884,  the  appellant  and 
said  Holmes,  in  their  firm  name,  executed  to  the  appellee 
their  note  for  the  sum  of  $375 ;  that  on  the  25th  day  of 
August,  1884,  the  appellee  commenced  his  action  in  the  said 
court,  upon  his  two  causes  of  action,  viz.:  the  said  endorse- 
ment upon  the  first-mentioned  note  and  the  note  last  named  ; 
that  the  appellant  was  not  made  a  party  to  said  action,  on  the 
ground  as  set  forth  in  the  complaint  therein ;  that  he  was  a 
non-resident  of  the  State  of  Indiana  ;  that  said  Holmes  and 
others  were  made  party  defendants,  and  the  foreclosure  of 
certain  mortgages  given  by  Holmes,  after  the  dissolution  of 
the  firm,  (Sn  the  partnership  property  to  secure  said  debts, 
was  asked  for ;  that  from  the  27th  day  of  May,  1884,  and  for 
sixteen  months  thereafter,  the  appellant  was  not  a  resident 
of  the  State  of  Indiana;  that  during  the  pendency  of  the 
said  suit  against  Holmes  and  others,  the  said  Holmes  exe- 
cuted to  the  appellee  his  note,  and  gave  to  the  appellee  his 
cognovit  authorizing  a  confession  of  judgment  on  said  note 
for  the  sum  of  $1,187 ;  said  note  and  cognovit  being  given 
by  said  Holmes,  as  the  full  amount  of  said  debts  then 
owing  by  the  firm  of  Merriman  &  Holmes  to  the  ap- 
pellee, and  for  the  recovery  of  which  the  said  suit  was 
brought,  and  then  pending,  and  which  were,  and  are,  the  iden- 
tical debts  mentioned  in  the  complaint  in  this  action ;  that 
it  was  expressly  stipulated  in  said  cognovit  that  it  was 
not  in  any  manner  to   affect   tke   rights  of  the   appellee  as 
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against  said  Merriman,  and  the  right  to  sue  him  on  said 
claims  was  expressly  reserved ;  that  the  giving  of  said  cog- 
novity  and  all  of  the  proceedings  thereafter,  were  without  the 
knowledge  or  consent  of  the  appellant ;  that  when  said  cog- 
novit  was  executed  said  Holmes  was  wholly  insolvent,  and 
has  since  so  remained  ;  that  there  was  no  foreclosure  of  the 
said  chattel  mortgages  in  the  said  suit ;  that  the  goods  covered 
by  said  mortgages,  as  well  as  all  of  the  partnership  property, 
were  seized  upon  other  and  senior  mortgages,  and  the  pro- 
ceeds applied  in  part  payment  of  the  liens  secured  thereby, 
all  of  which  were  prior  to  the  appellee's  lien ;  that  on  the 
1st  day  of  May,  1884,  the  partnership  theretofore  existing 
between  said  Merriman  and  Holmes  was  dissolved  by  mutual 
consent,  and  as  a  part  of  the  contract  of  dissolution  Holmes 
agreed  to  pay  all  partnership  debts,  including  that  due  to  the 
appellee,  and  Holmes  became  entitled  to  all  of  the  partner- 
ship property;  that  on  the  26th  day  of  January,  1885,  the 
appellee  was  notified  of  said  dissolution,  and  the  terms  con- 
nected therewith ;  that  if  the  appellee  is  entitled  to  recover 
he  is  entitled  to  recover  the  sum  of  $1,090,  including  $50 
attorney's  fees,  on  the  said  contract  of  endorsement,  and  on 
the  not«,  $57.97.  The  following  is  the  conclusion  of  law,  as 
stated  by  the  court : 

"  1.  That  the  plaintiff  is  entitled  to  recover  of  the  de- 
fendant, Merriman,  the  amount  due  on  said  causes  of  action, 
viz.:  $1,147.97." 

We  find  no  informality  in  the  complaint.  It  alleges  that 
the  appellant  was  a  non-resident  when  the  action  against 
Holmes  was  commenced,  and  until  long  after  it  was  finally 
determined.  This  brings  the  case  within  the  exception  re- 
cognized in  the  case  of  Cox  v.  Maddux^  72  Ind.  206.  That 
was  an  action  on  a  joint  obligation.  The  learned  judge 
who  delivered  the  opinion  in  that  case,  said  :  "  That  a  judg- 
ment taken  against  one  of  the  joint  makers  of  a  note  or 
contract  merges  the  cause  of  action  and  bars  a  separate  ac- 
tion against  the  other  maker  or  makers  is  well  settled.    There 
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are,  however,  exceptions  to  this  rule.  Where  one  of  two 
joint  debtors  has  died,  a  judgment  against  the  survivor  does 
not  bar  proceedings  against  the  estate  of  the  other.  An- 
other exception  is  where  the  joint  makers  of  the  contract 
are  not  residents  of  the  same  State,  or  all  within  the  process 
of  any  court  in  which  the  suit  could  be  brought.  The  plain 
reason  for  these  exceptions  is  that  the  holder  of  the  obliga- 
tion should  not  be  deemed  to  have  waived  his  claim  or 
remedy  against  any  maker,  by  reason  of  a  separate  suit 
and  judgment  against  another  maker,  when  a  joint  suit  was 
impossible,"  citing  Bamett  v.  Juday,  38  Ind.  86;  Freeman 
Judg.,  section  234.  Dennett  v.  Chick,  2Greenl.  191 ;  Tappan 
V.  Bruen^  5  Mass.  193. 

The  only  question  involved  in  that  case  was  whether  or 
not  the  fact  that  Cox  was  a  resident  of  another  State  than 
the  State  in  which  Hutchinson  resided  created  an  exception 
to  the  general  rule  that  a  judgment  taken  against  one  of  two 
joint  makers  of  a  note  or  contract  merges  the  cause  of  ac- 
tion and  bars  a  separate  action  against  the  other  joint  makers. 
But  we  are  asked  to  overrule  that  case.  This  we  are  not 
inclined  to  do.  We  think  that  the  principle  upon  which 
that  case  rests  is  sound,  and  that  the  doctrine  of  merger,  so 
as  to  release  one  joint  debtor  by  an  action  and  judgment 
against  another,  ought  to  be  limited  rather  than  extended. 
It  is  contrary  to  the  spirit  of  our  code,  and  especially  so 
since  the  revision  of  1881. 

If  our  conclusion,  as  to  the  complaint,  is  right,  then  the 
first  paragraph  of  the  answer  is  clearly  bad,  and  we  do  not 
feel  called  upon  to  spend  any  time  in  considering  it. 

It  is  well  settled  law  in  Indiana,  that  where  there  is  a 
joint,  or  joint  and  several  liability,  and  one  of  the  joint  ob- 
ligors is  the  principal  debtor  and  the  other  his  surety,  and 
that  fact  has  been  brought  to  the  knowledge  of  the  creditor, 
and  thereafter  he  extends  the  time  of  payment  to  the  prin- 
cipal for  a  valuable  consideration,  without  the  consent  of  the 


MAY  TERM,  1889.  81 


Merriman  v.  Barker. 


surety,  such  extension  has  the  effect  to  release  the  surety. 
This  is  true,  notwithstanding  the  fact  that  when  the  debt 
was  created  both  of  the  debtors  were  principals,  as  the  aver- 
ments in  the  said  paragraph  of  answer  disclose,  and  did 
the  facts  averred  show  an  extension  of  time  by  an  agree- 
ment between  the  appellee  and  Holmes  it  would  be  good. 
But  the  answer  fails  to  disclose  anything  of  that  kind.  The 
taking  of  the  note  of  Holmes,  together  with  the  cognovit^ 
was  not  of  itself  an  extension  of  time. 

It  is  not  averred  that  there  was  any  agreement  accompa- 
nying the  execution  of  the  note  by  Holmes,  or  the  cognovit, 
that  the  appellee  should  not  sue  on  the  old  indebtedness 
until  the  note  of  Holmes  fell  due.  No  such  agreement  is 
hinted  at.  For  all  that  appears  in  the  answer  the  appellee 
could  have  sued  on  the  "  endorsement "  and  the  old  note  the 
very  next  moment  after  the  new  note  was  executed,  without  vi- 
olating any  agreement  or  contract  whatever.  But  suppose 
there  had  been  an  agreement  that  the  appellee  should  not 
sue  Holmes  on  the  old  indebtedness  until  his  note  became 
due,  and  then  to  take  judgment  against  him  on  that  note  by 
virtue  of  the  cognovit;  we  can  not  understand  how  it  can 
be  claimed  that  that  would  have  been  an  extension  of  time. 

The  result  of  the  arrangement  was  to  obtain  judgment 
against  Holmes  in  the  shortest  possible  time ;  but  for  the 
cognovit  the  earliest  date  at  which  judgment  could  have 
been  obtained  was  ten  days. 

The  agreement  was  an  agreement  whereby  the  recovery 
of  a  judgment  was  hastened,  rather  than  postponed. 

An  extension  of  time  must  be  such  as  will  tie  the  hands 
of  the  creditors. 

It  must  be  an  agreement  whereby  the  creditor  will  lay 
himself  liable  to  substantial  damages  if  he  brings  his  action 
in  advance  of  the  date  to  which  the  time  has  been  extended. 
Menifee  v.  CXark,  35  Ind.  304 ;  Bucklen  v.  Huff,  53  Ind. 
474;  Nelson  v.  White,  61  Ind.  139. 
Vol.  121.— 6 
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This  brings  us  to  the  special  finding,  and  as  to  it  we  need 
not  spend  much  time.  The  facts  as  found,  and  as  alleged  in 
several  of  the  paragraphs  of  answer,  show  that  after  the  ac- 
tion against  Holmes  had  been  commenced  on  the  joint  obli- 
gations, he  executed  to  the  appellee  his  individual  note, 
due  one  day  after  date,  and  a  cognovit,  authorizing  an 
attorney  named  to  confess  judgment,  and  that  the  judgment 
which  was  rendered  was  upon  the  note  so  executed  by 
Holmes,  and  not  on  the  obligations  now  sued  on.  Upon  the 
note  of  Holmes  the  appellant  never  was  liable.  He 
could  not  have  been  sued  thereon.  It  is  true,  the  note  exe- 
cuted by  Holmes  was  in  consideration  of  the  causes  of  ac- 
tion which  are  involved  in  this  action,  but  that  did  not  au- 
thorize an  action  upon  it  against  the  appellant,  and  hence  the 
judgment  that  was  rendered  against  Holmes  could  not  be  a 
merger  of  any  right  of  action  against  the  appellant  on  the 
joint  obligations.  The  most  that  can  be  said  is,  that  the 
judgment  merged  the  right  of  action  against  Holmes  on  his 
individual  note. 

The  execution  of  the  note  by  Holmes,  under  the  facts  al- 
leged and  found,  did  not  have  the  effect  to  merge  the  liability 
of  the  appellant,  or  to  release  or  discharge  him. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FUed  Nov.  9, 1889. 
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No.  13,672. 
BrOWEB  V.  WiTMEYER  ET  AL. 

Mortgage. — lUyittry  Law, — Purchase' Money. — Ptiorily. — Rights  ofAssignee^ 
— Notice, — A  purchase-money  mortgage  executed  to  the  vendors  of  land, 
through  neglect  of  the  justice  of  the  peace  with  whom  it  was  entrusted^was 
not  recorded  till  after  the  recording  of  a  junior  mortgage  executed  hy  the 
▼endee  to  secure  a  note  given  for  money  already  obtained  to  make  the 
cash  payment  on  the  land  ; 

Heldj  in  an  action  by  the  assignee  of  the  junior  mortgage,  who  had  taken 
the  assignment  of  the  mortgage  after  the  purchase-money  mortgage  was 
recorded,  and  from  one  chargeable  with  notice,  that  the  assignee  was 
himself  chargeable  with  the  notice  of  its  existence ;  and  that  it  was  his 
duty  to  ascertain  from  the  records  the  condition  of  the  title  at  the  time 
he  acquired  his  mortgage. 

Same. — Mortgage  to  Secure  Chsh  Payment. — Agreement  to  Execute. — Bights  </ 
Vendor. — An  agreement  by  one  who  intends  to  buy  land  to  execute  a 
mortgage  to  one  from  whom  he  borrows  money  will  not  prejudice  the 
rights  of  the  vendors  under  a  mortgage  executed  to  secure  the  unpaid 
purchase-money. 

Hams. — Money  Adoanoed  to  Buy  Land, — Subrogation, —  Vendoi^s  Lien. — One 
who  advances  money  to  buy  land  is  not  entitled  to  be  subrogated  to  the 
rights  of  the  vendor  where  it  would  result  in  defeating  the  vendor's  lien 
for  the  unpaid  purchase-money. 

From  the  Cass  Circuit  Court. 

12.  Magee  and  O.  W,  Funky  for  appellant. 
D.  H.  Chase,  for  appellees. 

Elliott,  C.  J. — The  appellees,  Sarah  Decker,  Elizabeth 
McHenry,  Lydia  Woodhouse  and  Thankful  McHenry,  were 
the  owners  and  in  possession  of  the  real  estate  in  contro- 
versy on  the  Ist  day  of  February,  1881,  and  had  been  the 
owners  for  a  long  time  prior  to  that  date.  Witmeyer,  an- 
other of  the  appellees,  desired  to  buy  the  land,  and  the  terms 
of  sale  were  agreed  upon  by  him  and  the  owners  of  the  land. 
He  did  not  have  the  money  to  make  the  cash  payment,  and 
he  borrowed  it  from  George  Brower.     After  Witmeyer  ob- 
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tained  the  money  he  met  the  appellees  at  the  ofGce  of  Robert 
McKee,  a  justice  of  the  peace,  on  the  1st  day  of  February, 
1881,  and  a  deed  was  executed  to  him  for  the  land,  and  a 
mortgage  to  the  grantors  for  the  purchase-money  was  exe- 
cuted by  him.  When  this  was  done  Witmeyer  executed  a 
mortgage  to  George  Brower  for  the  money  borrowed  of  him. 
McKee  was  entrusted  with  the  mortgage  for  the  purchase- 
money,  but,  by  neglect  on  his  part,  it  was  not  recorded  until 
the  1st  day  of  November,  1881,  which  was  long  after  the 
mortgage  to  George  Brower  was  recorded.  The  appellant 
became  the  owner  of  the  latter  mortgage  by  assignment  on 
the  12th  day  of  November,  1883. 

The  note  executed  to  George  Brower  by  Witmeyer  was 
not  negotiable  by  the  law  merchant,  and  the  case  is,  there- 
fore, not  affected  by  any  question  as  to  the  rights  of  a  bona 
fide  endorsee  of  commercial  paper. 

The  appellant^s  assignor  knew,  as  is  fairly  inferable  from 
the  evidence,  that  the  mortgage  to  the  vendors  of  the  land 
was  executed  to  secure  the  purchase- money,  and  knew,  also, 
before  he  loaned  the  money  to  Witmeyer  that  it  was  bor- 
rowed for  the  purpose  of  making  the  cash  payment,  so  that 
if  he  had  remained  the  owner  of  the  note  there  could  be  no 
possible  doubt  as  to  which  of  the  two  mortgages  has  priority. 

This  case  can  not  be  disposed  of  by  the  application  of  the 
rules  which  obtain  where  the  controversy  is  confined  to  the 
mortgagor  and  mortgagee,  as  appellant's  counsel  assume,  for 
here  the  rights  of  the  vendors  of  the  land  intervene,  and 
their  high  equities  can  not  be  disregarded.  If  it  be  con- 
ceded that  Witmeyer,  at  the  time  he  obtained  the  loan,  agreed 
with  George  Brower  to  execute  a  mortgage  to  him,  that 
agreement  could  not  affect  the  rights  of  the  vendors  who 
were  then  the  owners  of  the  land.  It  is  quite  clear  that  an 
agreement  by  one  who  intends  to  buy  land  to  execute  a  mort- 
gage to  one  from  whom  he  borrows  money  can  not  prejudice 
the  rights  of  the  vendors  under  a  mortgage  executed  to  se- 
cure the  unpaid  purchase-money.     As  against  them   it  is 
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perfectly  clear  that  no  mortgage  could  be  effective,  even  if 
fully  executed,  until  after  they  bad  parted  with  title,  and  as 
they  took  a  mortgage  at  the  time  of  parting  with  title  it  is 
impossible  that  any  mortgage  could  creep  in  and  destroy  the 
priority  of  their  lien.  Turk  v.  Funk,  68  Mo.  18.  While 
equity  might,  as  between  mortgagor  and  mortgagee,  compel 
the  former  to  execute  a  mortgage  as  of  the  date  agreed  upon, 
it  will  not  do  so  where  the  effort  of  the  mortgagee  is  to  de- 
feat the  lien  of  the  vendors  for  the  purchase-money  of  the 
land. 

The  rule  declared  in  such  cases  as  Jones  v.  ParkeVy  51 
Wis.  218,  Carey  v.  Boyle,  53  Wis.  574,  Dwenger  v.  Brani- 
gauy  95  Ind.  221,  Fleece  v.  O'Rear,  83  Ind.  200,  and  Johns 
V  Sewelly  33  Ind.  1,  can  not  be  given  effect  in  such  a 
case  as  this.  Where  money  is  advanced  to  buy  land  the 
party  advancing  it  may,  in  some  instances,  be  entitled  to  be 
subrogated  to  the  rights  of  the  vendor,  but  this  can  never 
be  so  where  it  would  result  in  defeating  the  vendor's  lien  for 
the  unpaid  purchase-money.  1  Jones  Mort.  (4th  ed.),  sec- 
tion 464. 

The  lien  of  a  vendor  for  unpaid  purchase- money  is  favored 
by  the  courts ;  it  is  an  equity  which  the  courts  will  protect 
against  all  persons  except  such  as  occupy  the  position  of  a 
bona  fide  purchaser.  The  appellant's  assignor  did  not  .oc- 
cupy that  position,  for  the  note  was  executed  for  an  ante- 
cedent debt.  Busenbarke  v.  Ramey,  53  Ind.  499.  If  the. 
appellant  occupies  no  better  position  than  his  assignor,  then, 
of  course,  he  must  fail,  but  he  does  occupy  a  better  position, 
for  he  bought  the  note  and  paid  value  for  it.  An  assignee 
who  buys  and  pays  full  value  for  a  note  and  mortgage  is  pro- 
tected by  the  record  against  equities  and  liens  of  which  he 
had  no  actual  or  constructive  notice.  Jackson  v.  Reid,  30 
Kan.  10;  MoU  v.  Glark,  9  Pa.  St.  399;  TrxLll  v.  Bigelow, 
16  Mass.  406 ;  Somes  v.  Brewer,  2  Pick.  184.  If  he  had  bought 
the  mortgage  before  that  of  the  appellees  was  recorded,  his 
mortgage  would  probably  be  entitled  to  priority,  but  he  did 
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not  buy  until  several  years  after  the  appellees'  mortgage  was 
recorded.  When  he  did  purchase,  there  was  of  record  a 
mortgage,  and  the  question  is,  what  is  the  effect  of  that 
mortgage  upon  his  rights  ?  for  he  is  not  in  the  position  of 
one  who  buys  where  there  is  no  recorded  mortgage  at  all. 
It  is  well  settled  that  a  mortgagee  is  not  required  to  exam- 
ine the  record  after  the  recording  of  his  mortgage  to  ascer- 
tain what  other  liens  have  been  placed  upon  the  land,  except 
for  the  purpose  of  a  foreclosure  suit.  Iglehart  v.  Cranes  42 
111.  261  ;  Heaton  v.  Prather,  84  111.  330;  Cooper  v.  Bigly, 
13  Mich.  463 ;  Howard  Im.  Co.  v.  Hasleyy  8  N.  Y.  271 ; 
Straight  v.  Harris,  14  Wis.  555 ;  Vanorde7i  v.  Johnson,  14 
N.  J.  Eq.  376 ;  Brown  v.  Simons,  44  N.  H.  475 ;  Bimie  v. 
Main,  29  Ark.  591.  But  this  rule  can  not  control  here,  for 
the  appellant's  assignor  was  chargeable  with  actual  notice, 
and  he  was  not  a  bona  fide  mortgagee  as  against  the  pur- 
chase-money mortgage,  nor  did  the  appellant  become  the 
holder  of  the  mortgage  until  after  the  purchase-money  mort- 
gage had  been  recorded.  Our  judgment  is  that,  as  he  took 
the  assignment  of  the  mortgage  after  the  purchase-money 
mortgage  was  recorded,  and  from  one  chargeable  with  no- 
tice, he  was  himself  chargeable  with  notice  of  its  existence. 
It  was  his  duty  to  ascertain  from  the  records  the  condition 
of  the  title  at  the  time  he  acquired  his  mortgage.  Gilchrist 
V.  Gough,  63  Ind.  576  ;  Brannon  v.  May,  42  Ind.  92 ;  Tris- 
*ler  v.  Trisler,  38  Ind.  282;  Runyan  v.  McClellan,  24  Ind. 
165;  Meni  v.  Rathbone,  21  Ind.  454;  Decker  v.  Boice,  83 
N.  Y.  215,  As  the  record  imparted  notice  of  the  purchase- 
money  mortgage  the  assignee  was  chargeable  with  notice  of 
all  the  facts  which  a  reasonable  inquiry  would  have  re- 
vealed. The  notice  conveyed  by  the  record  was  sufficient  to 
impose  upon  the  appellant  the  duty  of  ascertaining  the  facts 
respecting  the  mortgage  which  he  found  of  record.  Jackson 
V.  Post,  15  Wend.  588 ;  Van  Renssela£r  v.  Clark,  17  Wend. 
25  (31  Am.  Dec.  280).     That  mortgage,  it  is  true,  bore  the 
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same  date  as  the  one  he  bought,  but  the  date  alone  did  not 
determine  the  question  of  priority. 

Judgment  affirmed. 

Filed  Nov.  9, 1889. 


No.  13,290. 
SUMMEBTiOT  ET  AL.  V.  HAMILTON. 

Pabtnebship. — Initrudion. — PartneiMp  Interest. — Purchase  of  by  One  of  the 
Pntrtners, — An  instruction  which  assumes  that  the  purchase  hj  one  of 
three  partners  of  the  interest  of  one  of  the  partners  in  the  firm  business, 
Is  such  a  transaction  as  authorizes  the  purchaser  to  bind  the  third  part- 
ner without  his  knowledge  or  consent,  is  erroneous. 

Same. — When  Partners  not  Agents  for  Each  Other — Partners  are  not  agents 
for  each  other  in  transactions  which  relate  to  the  formation  or  disso- 
lution of  the  firm,  or  concerning  the  disposition  of  the  firm  property  to 
each  other.  The  purchase  by  one  partner  of  the  interest  of  another  in 
the  firm  property  is  not  a  partnership  transaction. 

8ahb. — Sale  (^Partnership  Interest. — Promissory  Note  for. — Partner's  Lack  of 
Authority  to  Give. — Notice  of— Subsequent  Ratification. — The  effect  of  a  sale 
by  one  partner  of  his  interest  in  the  business,  to  whoever  made,  is  a  dis- 
solution of  the  firm,  and  the  purchasing  partner  has  no  implied  author- 
ity to  sign  the  name  of  the  remaining  partner  to  an  obligation  without 
his  consent.  One  taking  a  note  with  knowledge  that  it  is  so  given  can  not 
claim  that  he  had  no  notice  of  the  want  of  authority  of  the  partner 
who  signed  the  note.  Unless  the  continuing  partners  subsequently  rat- 
ify the  transaction  in  some  way,  they  are  not  bound. 

Same. — Promissory  Note. — Plea  of  Non  Est  Factum. —  What  Plaintiff  must 
Prove. — The  execution  of  the  note  having  been  denied  under  oath,  it 
was  essential  to  a  recovery  that  the  plaintiff  should  prove  that  it  was 
given  in  a  transaction  within  the  scope  of  the  partnership  business. 

InSTBUcnoNS  TO  JuRY. — Contradictory  Instructions. — Oiving  of  Not  a  Harmr 
less  Error. — When  instructions  given  are  contradictory,  and  necessarilyr 
tend  to  confuse  and  mislead  the  jury,  or  when  they  are  not  applicable 
to  the  evidence,  and  are  liable  to  have  a  like  effect,  the  error  can  not 
be  regarded  as  a  harmless  one. 

From  the  Owen  Circuit  Court. 
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J.  C.  Robinson  and  J.  H,  Fowler^  for  appellants. 
8,  0,  Piekena  and  W.  A,  PickenSj  for  appellee. 

Mitchell,  J. — This  was  a  suit  by  John  W.  Hamilton 
against  John  J.  and  William  Summerlot  to  recover  the 
amount  alleged  to  be  due  the  plaintiff  on  a  promissory  note 
signed  by  the  defendants,  by  the  name  of  Summerlot  &  Son. 
The  evidence  tended  to  establish  the  following  facts : 

William  Summerlot,  and  his  son  John  J.,  had  been  engaged 
for  a  period  of  twelve  or  fourteen  years  as  partners,  under 
the  firm  name  of  Summerlot  &  Son,  in  conducting  a  general 
store,  such  as  is  usually  kept  in  a  country  village.  The  man- 
agement of  the  business  was  committed  exclusively  to  the 
son.  In  June,  1884,  the  business  was  discontinued  by  the 
firm,  and  the  entire  stock  in  trade  disposed  of  to  a  third  per- 
son, who  continued  the  business  at  the  old  stand  in  his  own 
name.  About  the  time  of,  or  perhaps  shortly  before,  the  sale 
of  the  general  store,  the  young  man  purchased  a  small  stock 
of  drugs,  in  the  firm  name,  and  the  drug  business  was  entered 
upon  in  a  building  apart  from  the  one  in  which  the  store  had 
been  conducted.  The  drug  business  was  chiefly  under  the 
management  of  the  plaintiff,  Hamilton.  There  was  some 
evidence  tending  to  show  that  Hamilton  was  led  to  believe, 
by  the  declarations  and  conduct  of  the  younger  Summerlot, 
that  both  the  father  and  son  were  interested  in  the  business, 
and  members  of  the  firm  of  Summerlot  &  Hamilton,  but  it 
does  not  appear  that  the  elder  Summerlot  ever  did  or  said 
anything  to  induce  the  belief  that  he  was  a  member  of  the 
firm.  On  the  5th  day  of  December,  1885,  John  J.  purchased 
Hamilton's  interest  in  the  drug  business,  and  in  part  pay- 
ment therefor  executed  the  note  sued  on,  which  he  signed 
as  above  stated.  William  Summerlot  pleaded  non  est  factum 
under  oath.  There  is  no  claim,  as  we  understand  the  facts, 
that  John  J.  Suiiimerlot  had  any  authority  to  bind  his  father 
by  signing  the  name  of  Summerlot  &  Son,  unless,  upon  the 
facts  above  stated,  that  firm  still  continued  in  existence,  or 
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unless,  by  reason  of  the  former  partnership  in  the  general 
store  business,  and  the  failure  to  bring  notice  of  the  dissolu- 
tion of  that  partnership  to  the  knowledge  of  the  plaintiff, 
the  authority  of  John  J.  Summerlot  to  sign  the  name  of  the 
firm  is  to  be  regarded  as  having  continued. 

The  plaintiff  below  predicated  his  right  to  recover  solely 
on  the  grouncL  that  he  supposed  at  the  time  he  took  the  note 
that  William  Summerlot  and  John  J.  were  both  interested 
with  him  as  partners  in  the  drug  business,  and  that,  by  reason 
of  the  partnership  relation  existing  between  the  father  and 
son,  the  latter  had  the  right  to  bind  the  former  by  the  exe- 
cution of  the  note. 

The  appellant  complains  that  many  of  the  instructions 
given  by  the  court  at  the  request  of  the  plaintiff  were,  even 
if  correct  as  abstract  statements  of  the  law,  wholly  irrele- 
vant and  inapplicable  to  any  facts  proven  or  admitted  in  the 
case,  while  others  are  assailed  as  erroneous. 

The  ninth  instruction  reads  as  follows :  *^  When  a  partner- 
ship is  formed  for  an. indefinite  period,  it  is  supposed  to  con- 
tinue as  to  persons  having  dealings  with  such  partnership 
until  they  have  legal  or  actual  notice  of  its  dissolution.  If 
you  find  that  the  defendants,  prior  to  the  execution  of  the 
note  in  suit  were  partners,  under  the  firm  name  of  Summer- 
lot  &  Son,  and  that  the  plaintiff,  prior  to  that  time,  had  deal- 
ings with  them,  with  notice  that  they  were  partners ;  and  if 
you  find  that  the  plaintiff,  not  having  notice  of  the  dissolu- 
tion of  such  partnership,  entered  into  the  business  of  mer- 
chandizing with  the  defendant,  John  J.  Summerlot,  believ- 
ing at  the  time  that  he  was  entering  into  the  business  of  said 
partnership,  and  continued  in  the  business  for  the  period  of 
about  seven  or  eight  months,  at  which  time,  not  having  no- 
tice of  a  dissolution,  he  sold  out  his  interest  in  said  business 
to  said  John  J.  Summerlot,  believing  at  the  time  that  he  was 
dealing  with  said  firm,  and  on  the  faith  and  credit  of  said 
firm,  the  defendants  would  both  be  liable  to  plaintiff  for  such 
interest  so  sold  ;  and  if,  in  settlement  of  said  interest  so  sold, 
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the  defendant,  John  J.  Summerlot,  executed  the  note  in  suit, 
and  signed  said  firm  name  to  it,  then  both  said  defendants 
would  be  bound,  and  you  should  find  for  the  plain tiflF;  if 
the  purchase  of  the  interest  of  said  plaintiff  in  said  business 
was  in  the  line  of  business  carried  on  by  said  firm." 

An  instruction  substantially  like  the  above  was  held  to  be 
a  correct  statement  of  the  law  in  Iddings  v<  PiersoUy  100 
Ind.  418.  As  applied  to  the  undisputed  evidence,  as  well 
as  upon  the  theory  on  which  the  plaintiff's  case  pro- 
ceeded, this  charge  was  plainly  erroneous  in  nearly  every 
proposition  it  enunciated.  This  instruction  assumes  that 
the  purchase  by  one  of  three  partners  of  the  interest  of  one  of 
the  others  in  the  firm  business,  is  such  a  transaction  as  au- 
thorizes the  purchaser  to  bind  the  third  partner,  without  his 
knowledge  or  consent.  This  assumption  was  entirely  erro- 
neous. Such  a  transaction  has  no  relation  to  the  conduct 
of  the  business  of  the  firm.  Partners  are  not  agents  for  each 
other  in  transactions  which  relate  to  the  formation  or  disso- 
lution of  the  firm,  or  concerning  the  disposition  of  the  firm 
property  to  each  other.  Williams  v.  Leuria,  115  Ind.  45; 
Blaker  v.  Sands,  15  Kan.  551. 

The  purchase  by  one  partner  of  the  interest  of  another  in 
th§  firm  property,  is  not  a  partnership  transaction.  Love  v. 
Payne,  73  Ind.  80  ;   Graves  v.  Kellenberger,  51  Ind.  66. 

The  execution  of  the  note  having  been  denied  under  oath, 
it  was  essential  to  the  plaintiff's  right  of  recovery  that  he 
should  prove  that  it  was  given  in  a  transaction  within  the 
scope  of  the  partnership  business.  Lucas  v.  Baldwin,  97 
Ind.  471. 

Besides  being  erroneous  as  applied  to  this  case,  the  charge 
was  in  direct  conflict  with  an  instruction  previously  given  at 
the  appellant's  request,  which  stated  the  law  correctly,  as 
follows  :  "  Even  though  you  should  find  that  John  J.  Sum- 
merlot and  William  Summerlot  were  partners,  and  had  formed 
a  partnership  for  the  purpose  of  carrying  on  business  as 
dealers  in  drugs,  and  other  articles  of  merchandise,  such  a 
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partnership  would  not  give  John  J.  Summerlot  Implied  au- 
thority to  purchase  the  share  of  said  Hamilton  in  said 
business^  either  on  his  own  account  or  on  that  of  himself  and 
William  Summei^lot,  and  execute  their  joint  note  therefor. 
The  consent  of  William  Summerlot  to  carry  on  a  partner- 
ship with  the  other  two  would  not  give  either  of  the  others 
implied  authority  to  purchase  the  interest  of  one  of  them  on 
the  credit  of  himself  and  William.^'  After  giving  the  in- 
struction last  above  set  out,  which  stated  the  law  correctly, 
at  the  request  of  the  defendant,  the  court  gave  the  other  in- 
struction, which  is  incorrect,  and  in  direct  hostility  to  the 
one  first  given. 

The  effect  of  a  sale  by  one  partner  of  his  interest  in  the 
business,  whether  it  be  to  one  of  the  continuing  partners  or 
to  a  stranger,  is  a  dissolution  of  the  firm,  and  the  purchasing 
partner  has  no  implied  authority  to  sign  the  name  of  the  re- 
maining partner  to  an  obligation  without  his  consent.  One 
who  takes  a  note  with  knowledge  that  it  is  so  given  can  not 
claim  that  he  had  no  notice  of  the  want  of  authority  of  the 
partner  who  signed  the  note.  Unless  the  continuing  partners 
subsequently  ratify  the  transaction  in  some  way,  those  who 
did  not  consent  will  not  be  bound. 

It  is  unnecessary  to  point  out  the  several  errors  in  the  in- 
struction last  given.  These  become  sufficiently  apparent 
when  we  say  that  the  one  given  first  stated  the  law  correctly. 
Other  instructions  asked  and  given  by  the  court  were  equally 
incompatible  with  each  other. 

When  instructions  given  are  contradictory,  and  necessarily 
tend  to  confuse  and  mislead  the  jury,  or  when  they  are  not 
applicable  to  the  evidence,  and  are  liable  to  have  a  like  ef- 
fect, the  error  can  not  be  regarded  as  a  harmless  one. 

The  judgment  is  reversed,  with  costs. 

Filed  Nov.  9, 1889. 
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No.  13,849. 

The  State,  ex  rel.  Homer,  Administrator,  v.  Bar- 
rett ET  AL. 

Decedents'  Estates. — Adminiairaior'a  Bond, — Action  on, — Ckmnter-Claitn, — 
ArtsiDer, — Beply,— An  administrator  has  the  right  to  apply  aDj  moneys 
coming  into  his  hands,  as  administrator,  to  the  liquidation  of  claims 
against  the  estate,  and  is  entitled  to  credit  for  such  payments.  To  a 
complaint  on  an  administrator's  bond  for  its  breach,  such  payments 
can  be  pleaded  by  way  of  counter-claim.  If  it  is  claimed  that  he  paid 
claimants  more  than  they  were  entitled  to  receive  by  reason  of  the  in- 
solvency of  the  estate,  such  facts  should  be  set  forth  in  a  reply,  and  the 
question  can  not  be  raised  by  demurrer. 

Same. — Proper  Adminittraiion, — Arigwer  Alleging, — Sufficiency  of. — A  para- 
graph of  answer  to  a  complaint  on  an  administrator's  bond  alleging 
that  he  has  fully  administered  the  estate  of  the  decedent,  and  all  the 
rights,  credits,  moneys  and  effects  of  said  estate  which  came  into  his 
hands  to  be  administered,  and  that  the  estate  is  indebted  to  him  in  a 
sum  named,  shows  that  he  has  fully  administered  and  properly  paid 
out  and  accounted  for  the  assets  which  came  into  his  hands  as  admin- 
istrator; but  the  answer  is  subject  to  a  motion  to  make  more  specific. 

Same. — Bond. — Release  of  Surety. — Liability. — In  such  action  a  paragraph 
of  answer  by  a  surety  alleging  the  release  of  his  co-surety,  the  filing  of 
a  new  bond,  by  order  of  court,  and  the  occurrence  of  the  alleged 
breaches  of  the  bond  after  the  execution  of  the  new  bond,  is  not  subject 
to  demurrer,  the  liability  of  the  sureties  on  the  old  bond  being  at  an 
end  after  the  execution  of  the  new  one. 

SAliE. — Bond. — Personal  Property, — Rents  and  ProJUs. — A  bond  executed  to 
secure  the  faithful  administration  of  personal  property  does  not  cover 
rents  and  profits  derived  from  the  real  estate  owned  by  the  decedent  at 
the  time  of  his  death.  Filing  a  petition,  obtaining  an  order  of  court, 
and  filing  an  additional  bond  are  necessary  to  entitle  him  to  these. 
Section  2369,  R.  S.  1881. 

From  the  Posey  Circuit  Court. 

■ 

E.  D.  Owen,  W.  Loudon  and  F.  P.  Leonardy  for  appellant. 
A.  P.  Hoveyy  G.  V.  Menzies  and  E,  M,  Spencer,  for  appel- 
lees. 

Coffey,  J. — This  was  a  suit,  in  the  court  below,  upon  an 
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administrator's  bond^  in  the  usual  form.  Tlie  complaint  al- 
leges the  appointment  of  the  appellee,  George  M.  Barrett, 
as  the  administrator  of  the  estate  of  George  A.  Barrett,  de- 
ceased ;  the  execution  of  the  bond  in  suit  with  the  appellee 
Williams  and  one  William  Barrett  as  sureties ;  the  removal 
of  the  appellee  George  M.  Barrett,  from  the  trust,  by  order 
of  the  court,  and  the  appointment  of  the  appellant  as  his  suc- 
cessor. The  complaint  then  alleges  seven  supposed  breaches 
of  the  bond,  substantially  as  follows : 

First,  That  an  agreement' was  entered  into,  in  1874,  be- 
tween the  administrator  and  the  heirs  and  creditors  of  George 
A.  Barrett,  deceased,  to  the  effect  that  the  administrator 
should  take  the  rents  and  profits  of  certain  land,  of  which 
the  said  George  A.  Barrett  died  seized,  and  pay  therewith 
any  residue  of  the  debts  of  the  deceased  remaining  after  the 
personal  property  was  exhausted ;  that  under  said  agreement 
said  administrator  collected  of  said  rents  the  sum  of  $2,500 ; 
that  he  accounted  for  $700,  leaving  $1,800  unaccounted  for. 

Second.  Alleging  the  agreement  set  out  in  the  first  breach, 
and  a  failure  on  the  part  of  the  administrator  to  collect  rents 
which  he  might  have  collected  to  the  amount  of  $3,000. 

Third.  That  at  the  time  of  his  removal  said  administrator 
had  collected  the  sum  of  $1,500,  and  the  further  sum  of 
$890,  of  the  money  belonging  to  said  estate,  for  which  he 
failed  to  account. 

Fourth.  That  in  1876,  1877  and  1878,  said  administrator 
had  ample  funds  in  his  hands  belonging  to  said  estate  to 
pay  all  its  liabilities ;  that  he  negligently  and  wrongfully 
failed  to  pay  the  same,  by  reason  of  which  large  sums  of 
interest  have  accumulated,  and  other  claims  have  been  filed 
amounting  to  $3,000,  which  would  have  been  saved  to  said 
estate  except  for  such  wrongful  conduct  on  the  part  of  said 
administrator. 

FHfth.  That  said  administrator  was  indebted  to  said  estate 
in  the  sum  of  $6,500  for  the  purchase-price  of  certain  real 
estate;  that  he  has  never  paid  said  $6,500,  or  any  part 
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thereof,  nor  reported  the  same  as  due  from  him  to  said  estate, 
and  that  at  the  time  of  his  removal  the  same  was  due  and 
unpaid. 

Sixth.  That  in  consideration  of  the  execution  of  a  title 
bond  to  said  administrator  by  George  A.  Barrett,  deceased, 
he  agreed  with  said  deceased,  and  since  his  death  agreed  with 
his  heirs,  in  consideration  of  the  conveyance  by  them  to  him 
of  said  land,  to  pay  certain  debts  of  the  deceased ;  that  he 
has  paid  certain  of  said  debts  and  charged  the  amount  so 
paid  to  said  estate  in  his  reports,  and  has  failed  to  pay  the 
remainder  thereof,  amounting  to  $4,000,  which  is  due  and 
unpaid. 

Seventh.  That  said  administrator  filed  his  final  report  in 
which  he  claimed  credit  as  coming  to  him  a  balance  of  $2,- 
769.65,  when  he  is,  and  was,  indebted  to  said  estate  in  the 
sum  of  $6,000. 

On  motion  of  the  appellee  Williams,  the  surety,  breaches 
one,  two,  six  and  seven  were  struck  out  by  the  court,  and  the 
appellant  excepted. 

The  appellee  Barrett  filed  an  answer  in  three  paragraphs, 
the  first  of  which  is  a  general  denial. 

The  second  is  a  counter-claim  against  the  estate,  in  which 
he  avers  that  on  the  11th  day  of  November,  1875,  the  estate 
was  indebted  to  him  in  the  sum  of  $285.72  on  a  settlement 
made  by  him  at  the  November  term  of  the  Posey  Circuit 
Court,  which  settlement  was  duly  approved  by  said  court; 
that  the  estate  of  said  George  A.  Barrett  was  justly  indebted 
to  him  in  the  sum  of  $555.72,  on  settlement  made  and  con- 
firmed by  the  Posey  Circuit  Court  at  the  November  term, 
1876 ;  and  that  said  estate  is  further  indebted  to  him  in  the 
sum  of  $2,769.65,  on  vouchers  filed  at  the  February  term, 
1886,  of  the  Posey  Circuit  Court,  making  a  total  of  $3,- 
325.37,  for  which  he  demands  judgment. 

3d.  That  he  fully  administered  the  estate  of  the  said 
George  A.  Barrett,  and  all  the  rights,  credits,  moneys  and 
efiects  of  said  estate  which  came  into  his  hands  to  be  admin- 
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istered,  and  that  said  estate  is  now  indebted  to  him  in  the 
sum  of  $3,325.37,  for  which  he  demands  judgment. 

The  appellee  Williams  filed  an  answer  in  five  paragraphs^ 
the  first  being  a  general  denial. 

The  second  avers  that  said  administrator  fully  adminis- 
tered the  estate  of  the  said  George  A.  Barrett,  and  fully  ac- 
counted for  and  paid  out  all  the  moneys  that  came  into  his 
hands  as  such  administrator  before  the  commencement  of 
this  suit. 

3d.  The  third  avers  that  he  executed  the  bond  in  suit 
with  one  William  Barrett  as  his  co-surety  ;  that  in  1877  said 
William  Barrett)  in  a  proper  proceeding  for  that  purpose, 
was  released  from  said  bond  by  order  of  the  proper  court, 
without  his  knowledge  or  consent,  and  that  said  administra- 
tor thereupon,  by  order  of  the  court,  executed  a  new  bond, 
with  surety,  to  the  approval  of  said  court ;  that  if  said  ad- 
ministrator has  been  guilty  of  any  breach  of  his  bond  it  was 
since  the  execution  of  said  new  bond,  and  not  before. 

4th.     The  fourth  is  the  six  years  statute  of  limitations. 

5th.  The  fifth  avers  that  said  administrator,  since  his  ap- 
pointment in  1871,  has  made  his  yearly  reports,  up  to  the 
year  1886,  to  the  proper  court,  which  show  that  he  has  fully 
administered  said  estate,  which  reports  were  duly  approved 
by  said  court,  and  ordered  spread  of  record  upon  the  records 
of  said  court,  which  was  done ;  that  said  reports  import  ab- 
solute verity,  and  are  now  standing  unimpeached  and  unat- 
tacked  by  any  one  for  fraud  or  mistake,  or  any  other  cause. 

The  court  sustained  a  demurrer  to  the  fourth  and  fifth 
paragraphs  of  the  separate  answer  of  the  appellee  Williams, 
and  overruled  it  as  to  the  second  and  third. 

The  court  also  overruled  a  demurrer  to  the  second  and 
third  paragraphs  of  the  separate  answer  of  the  appellee  Bar- 
rett. 

A  trial  by  the  court  resulted  in  a  finding  for  the  appel- 
lant upon  his  complaint,  assessing  the  damages  at  one  cent, 
and  a  finding  in  favor  of  the  appellee  Barrett,  upon   his 
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counter-claim^  assessing  his  damages  at  $3^325.37.  Over  a 
motion  for  a  new  trial  proper  judgments  were  rendered  on 
these  findings. 

The  appellant  assigns  as  error: 

First  That  the  court  erred  in  overruling  the  demurrer 
to  the  second  and  third  paragraphs  of  the  answer  of  the  ap- 
pellee Barrett. 

Second.  That  the  court  erred  in  overruling  the  demurrer 
to  the  second  and  third  paragraphs  of  the  answer  of  the  ap- 
pellee Williams. 

Third.  That  the  court  erred  in  striking  out  the  first,  sec- 
ond, sixth  and  seventh  breaches  of  the  bond  in  suit,  as  the 
same  were  alleged  in  the  complaint. 

Fourth.  That  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

The  first  supposed  error  discussed  by  the  appellant  in  his 
brief,  relates  to  the  action  of  the  court  in  overruling  the  de- 
murrer to  the  second  and  third  paragraphs  of  the  separate 
answer  of  the  appellee  Barrett.  It  is  argued  that  to  allow 
the  claims  set  up  in  these  answers  would  disturb  the  due 
course  of  administration,  and  that,  therefore,  it  was  error  to 
overrule  the  demurrer.  The  cases  of  Dayhuffy.  Dayhuff^  27 
Ind.  158,  and  Convery  v.  Langdon,  66  Ind.  311,  are  relied 
on  by  the  appellant  to  maintain  his  contention. 

In  the  case  of  Dayhuff  v.  Dayhuff,  supra,  it  appears  that 
the  appellant  had  executed  a  note  to  the  administrator  for 
the  price  of  goods  purchased  at  a  sale  of  the  property  of  the 
deceased  by  the  administrator,  and  when  sued  upon  the  note 
he  sought  to  plead  as  a  set-off  against  the  note  a  debt  due 
him  from  the  deceased.  It  was  held  that  there  was  a  lack  of 
mutuality,  and  the  set-off  was  denied. 

In  the  case  of  Convery  v.  Langdon,  supra,  the  suit  was 
upon  a  debt  due  to  the  deceased  in  his  lifetime.  At  the 
time  the  deceased  departed  this  life  the  appellee  was  his  se- 
curity on  a  promissory  note  which,  after  his  death,  he  was 
compelled  to  pay.     It  was  held  that,  as  both  these  claims 
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did  not  exist  at  the  time  Baiter^  the  deceased,  whose  estate 
was  represented  by  appellaut,  departed  this  life,  the  appellee 
was  not  entitled  to  his  set-o£P. 

It  has  always  been  held,  however,  even  in  the  absence  of 
our  statute  upon  the  subject,  that  where  cross-demands  ex- 
isted between  persons  under  such  circumstances  as  that  one 
could  be  pleaded  as  a  counter-claim,  or  set-off,  to  an  action 
brought  upon  the  other,  neither  could  be  deprived  of  the 
benefit  thereof  by  the  assignment  or  death  of  the  other, 
and  the  two  demands  were  deemed  to  compensate  each  other 
so  far  as  they  were  equal. 

The  claims  set  up  in  the  second  paragraph  of  the  answer 
here  relate  to  moneys  due  the  appellee,  on  account  of  his 
management  of  the  trust,  which  had  been  allowed  him  by 
the  court.  He  had  the  right  to  apply  any  moneys  that 
might  come  into  his  hands,  as  such  administrator,  to  their 
liquidation,  and  hence  it  was  not  improper  to  allow  them 
against  the  claim  by  the  present  administrator,  that  he  had 
failed  to  account  for  the  money  which  had  come  into  his 
hands.  The  argument  advanced  by  the  appellant,  that  he 
may  have  paid  claimants  more  than  they  were  entitled  to  re- 
ceive, by  reason  of  the  insolvency  of  the  estate,  does  not 
meet  the  case.  If  such  were  the  facts  the  reply  should  have 
developed  it,  and  in  that  event  he  would  have  been  allowed 
no  more  than  he  had  rightfully  paid  out  for  the  benefit  of 
the  estate  represented  by  him. 

We  have  had  more  doubt  as  to  the  third  paragraph  of  the 
answer,  but,  after  mature  deliberation,  we  are  of  the  opinion 
that  it  is  good  as  a  plea  that  he  has  fully  administered  and 
properly  paid  out  and  accounted  for  the  assets  which  came 
into  his  hands  as  administrator.  The  allegation  that  after  so 
doing  the  estate  is  still  indebted  to  him  must  be  construed 
with  reference  to  the  allegations  which  precede  it,  and  when 
so  construed  it  must  be  taken  to  mean  that,  in  administering 
Vol.  121,-7 
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the  estate  he  paid  out  the  sum  therein  named  in  excess  of  what 
came  into  his  hands. 

The  answer  was,  in  our  opinion,  subject  to  a  motion  to  make 
it  more  specific,  but  no  such  motion  was  made.  We  do  not 
think  the  court  erred  in  overruling  the  demurrer  to  the  sec- 
ond and  third  paragraphs  of  the  separate  answer  of  the  ap- 
pellee Barrett.  Nor  do  we  think  the  court  erred  in  over- 
ruling the  demurrer  to  the  third  paragraph  of  the  separate 
answer  of  the  appellee  Williams.  It  is  averred  in  that 
answer  that  the  co-surety  of  Williams,  upon  a  proper  pro- 
ceeding for  that  purpose,  had  been  released  from  the  bond 
in  suit,  and  that  the  administrator  had,  by  order  of  the  court, 
filed  a  new  bond,  and  that  the  breaches  of  the  bond  alleged 
in  the  complaint  occurred  after  the  execution  of  the  new 
bond.  We  think  it  should  be  held  that  upon  filing  a  new 
bond  the  old  one  was  at  an  end. 

While  the  sureties  on  the  old  bond  would  be  liable  for  any 
breach  of  the  same  before  the  new  one  was  accepted  and  ap- 
proved by  the  court,  we  think  that  for  subsequent  breaches 
the  liability  is  upon  the  new  bond,  and  not  upon  the  old. 
Owen  V.  State,  25  Ind.  371  ;  Lane  v.  State,  27  Ind.  108. 

We  do  not  think  that  the  court  erred  in  sustaining  the 
motion  to  strike  out  parts  of  the  complaint.  Some  of  the 
UMitters  therein  alleged  may  render  the  appellee  Barrett  li- 
able to  an  action  in  his  individual  capacity,  but  he  would 
not  be  liable  in  his  capacity  as  administrator. 

The  administrator  is  not  entitled  to  the  rents  and  profits 
of  land  which  descended  to  the  heirs  of  his  decedent  with- 
out filing  a  petition  and  obtaining  an  order  of  the  court,  in 
which  case  he  would  be  required  to  file  additional  bond. 
R.  S.  1881,  section  2369. 

It  can  not  be  said,  therefore,  that  the  bond  executed  to  se- 
cure the  faithful  administration  of  the  personal  property 
covers  rents  and  profits  derived  from  the  real  estate  owned 
by  the  decedent  at  the  time  of  his  death.    Worgang  v.  Clipp, 
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21  Ind.  119;  Hankins  v.  Kimball,  57  Ind.  42;  Rodman  v. 
Hodman  y  54  Ind.  444. 

The  issues  in  the  cause  were  not  such  that  the  question  as 
to  whether  the  administrator  had  wrongfully  paid  debts  in 
full  could  be  tried.  Such  question^  if  any  such  exists^  must 
be  tried  in  a  cause  where  an  issue  of  that  kind  is  made.  The 
judgment  in  the  case  is  in  proper  form^  being  an  ordinary 
judgment  collectible  of  the  assets  of  the  estate  in  the  hands 
of  the  appellant. 

There  is  evidence  in  the  cause  tending  to  support  the  find- 
ing and  judgment  of  the  court^  and  we  can  not,  therefore, 
disturb  the  finding  on  the  evidence. 

We  find  no  error  in  the  record  for  which  the  judgment 

should  be  reversed. 

Judgment  affirmed. 
Filed  NoY.  &  1889. 
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Draihaoe. — Sedamation  of  Land. — PuJUie  UtUiiy, — ^The  reclamation  of 
wet  lands  and  the  draining  of  marshes  and  ponds  is  of  public  utility » 
and  is  conducive  to  public  welfare,  health  and  convenience. 

Same. — Drainage  a  Public  Ben^. — Local  Tribunals, — Duty  of, — The  Legis- 
lature having  declared  that  the  drainage  of  wet  lands  L  a  matter  of  j^ 
public  benefit,  it  is  only  the  duty  of  the  local  tribunals  to  determine  12I 
whether  a  pai-ticular  ditch  will  be  of  public  utility,  or  will  be  condu-  i^  43$ 
cive  to  the  public  health,  welfare  and  convenience.    If  the  particular 
ditch  will  drain  any  considerable  body  of  wet  lands  it  is  of  public  utility 
and  benefit. 

Saxb. — Police  Power. —  When  Exerdeible  to  Dired  Drainage. — Where  the 
drainage  of  wet  lands  will  promote  the  health,  comfort  and  convenience 
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of  the  public,  the  authority  to  direct  it  is  ezercisible  by  virtue  of  the 
police  power.  The  drainage  act  is  constitutional  as  a  valid  exercise 
of  that  power. 

Sam£. — Assessments, — Benefit  to  Land-Owner  Must  he  Shown. — Assessments 
may  be  authorized  without  proving  what  particular  citizens  will  be 
beneficially  afifected;  but  that  the  land-owner  will  receive  a  special 
benefit  must  be  shown. 

Sajce. — Ditch,  —  Expediency  of  Construction,  —  Commissioners.  —  AppeaL — 
Whether  it  is  practicable  or  expedient  to  construct  a  ditch  upon  the 
route  proposed  is  determinable  by  the  local  authorities,  and  their  de- 
cision is  not  subject  to  review  or  control  by  the  courts. 

Same. — Costs, — Appeal. — Remonstrant. — Petitionet^s. — It  is  not  error  for  the 
court  to  refuse  to  include  costs  made  by  remonstrant  in  the  cost  of  con- 
structing the  ditch;  nor  to  deny  the  remonstrant's  motion  to  tax  all 
costs  of  appeal  against  the  petitioners,  who  have  succeeded  on  many  of 
the  issues. 

Same. — Description  to  Authorize  Assessmeixt. — Insufficiency  of. — Finding. — A 
finding  that  six  acres  of  remonstrant's  land  will  be  benefited,  no  par- 
ticular six  acres  to  be  benefited  being  stated,  is  not  such  a  description 
as  will  authorize  an  assessment. 

From  the  Elkhart  Circuit  Court. 

J.  H.  Baker y  J.  H.  Defreea,  Jr.^  and  H.  C.  Dodge,  for  ap- 
pellant. 

H.  D.  Wilson  and  W.  J.  Davis,  for  appellees. 

Elliott,  C.  J. — The  appellee  petitioned  for  the  construc- 
tion of  a  ditch,  and  the  appellant  remonstrated  against  it. 
A  special  verdict  was  returned,  of  which  this  is  the  sub- 
stance :  The  lands  along  the  entire  line  of  the  proposed 
ditch,  except  for  a  distance  of  three  hundred  feet  at  the 
lower  end,  are  wet  and  marshy.  The  natural  trend  of  the 
land  through  which  the  ditch  will  run  is  such  as  to  cause 
the  surface  water,  when  unobstructed,  to  flow  from  a  south- 
east direction  north  and  west,  in  the  general  direction  of 
the  ditch.  Before  the  Lake  Shore  and  Michigan  Railroad 
was  built,  which  was  about  the  year  1852,  the  surface  water 
from  the  lands  along  the  line  of  the  ditch,  as  well  as  the 
lands  further  south  and  east,  flowed  to  a  point  near  the 
terminus  of  the  ditch  and  there  accumulated.     The  sub-soil 
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at  that  point  is  of  such  a  nature  that  the  water  sinks  away 
in  two  weeks'  time.  In  building  the  railroad  the  earth  was 
thrown  up  on  either  side  and  an  embankment  was  constructed 
on  which  the  track  was  laid;  on  either  side  of  this  embank- 
ment an  excavation  was  dug^  and  these  excavations  are  from 
two  to  four  feet  lower  than  the  adjoining  land.  After  the 
construction  of  the  railroad  the  surface  water  from  the  lands 
of  the  petitioners  and  of  the  remonstrant^  as  well  as  from 
other  lands^  continued  to  flow  in  the  direction  and  along  and 
near  the  south  line  of  the  proposed  ditch^  and  accumulated 
in  the  ditches  or  excavations  along  the  railroad  embankment, 
where  it  sank  away  in  the  ground.  For  many  years  before 
the  petition  for  the  ditch  was  filed^  an  old  ditch  existed 
along  nearly  the  entire  line  of  the  proposed  ditch^  and  into 
this  old  ditch  the  water  from  the  surrounding  lands  flowed 
and  was  conducted  to  the  excavations  along  the  railroad  em- 
bankment. The  line  of  the  proposed  ditch  is  the  only  nat- 
ural or  artificial  practical  water-way  for  the  flow  of  the  water 
from  adjoining  lands,  and  there  is  no  other  practical  outlet 
for  such  water  except  the  excavations  along  the  side  of  the 
embankment  constructed  by  the  railroad  company.  The 
proposed  ditch  will  be  of  public  utility,  it  will  be  conducive 
to  the  public  health,  convenience  and  welfare,  and  the  pro- 
posed route  is  practicable.  It  has  not  a  suflicient  outlet  in 
case  of  a  freshet.  Six  acres  of  appellant's  land  will  be  ben- 
efited to  the  amount  of  twenty-four  dollars.  The  benefit  to 
the  lands  consists  in  making  them  dryer  and  better  adapted 
to  cultivation.  The  land  of  appellant,  lying  north  of  the 
railroad,  will  be  dr.maged  in  the  sum  of  one  hundred  dol- 
lars. The  verdict  also  states  that  the  lands  of  other  persons 
named  will  be  benefited,  but  we  think  it  unnecessary  to  give 
names  and  details. 

We  are  satisfied  that  facts  are  found  which  enable  the  court 
to  adjudge  that  the  proposed  ditch  will  be  conducive  to  the 
public  health,  convenience  and  welfare,  and  that  it  will  be 
of  public  utility.     Laying  out  of  consideration  the  general 
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statements  of  the  jury,  we  think  facts  appear  which  justify 
the  conclusion  the  verdict  declares.  The  reclamation  of  wet 
lands  and  the  draining  of  marshes  and  ponds  is  of  public 
utility  and  is  conducive  to  public  welfare,  health  and  con- 
venience. Anderson  v.  Kerns  Draining  Cb.,  14  Ind.  199; 
O'Reiley  v.  Kankakee,  etc.,  Co.,  32  Ind.  169 ;  Seely  v.  Sebas- 
tian, 4  Oregon,  25 ;  Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq.  54, 
66 ;  Springfield  v.  Oay,  12  Allen,  612 ;  Wright  v.  Boston,  9 
Cush,  233 ;  Hagar  v.  Reclamation  DisU,  111  U.  S.  701.  As 
said  in  Ross  v.  Davis,  97  Ind.  79  :  "  It  is  not  necessary,  in 
order  that  the  use  may  be  regarded  as  public,  that  the  whole 
community  or  any  large  portion  of  it  may  participate  in  it.  If 
the  drain  be  of  public  benefit  the  fact  that  some  individuals 
may  be  specially  benefited  above  others  affected  by  it,  will 
not  deprive  it  of  its  public  character.''  The  community  is 
benefited  by  anything  that  makes  considerable  bodies  of  land 
arable  and  adds  to  their  taxable  value,  and  so  it  is  by  any- 
thing that  lessens  disease.  The  Legislature  has  declared  that 
the  drainage  of  wet  lands  is  a  matter  of  public  benefit  and 
it  has  left  to  the  local  tribunals  nothing  more  than  the  duty 
of  determining  whether  a  particular  ditch  will  be  of  public 
utility  or  will  be  conducive  to  the  public  health,  welfare  and 
convenience.  If  the  particular  ditch  will  drain  any  consid- 
erable body  of  wet  lands  it  is  of  public  utility  and  benefit. 
Coster  V.  Tide  Water  Co.,  supra;  CReiley  v.  Kankakee,  etc., 
Co.,  supra.  Judge  CooLtEY  says :  "  Where  any  considera- 
ble tract  of  land,  owned  by  different  persons,  is  in  a  condi- 
tion precluding  cultivation,  by  reason  of  excessive  moisture 
which  drains  would  relieve,  it  may  well  be  said  that  the 
public  have  such  an  interest  in  the  improvement,  and  the 
consequent  advancement  of  the  general  interest  of  the  lo- 
cality, as  will  justify  the  levy  of  assessments  upon  the  owners 
for  drainage  purposes.  Such  a  case  would  seem  to  stand  upon 
the  same  solid  ground  with  assessments  for  levee  purposes, 
which  have  for  their  object   to  protect   lands  from  falling 
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into  a  like  condition  of  uselessness/'     Cooley  Taxation  (2d 
€d.),  617. 

Our  own  cases,  already  cited,  refer  the  authority  to  direct 
the  drainage  of  wet  lands  to  the  police  power  of  the  State, 
and  in  so  far  as  the  drainage  does  promote  the  health,  com- 
fort and  convenience  of  the  public,  it  is  by  virtue  of  this 
great  power  that  the  authority  is  exercised.  The  police 
power,  it  has  been  said,  is  "  that  inherent  and  plenary  power 
in  the  State  which  enables  it  to  prohibit  all  things  hurtful 
to  the  comfort,  safety  and  welfare  of  society.^'  Lake  Viey? 
V.  Rose  Hill  Gemdery  Co.,  70111. 191  (22  Am.  Rep.  71).  "All 
laws,^*  says  another  court,  *'  for  the  protection  of  the  lives, 
limbs,  health  and  quiet  of  persons,  and  the  security  of  all 
property  within  the  State,  fall  within  this  general  power  of 
the  government.''  State  v.  Noyes,  47  Maine,  189.  By  our 
own  and  many  other  courts  this  doctrine  has  been  affirmed. 
Hockett  V.  Staie,  105  Ind.  250  (55  Am.  Rep.  201) ;  Eastman 
V.  StaU,  109  Ind.  278;  Wilkina  v.  State,  113  Ind.  514; 
Slaughter-House  Cases,  16  Wall.  36 ;  Civil  Rights  Cases,  109 
U.  S.  3 ;  Smith  v.  Alabama,  124  U.  S.  465 ;  Nashville,  etc.,  R. 
W.  Co.  V.  Alabama,  128  U.  S.  96.  The  removal  of  causes  that 
produce  disease  and  serious  discomfort  does  promote  the  health 
and  welfare  of  the  public,  and  in  enacting  a  law  providing 
for  the  removal  of  such  causes  no  provision  of  the  Consti- 
tution is  violated  in  compelling  private  persons  who  receive 
a  special  benefit  to  bear  the  expense ;  on  the  contrary,  in 
enacting  such  laws  a  high  constitutional  duty  is  discharged, 
and  no  private  rights  are  invaded  where  special  benefits  ac- 
crue, although  the  expense  is  imposed  upon  the  property 
of  the  citizens.  In  speaking  of  the  police  power.  Judge 
CooLEY  says :  "  Laws  imposing  on  the  owners  the  duty  of 
draining  large  tracts  of  land  which  in  their  natural  condition 
are  unproductive,  and  are  a  source  of  danger  to  health,  may 
be  enacted  under  the  same  power,  though  in  general  the  tax- 
ing power  is  employed  for  the  purpose ;  and  sometimes  land 
is  appropriated  under  the  eminent  domain.^'     Cooley  Const. 
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Lim.  (5th  ed.)  734.  A  clear  and  vigorous  statement  of  the 
law  upon  this  subject  is  found  in  the  case  of  Donnelly  v. 
Decker,  58  Wis.  461 :  "  It  would  seem  to  be  most  reasona- 
ble/^ said  the  court  in  that  case,  ^'  that  the  owner  of  the 
lands  drained  and  reclaimed  should  be  assessed  to  the  full 
extent,  at  least,  of  his  special  benefits,  for  he  has  received 
an  exact  equivalent  and  a  full  pecuniary  consideration  there- 
for, and  for  that  which  is  in  excess  of  such  benefits,  should  be 
paid  on  the  ground  that  it  was  his  duty  to  remove  such  an  ob- 
vious cause  of  malarial  disease  and  prevent  a  public  nuisance. 
The  duty  of  one  owner  of  such  lands  is  the  duty  of  all,  and 
in  order  to  effectually  enter  upon  and  carry  out  any  feas- 
ible system  of  drainage  through  the  infected  district,  all 
such  owners  may  be  properly  grouped  together  to  bear  the 
general  assessment  for  the  entire  cost  proportionably.  As- 
sessment in  similar  cases  is  not  taxation.^^  Mr.  Tiedeman,  in 
speaking  of  legislation  compelling  private  property  to  bear 
the  expense  of  drainage,  says :  "  The  constitutionality  of 
such  legislation  has,  as  a  reasonable  exercise  of  the  police 
power  of  the  State,  been  generally  sustained,  on  the  general 
ground  that  the  State  may  impose  upon  the  owner  the  duty 
of  draining  his  low  lands,  in  consideration  of  the  consequent 
increase  in  the  value  of  his  lands.''  Tiedeman  Lim.  of  Po- 
lice Power,  445. 

As  the  drainage  act  is  constitutional,  because  a  valid  ex- 
ercise of  the  police  power,  and  as  the  exercise  of  that  power 
in  itself  implies  that  the  purpose  for  which  an  assessment  is 
directed  is  for  the  public  good,  the  purpose  is  necessarily  a 
public  one.  As  the  purpose  is  necessarily  public  in  all  cases 
where  health,  comfort  and  convenience  are  promoted,  there 
can  remain  in  such  cases  no  other  questions  than  such  as  relate 
to  the  procedure  and  the  amount  of  the  benefits  or  damages 
assessed.  Ford  v.  Ford,  110  Ind.  89  (93).  Wherever  the  re- 
clamation or  drainage  of  wet  lands  will  promote  health  there 
is  a  constitutional  warrant  for  levying  assessments  to  pay  the 
expense  of  the  drainage  of  such  lands,  and,  from  the  very 
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&ct  that  it  will  accomplish  this  result^  assessments  may  be 
authorized  without  proving  what  particular  citizens  will  be 
beneficially  afiected.  It  is,  in  other  words,  not  necessary  to 
supplement  proof  of  the  fact  that  the  drainage  of  a  marsh 
or  pond  will  conduce  to  public  health  or  welfare  by  evidence 
of  the  number  of  persons  who  will  be  benefited.  It  is  nec- 
essary, however,  in  order  to  authorize  the  levying  of  an  as- 
sessment, to  show  that  the  land-owner  will  receive  a  special 
benefit.  Lipes  v.  Hand,  104  Ind.  503.  But  it  is  one  thing 
to  be  compelled  to  prove  special  benefits  in  order  to  justify 
special  assessments,  and  quite  another  thing  to  be  compelled 
to  show  who  or  what  numbers  will  be  benefited  in  health  or 
comfort  by  a  system  of  drainage. 

We  neither  hold  nor  mean  to  hold  that  benefit  to  the  prop- 
erty of  an  individual  will  warrant  an  assessment,  for  if  the 
benefit  is  solely  to  private  property  irrespective  of  general 
or  public  considerations,  no  compulsory  assessment  would 
be  valid,  since  one  citizen  can  not  be  compelled  to  contrib- 
ute to  the  improvement  of  another's  property.  If,  however, 
it  can  be  justly  concluded  from  the  nature  of  the  system  of 
drainage  adopted  that  there  will  be  a  material  element  of 
public  good  in  the  result,  then  the  purpose  is  a  public  one, 
and  property  may  be  assessed.  Nor  would  it  change  the 
conclusion  if  a  pond  or  marsh  was  wholly  on  the  land  of 
one  of  the  citizens,  for  although  he  might  be  compelled  to 
bear  the  greater  part  of  the  expense,  or,  indeed,  the  entire 
cost,  it  would  be  for  the  reason  that  his  property  received 
the  principal  benefit,  and  not  because  it  was  his  duty  to  drain 
the  pond,  or  marsh.  Of  course,  if  the  property  of  such  an 
owner  received  the  whole  of  the  special  benefit,  and  no  pub- 
lic purpose  is  subserved,  it  must  bear  the  entire  expense,  but 
it  is  difficult  to  conceive  a  case  in  which  this  could  happen, 
for  the  removal  of  a  cause  of  disease  or  discomfort  must 
necessarily  benefit,  in  some  degree,  property  in  the  vicin- 
ity. Where  the  element  of  public  good  exists  there  is  author- 
ity to  levy  an  assessment,  but  it  is  otherwise  where  there  is 
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no  such  element  in  the  case.  If  the  propery-owner  was  bound 
to  remove  from  his  land  causes  of  disease  placed  there  by  na- 
ture, it  might  well  be  held  that  he  must  bear  the  entire  burden ; 
but  he  owes  no  such  duty  to  the  community,  nor  is  he  liable 
to  any  one  for  injury  arising  from  such  a  cause.  An  owner 
of  land  is  responsible  for  injuries  resulting  from  the  con- 
struction of  artificial  swamps,  or  ponds;  but,  independently 
of  statutory  regulation,  he  is  under  no  duty,  at  his  own 
expense  (although  he  may  be  compelled  to  pay  the  entire 
benefit  which  accrues  to  his  property),  to  drain  natural  ponds 
or  marshes.     Reeves  v.  JVeaawrer,  8  Ohio  St.  333. 

In  view  of  the  findings  of  the  jury,  we  can  not  hold  that 
the  construction  of  the  ditch  will  not  be  conducive  to  public 
health,  comfort  and  convenience.  Blizzard  v.  Riley,  83  Ind. 
300 ;  Kyle  v.  Miller,  108  Ind.  90 ;  Meranda  v.  Spurlin,  100 
Ind.  380 ;  Ford  v.  Ford,  110  Ind.  89.  We  must  take  the  judg- 
ment of  the  jury  upon  the  facts,and  the  only  question  which  we 
are  required  to  decide  upon  this  branch  of  the  case  is,  whether 
the  facts  are  sufficient  to  entitle  the  appellee  to  a  judgment 
declaring  the  work  to  be  conducive  to  the  public  health  and 
welfare.  We  are  not  at  liberty  to  draw  inferences  of  an  ev- 
identiary character,  for  the  facts  found  in  the  verdict  are,  as 
said  in  Locke  v.  Merchants^  NatHBank,  66  Ind.  353,  "the 
inferential  facts."  The  conclusions  of  the  jury  are  conclu- 
sions of  fact,  drawn  from  evidentiary  facts,  and  these  conclu- 
sions of  fact,,  and  not  the  evidence,  are  the  proper  elements 
of  a  verdict.  Blizzard  v.  Riley,  supra  ;  Hagaman  v.  iloore, 
84  Ind.  496;  Bennett  v.  Meehan,  83  Ind.  566  (43  Am. 
Rep.  78). 

The  facts  which  appear  in  the  verdict  bring  the  case  within 
the  rule  declared  in  Heick  v.  Voight,  110  Ind.  279,  where  it 
was  said  :  "  That  the  work  will  either  promote  the  public 
health,  or  improve  a  public  highway,  or  be  of  public  utility, 
is  to  be  regarded  as  a  legislative  declaration  that  it  is  of  such 
a  public  character  as  to  justify  the  exercise  of  the  power  of 
eminent  domain  to  the  extent  required  in  its  accomplish- 
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ment."  It  was  also  said  that :  "  It  follows,  necessarily,  that 
if  the  finding  be  such  as  to  affirm  either  of  the  propositions 
above  stated,  the  construction  of  the  drain  is  to  be  deemed 
a  work  of  such  a  public  character  as  to  warrant  its  prosecu- 
tion in  the  manner  provided  by  law." 

Whether  it  is  practicable  or  expedient  to  construct  a  ditch 
upon  the  route  proposed  is  a  matter  to  be  determined  by  the 
officers  to  whom  the  authority  to  locate  ditches  is  entrusted. 
In  Heickv,  Voight,  supra,  it  was  said :  "  Whether  the  project 
was  more  comprehensive,  or  whether  it  embraced  and  affected 
more  lands,  than  was  necessary  in  order  to  accomplish  the 
drainage  of  the  petitioner's  lands,  in  the  cheapest  and  best 
manner,  was  a  subject  for  the  exclusive  judgment  of  the  com- 
missioners of  drainage.  Their  determination  of  that  subject 
was  not  reviewable  by  the  court.''  "  In  this  regard,"  said  the 
court  in  Anderson  v.  Baker,  98  Ind.  587,  "  the  decision  of 
the  commissioners  of  drainage  is  analogous  to  the  decision  of 
the  common  councils  of  cities  upon  the  question  of  benefits 
from  the  construction  of  sewers ;  it  is  final  in  each  particular 
proceeding,  in  the  absence  of  fraud."  The  same  doctrine  was 
explicitly  asserted  in  Meranda  v.  Spurlin,  supra,  and  in 
Marldey  v.  Rudy,  115  Ind.  533.  The  rule  declared  in 
these  cases  is  no  more  than  the  proper  application  of  the 
general  principle,  asserted  in  a  great  number  of  cases,  that 
where  a  discretion  is  conferred  upon  local  authorities  it  can 
not  be  reviewed  or  controlled  by  the  courts.  Weaver  v. 
Tempftn,  113  Ind.  299,  and  cases  cited ;  Kirkpatrich  v.  Taylor, 
118  Ind.  329.  In  Ford  v.  Ford,  supra,  it  was  said  :  "  We 
find  in  the  record  of  the  trial  in  the  circuit  court  the  follow- 
ing admission  :  ^  The  ditch  in  controversy,  proposed  to  be 
constructed,  will  be  conducive  to  public  health,  convenience 
and  welfare.  The  route  of  said  ditch  as  proposed  *  *  if 
constructed,  would  be  the  best  route  for  a  ditch  to  drain  the 
lands  of  said  Callender  Ford,  and  would  thoroughly  drain 
and  dry  the  same.'  With  this  admission  in  the  record,  there 
remained  no  controverted  question  of  fact  for  trial,  except 
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whether  the  assessment  made  against  Callender  Ford's  land 
was  in  proportion  to  the  benefits  to  be  derived  therefrom.'^ 
So  it  is  here,  the  ditch,  as  the  record  shows,  will  be  condacive 
to  the  public  health,  convenience  and  welfare,  and,  there- 
fore, there  is,  as  we  have  said,  bat  one  question  for  trial. 
We  have  looked  into  the  cases  in  other  courts  and  find  manv 
sustaining  the  rulings  in  our  own.  Hunter  v.  Mayor,  etc.,  5 
R.  I.  325 ;  Ea8t  Saginaw^  etc.,  R.  R.  Co,  v.  Benham,  28 
Mich.  459;  Dingley  v.  City  of  Boston,  100  Mass.  544;  Aken 
V.  Parfrey,  35  Wis.  249.  In  the  case  last  cited  it  is  held 
that  a  verdict  need  not  refer  to  matters  which  the  statute 
does  not  require  the  jury  to  decide,  but,  if  it  does,  the 
finding  on  such  a  point  will  be  treated  as  surplusage  and 
will  not  vitiate  the  verdict.  Where,  however,  the  verdict 
does  find  upon  matters  which  it  is  made  the  duty  of  the  jury 
to  pass  upon,  the  finding  can  not  be  disregarded  by  the  court. 
Wilmington^  etc.,  Co,  v.  Dominguez,  50  Cal.  505. 

The  jury  did  decide  all  the  questions  presented  by  the  re- 
monstrance and  properly  before  them,  and  the  court  did 
right  in  following  the  verdict  in  its  judgment  upon  the  points 
which  we  have  discussed.  The  appellant  brings  before  us 
questions  which  affect  only  his  rights,  and  we  can  consider 
no  others.  If  the  proceedings  are  effectual  against  the  at- 
tacking or  objecting  party  they  will  be  upheld.  We  can  not, 
therefore,  consider  what  other  parties,  if  any,  are  affected  by 
the  proceedings. 

The  circuit  court  may  in  the  proper  case  remand  a  drain- 
age case  to  the  board  of  commissioners  for  further  proceed- 
ings, and  this  is  such  a  case.  Sunier  v.  Miller,  105  Ind.  393; 
Bryan  v.  Moore^  81  Ind.  9. 

We  can  not  hold  that  the  court  erred  in  refusing  to  in- 
clude costs  made  by  the  remonstrant  in  the  cost  of  construct- 
ing the  ditch.  Board,  etc,  v.  Fullen,  118  Ind.  158.  Nor  do 
we  think  that  the  court  erred  in  denying  the  appellant's  mo- 
tion to  tax  all  costs  of  appeal  against  the  appellees,  for  they 
succeeded  on  many  of  the  issues. 
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In  the  absence  of  the  evidence^  we  can  not  say  that  there 
was  any  error  in  assessing  benefits  and  damages.  The  ver- 
dict shows  that  there  was  a  benefit,  and  this  controls,  for  we 
can  not^  on  the  face  of  the  verdict,  adjudge  that  there  was 
no  benefit,  and  we  have  no  data  to  guide  us  except  such  as 
the  verdict  supplies. 

It  was  not  necessary  for  the  jury  to  specifically  describe 
the  tract  of  land  which  the  ditch  would  drain.  The  assess* 
ment  is  laid  upoh  the  land  benefited,  and  not  merely  upon 
the  land  actually  drained,  for  the  benefit  may  extend  beyond 
the  specific  parcel  which  is  reclaimed.  Baker  v.  Clem,  102 
Ind.  109.  The  land  on  which  the  assessment  is  levied  should 
be  described  with  reasonable  certainty,  but  this  is  all  that  is 
required.  Boatman  v.  Matyy,  82  Ind.  490.  There  is,  how- 
ever, no  such  description  of  the  appellant's  land  as  will  au- 
thorize an  assessment,  and  for  this  reason  the  verdict  can 
not  be  sustained.  The  finding  is,  that  six  acres  of  appel- 
lant's land  will  be  benefited,  but  what  six  acres  will  be  bene- 
fited is  not  stated. 

Judgment  reversed. 

MiTCHEU^  J.,  did  not  participate  in  the  decision  of  this 
case. 

FUed  Nov.  19, 1889. 
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No.  13,858. 

Howe  et  al.  v.  Lewis  et  al. 

FoBMEB  Adjudication. — EsLoppd, — Controjel, — In  a  suit  to  recover  the 
balance  of  the  contract  price  for  a  monument,  a  horse,  a  buggy,  and 
harness  having  already  been  received  in  part  performance  of  the  con- 
tract, the  defendant  alleged  the  mutual  abandonment  of  the  contract, 
the  obtaining  of  the  contract  by  fraud,  and  that  $300  (the  horse,  etc., 
being  of  that  value)  had  been  paid  thereon.  There  was  a  general  ver- 
dict for  the  defendant  on  the  issues. 

Hddj  that  the  theory  having  been  adopted  by  the  defendant  that  the  mon- 
ument was  worth  less  than  the  contract  price,  and  that  by  reason  of 
the  fraud  she  was  not  bound  to  pay  more  than  the  actual  value  of  the 
monument,  which  she  had  already  paid,  the  contract  being  still  treated 
as  binding,  the  former  adjudication  constituted  an  estoppel  to  an  action 
brought  afterwards  to  recover  the  value  of  the  horse,  harness  and  buggy. 

Same. —  Qu^ions  Settled  by. — Where  the  issues  are  so  formed  that  a  coun- 
ter-claim is  litigated,  the  defendant  will  not  be  permitted  afterwards  to 
sue  and  recover  on  the  same.  All  questions  within  the  issues,  or  neces- 
sary to  a  complete  determination  of  the  point  presented  by  the  com- 
plaint, or  necessary  to  a  full  adjustment  of  conflicting  interests  in  the 
property  which  is  the  subject  of  the  controversy,  are  settled  by  the  judg- 
ment. 

From  the  Marion  Superior  Court. 

E.  F.  Dickey  and  J.  R.  Parmelee,  for  appellants. 
B.  Harrison,  W.  H.  H.  Miller  and  /.  B.  Elam^  for  ap- 
pellees. 

Coffey,  J. — ^On  the  9th  day  of  February,  1875,  Marga- 
ret M,  Howe  and  the  appellees  entered  into  the  following 
written  agreement,  to  wit : 

"This  article  of  agreement,  made  this  the  9th  day  of  Feb- 
ruary, 1875,  by  and  between  the  firm  of  Lewis,  Whitehead 
&  Co.,  marble  and  granite  dealers,  Nos.  48  and  50  Kentucky 
avenue,  Indianapolis,  Indiana,  of  the  first  part,  and  M.  M. 
Howe,  of  Indianapolis,  county  of  Marion  and  State  of  Indi- 
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ana^  of  the  second  part^  witnesseth  :  That  the  party  of  the 
first  part  agrees  to  furnish  the  said  party  of  the  second  part 
one  Italian  marble  monument^  of  the  following  dimensions : 
—  feet  and  —  inches  high ;  —  feet  and  —  inches  at  the 
base ;  the  job  is  finished  in  the  shop  of  the  party  of  the  first 
part.  Said  Lewis,  Whitehead  &  Co.  agree  to  engrave  on 
said  monument  the  following  inscription,  to  wit:  (to  be 
given  one  week  before  said  monument  is  set  up.)  The  said 
monument  is  to  be  delivered  at  Crown  Hill  cemetery,  county 
of  Marion  and  State  of  Indiana,  in  April  or  May,  1875,  or 
as  soon  thereafter  as  possible,  in  a  good  workman-like  manner, 
for  which  I,  M.  M.  Howe,  of  the  second  part,  agree  to  pay 
to  Lewis,  Whitehead  &  Co.,  of  the  first  part,  the  sum  of  five 
hundred  and  sixty  dollars  ($560),  they  to  take  horse,  har- 
ness and  buggy,  at  three  hundred  dollars  ($300),  and  the 
balance,  two  hundred  and  sixty  dollars  ($260),  on  the  deliv- 
ery and  completion  of  said  work,  1875,  without  any  relief 
whatever  from  valuation  or  appraisement  laws." 

The  party  of  the  second  part,  Mrs.  Howe,  refusing  to  fur- 
nish to  the  appellees  the  inscription  provided  for  in  said  con- 
tract, the  appellees  brought  suit  against  her  in  the  Marion 
Superior  court,  to  recover  the  balance  of  the  contract  price 
for  the  monument,  they  having  received  the  horse,  harness 
and  buggy,  averring  in  their  complaint,  substantially,  that 
they  had  prepared  the  monument  as  agreed  in  said  contract, 
and  had  the  same  ready  for  delivery  at  the  place  designated, 
and  had,  in  all  things,  performed  their  part  of  said  agree- 
ment so  far  as  it  was  in  their  power  so  to  do,  but  that  the 
said  Margaret  M.  Howe  had  failed  and  refused  to  perform 
her  part  of  said  agreement  in  this :  that  she  refused  to  fur- 
nish the  inscription  for  said  monument,  though  frequently  re- 
quested so  to  do,  and  that  she  failed  and  refused  to  pay  the 
balance  due  on  said  monument,  to  wit :  $260,  which  was  due 
and  unpaid. 

To  this  complaint  Margaret  M.  Howe  answered  : 

First.    By  a  general  denial. 
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Second.  That  before  the  commencement  of  the  action  the 
contract  set  up  in  the  complaint  had  been  abandoned  by  the 
mutual  consent  of  both  the  parties  thereto. 

Third.  That  the  contract  in  suit  was  obtained  by  fraud, 
as  follows,  to  wit :  That  at  the  time  of  the  execution  of  the 
contract  she  was  a  widow,  her  husband  a  short  time  prior 
thereto  having  departed  this  life  ;  that  she  was  suffering  from 
sickness,  and  great  mental  trouble  and  sorrow,  and  was  much 
impaired  in  body  and  mind,  which  was  known  to  the  plain- 
tiffs ;  that  she  was  illiterate,  and  had  not  been  in  the  habit 
of  transacting  business  ;  that  she  was  ignorant  of  the  different 
kinds  and  qualities  of  marble  and  gravestones,  and  had  no 
knowledge  of  their  value,  all  of  which  the  plaintiffs  well  knew; 
that  knowing  the  facts,  and  knowing  that  she  was  compelled 
to,  and  did,  rely  upon  their  statements,  they  represented  and 
stated  to  her  that  the  Italian  monument  mentioned  in  said 
contract  was  the  very  best  Italian  marble,  and  that  the  same 
was  of  the  value  of  $600,  which  representations  were  false, 
as  they  well  kfiiew;  that  relying  on  said  representations,  and 
believing  them  to  be  true,  she  was  induced  thereby  to  enter 
into  said  contract  and  pay  $300  thereon  ;  that  said  monu- 
ment was  of  an  inferior  grade  of  Italian  marble,  and  was  of 
little  value,  to  wit :  of  the  value  of  two  hundred  dollars ; 
that  the  plaintiffs  still  have  a  portion  of  said  monument,  but 
that  they  have  long  since  sold  the  base  thereof  to  third  par- 
ties ;  that  said  monument  was  of  no  greater  value  than  $250. 

Fourth.  That  the  plaintiffs,  by  the  terms  of  said  contract, 
were  to  construct  and  build  a  monument  for  the  defendant  of 
certain  material  and  of  certain  dimensions,  not  named  in  said 
contract,  and  were  to  construct  and  place  an  urn  thereon ; 
that  they  have  always  retained  said  monument  in  their  pos- 
session as  their  own,  and  have  sold  the  base  thereof  as  their 
own,  and  have  the  proceeds  thereof  as  their  own,  and  have 
in  no  way  accounted  to  the  defendant  therefor ;  that  if  they 
have  constructed  said  urn  they  have  never  placed  the  same  on 
said  monument ;  that  defendant  never  at  any  time  accepted 
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said  monument  as  a  compliance  with  said  contract,  or  in  any 
other  manner. 

To  these  affirmative  answers  the  appellees  replied  by  a 
genei'al  denial.  A  trial  of  the  cause  resulted  in  a  finding 
and  judgment  against  the  appellees,  in  this  action,  and  in 
favor  of  Margaret  M.  Howe.  Upon  the  termination  of  that 
suit  she  demanded  of  the  appellees  the  horse,  harness  and 
buggy,  mentioned  in  said  contract,  and  the  appellees  refus- 
ing to  deliver  the  same  up  to  her,  she  commenced  this  ac- 
tion in  the  Marion  Superior  Court  to  recover  their  value. 
Pending  the  suit,  Margaret  M.  Howe  died  and  left  the  ap- 
pellants as  her  only  heirs  at  law.  By  supplemental  com- 
plaint they  were  made  parties  plaintiff,  averring  that  no  let- 
ters of  administration  had  been  granted,  and  that  the  estate 
of  the  said  Margaret  M.  Howe  was  not  indebted. 

The  foregoing  facts  are  fully  set  forth  in  a  special  finding 
of  the  court,  and  upon  them  the  court  stated  as  a  conclusion 
of  law  that  the  appellants  are  estopped  from  recovering  in 
this  action,  on  account  of  the  former  adjudication  in  said 
cause,  and  rendered  judgment  in  favor  of  the  appellees  for 
costs.  Upon  appeal  to  the  general  term,  the  judgment  of 
the  special  term  was  affirmed,  and  the  error  assigned  here 
calls  in  question  the  correctness  of  this  ruling. 

The  only  question  which  we  deem  it  necessary  to  decide, 
is  the  question  as  to  whether  Margaret  M.  Howe  and  those 
claiming  under  her  are  estopped  by  the  record  made  in  the 
suit  brought  by  the  appellees  against  her,  on  the  contract  set 
out  above,  from  recovering  from  the  appellees  the  value  of 
the  horse,  harness  and  buggy,  delivered  by  her  in  part  per- 
formance of  the  contract.  Some  other  questions  are  pre- 
sented by  the  record,  but  it  is  perfectly  clear  that  the  con- 
trolling question  in  the  cause  is  the  one  of  estoppel. 

That  a  matter  once  adjudicated  and  finally  determined  by 
a  court  of  competent  jurisdiction  is  considered  at  rest,  is  a 
rule  which  prevails  in  all  civilized  nations,  with  very  few 
Vol.  121.— 8 
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exceptions^  is  not  denied.  Witiiout  such  rule  the  repose  of 
society  would  be  materially  disturbed,  and  communities  and 
courts  would  be  constantly  disturbed  and  harassed  by  re- 
peated contests^  in  court^  over  the  same  subject  of  litigation. 
The  difficulty  always  arises  in  determiiyng  just  what  has 
been  litigated  and  settled  and  in  the  application  of  the  rule, 
and  never  exists  in  ascertaining  what  the  rule  is.  The  diffi- 
culties in  applying  the  rule  are  largely  increased  in  this  State 
by  reason  of  the  fact  that  the  defendant,  under  our  system 
of  practice,  is  permitted  to  plead,  in  separate  paragraphs,  all 
the  defences  he  may  have  whether  legal  or  equitable.  Under 
this  rule  defences  are  often  pleaded  which  seem  to  be  antag- 
onistic to  each  other.  In  such  cases  where  there  is  a  gen- 
eral verdict,  or  a  general  finding  for  the  defendant  followed 
by  a  judgment,  the  eflect  of  such  finding,  verdict  and  judg' 
ment  is  left  in  some  doubt.  What  was  in  issue  must  always 
be  determined  by  the  pleadings.  Sharkey  v.  EvanSy  46  Ind. 
472.  Everything  which  might  have  been  adjudged  under 
the  issues  in  a  cause  will  be  presumed  to  have  been  adjudi- 
cated. Griffin  V.  Wallace,  66  Ind.  410;  Bottorff  v.  Wise,  53 
Ind.  32 ;  Goble  v.  Dillon^  86  Ind.  327. 

If  a  cause  of  action  was  involved  in  a  former  action,  either 
as  a  set-ofiT,  counter-claim  or  defence,  it  is  barred  by  the  judg- 
ment.    Goble  V.  Dillon^  supra;   Gh^een  v.  Glynn.  71  Ind.  336. 

A  party  is  not  bound,  when  sued,  to  plead  a  set-off  or 
counter-claim,  but  if  the  issues  are  so  formed  as  that  a  coun- 
ter-claim is,  in  fact,  litigated,  the  defendant  will  not  be  per- 
mitted afterward  to  sue  and  recover  on  the  same.  Such 
questions  as  are  within  the  issues,  or  such  as  are  necessary 
to  a  complete  determination  of  the  point  presented  by  the 
complaint,  or  such  as  are  necessary  to  a  full  adjustment  of 
conflicting  interests  in  the  property  which  is  the  subject  of 
controversy,  are  settled  by  the  judgment.  Vlrich  v.  Drischelly 
88  Ind.  354. 

In  the  case  of  appellees  here,  against  Margaret  M.  Howe, 
the  third   paragraph  of  the  answer  was  drawn   upon  the 
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theory  that  the  moDument  was  worth  less  than  the  contract 
price,  and  that  by  reason  of  the  fraud  perpetrated  upon  her 
by  the  appellees,  she  was  not  bound  to  pay  them  more  than 
its  actual  value;  and  that  the  horse,  harness  and  buggy 
which  she  had  already  paid  them  was  not  only  equal  in  value 
but  exceeded  the  amount  due  them.  We  must  presume  that 
this  question  was  fully  litigated  in  that  action.  If  her  heirs 
are  now  permitted  to  recover  the  value  of  such  horse,  harness 
and  buggy,  it  would  be  to  permit  them  to  receive  the  benefit 
of  such  value  twice,  once  to  defeat  an  action  brought  by  the 
appellees,  and  again  as  a  cause  of  action. 

If  the  third  paragraph  of  the  answer  was  the  only  one 
pleaded  the  case  would  be  free  from  difficulty,  but  in  addi- 
tion to  that  answer,  Mrs.  Howe  also  pleaded  that  the  con- 
tract for  the  monument  had,  by  the  mutual  consent  of  the 
parties,  been  abandoned.     It  is  claimed  by  the  appellants 
that  as  this  issue  was  also  found  in  her  favor,  by  the  gen- 
eral verdict,  the  appellees  are  estopped  from  denying  that 
the  contract  had  been  abandoned,  and  that,  therefore,  they 
are  entitled  to  recover  back  what  had  been  paid  under  such 
contract.    If  this  had  been  the  only  answer  filed  in  the  cause 
we  think  the  appellants  would  be  right  in  their  contention ; 
but  as  we  have  seen,  the  third  paragraph  of  the  answer  treats 
the  contract  as  still  binding  on  the  parties  to  it,  and  we  are 
of  the  opinion  that  under  such  circumstances  the  appellants' 
position  can  not  be  maintained.     Suppose  that  in  addition 
to  pleading  an  abandonment  of  the  contract  Mrs.  Howe  had 
pleaded  in  another  paragraph  that  she  had  been  induced  to 
enter  into  the  contract  by  the  fraudulent  representations  of 
the  appellees,  and  that  upon  a  controversy  arising  out  of 
such  fi^audulent  representations  they  had  compromised  their 
dispute  and  that  the  appellees  agreed  to  and  did  accept  said 
horse,  harness  and  buggy  in  full  satisfaction  of  their  claim 
against  her  for  said  monument ;  after  a  general  verdict  in 
her  favor,  under  such  a  plea,  can  it  be  successfully  contended 
that  she  could  recover  from  them,  in  a  separate  suit,  the 
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value  of  such  horse,  buggy  and  harness?  We  think  she 
would  be  estopped  from  doing  so,  for  if  she  could  there 
would  be  nothing  settled  by  the  former  suit. 

We  think  that  by  reason  of  the  matters  alleged  and  settled 
in  the  third  paragraph  of  the  answer  of  Mrs.  Howe,  in  the 
suit  against  her  by  the  appellees  in  the  Marion  Superior 
Court,  she  was  estopped  from  claiming  from  them  the  value 
of  the  horse,  harness,  and  buggy,  named  in  the  contract  io 
suit,  and,  as  the  appellants  in  this  case  represent  her,  they 
are  likewise  estopped. 

The  court  did  not,  in  our  opinion,  err  in  its  conclusion  of 
law  upon  the  facts  found. 

Judgment  affirmed. 

Filed  Nov.  19, 1889. 


No.  14,838. 

The  State,  ex  rel.  Board  of  Commissioners  of  De- 
catur County,  v.  Moore,  Auditor. 

Change  of  Venue. — Civil  Cause. — Costs. — Liability  of  County  in  Whirh 
Cause  Originaied. — The  county  from  which  the  venue  of  a  civil  cause  has 
been  changed  is  liable  to  reimburse  the  county  to  which  the  change  has 
been  taken  for  the  expense  incurred  in  the  trial  of  the  cause.  Act  of 
March  10th,  1873.     (Acts  of  1873,  p.  221.) 

Same.— ilcf  of  March  10th,  lS7S.—Not  Repealed  by  Section  1^91,  R.  S.  ISSl.-^ 
The  act  of  March  10th,  1873,  does  not  pertain  to  the  subject  of  pleading 
and  practice  so  as  to  be  within  the  language  of  section  1291,  R.  S.  1881, 
repealing  all  previous  enactments  relating  to  the  subject  of  pleading 
and  practice. 

Same.— &di(ww  1778  and  1779,  R,  S.  1881,— Ad  of  Moa^  lOlh,  1873.-11010 
Affected  by. — The  subject-matter  of  the  act  of  March  10th,  1873,  so  far 
as  it  relates  to  civil  causes,  is  not  covered  by  sections  1778  and  1779,  K 
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S.  1881,  in  the  code  of  criminal  procedure,  and  the  act  is,  in  that  re- 
spect, unaffected  hj  the  above  sections. 

From  the  Dearborn  Circuit  Court. 

J.  D.  MtUer  and  F.  E.  Gaviriy  for  appellant. 

JSl  D.  Mo  Mullen  and  W.  R.  Johnston,  for  appellee. 

Mitchell,  J. — The  board  of  commissioners  of  Decatur 
county  applied  to  the  Dearborn  Circuit  Court  for  a  writ  of 
mandate  against  Edward  D.  Moore^  auditor  of  Dearborn 
county,  praying  that  he  be  commanded  to  issue  his  warrant 
upon  the  treasurer  of  the  latter  county  for  the  alleged  amount 
of  the  expenses  incurred  and  paid  by  the  county  first  named 
in  the  trial  of  certain  civil  causes,  the  venue  of  which  had 
been  changed  from  Dearborn  to  Decatur  county. 

The  sole  question  involved  in  this  appeal  is  whether  or 
not  the  county  from  which  the  venue  of  a  civil  cause  has 
been  changed  is  liable  to  reimburse  the  county  to  which  the 
change  has  been  taken  for  the  expenses  incurred  in  the  trial 
of  the  cause.  By  an  act  approved  March  10th,  1873,  it  was 
provided,  in  effect,  that  in  all  cases,  civil  or  criminal,  in 
which  a  change  of  venue  should  be  taken  from  one  county  to 
another, the  county  from  which  the  venue  had  been  changed 
should  be  liable  for  all  the  expenses  of  the  trial.  As  applied 
to  criminal  trials  this  act  was  superseded  by  sections  1778 
and  1779,  R.  S.  1881,  and  so  much  of  it  as  was  supposed 
to  have  been  continued  in  force  was  designated  as  section 
414,  R.  S.  1881,  by  those  charged  with  the  compilation  of 
the  statutes.  State,  ex  reL,  v.  Miller,  107  Ind.  39.  In  sup- 
port of  the  ruling  below  it  is  argued  that  the  act  of  1873,  so 
far  as  it  relates  to  civil  proceedings,  was  repealed  by  section 
1291,  R.  S.  1881,  which,  so  far  as  applicable  here,  reads  as 
follows  :  "  All  enactments  of  the  General  Assembly  on  the 
subject  of  the  competency  of  witnesses  to  testify,  and  all  such 
enactments  on  the  sabject  of  pleading  and  practice,  so  far  as 
they  relate  to  circuit  and  superior  courts,  except  as  to 
pleadings  in  cases  from  inferior  courts,  are  hereby  repealed.^' 
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The  effect  of  this  section  was  to  repeal  all  previous  enact- 
ments relating  to  the  competency  of  witnesses,  and  all  such 
as  pertained  to  the  subject  of  pleading  and  practice.  The 
act  of  March  10th,  1873,  does  not  pertain  to  either  of  these 
subjects,  and  was,  therefore,  not  affected  by  section  1291, 
which  repealed  all  previous  enactments  on  the  subject  of 
pleading  and  practice. 

The  phrase  ^'  pleading  and  practice ''  must  be  deemed  to 
have  been  employed  according  to  its  appropriate  meaning 
and  technical  import.  It  must,  therefore,  be  applied  to  those 
enactments  which  relate  to  the  pleadings,  or  written  state- 
ments made  by  the  parties  alternatively  until  an  issue  is 
joined,  and  to  those  which  regulate  the  formal  steps  in  the 
conduct  of  an  action,  or  judicial  proceeding,  from  its  incep- 
tion until  the  judgment  becomes  effectual,  and  is  satisfied. 

It  is  true,  the  act  of  1873,  so  far  as  it  remains  in  force,  has 
been,  for  the  sake  of  convenience,  very  properly  incorporated 
into  the  code  of  civil  procedure.  But  the  code  embraces 
other  subjects  besides  those  which  relate  strictly  to  pleading 
and  practice,  or  modes  of  procedure  during  the  progress  of 
an  action. 

The  subject-matter  of  the  section  in  question  has,  of  course, 
no  relevancy  to  those  alternative  written  statements  of  the 
parties  which  are  denominated  pleadings,  nor  does  it -relate 
to  those  formal  steps,  beginning  with  the  inception  of  a  ju- 
dicial proceeding,  and  ending  with  the  satisfaction  of  a  judg- 
ment, which  comprise  what  is  properly  called  practice.  It 
has  no  relation  to  the  form  or  manner  of  conducting  and  car- 
rying on  or  defending  suits  through  their  various  stages,  but 
defines  the  liability  of  one  county  to  another,  under  certain 
contingencies.  It  creates  a  liability,  or  gives  a  right  of  ac- 
tion rather,  and  does  not  prescribe  a  form  of  pleading  or 
mode  of  practice. 

The  act  of  1873  can  not,  therefore,  be  regarded  as  per- 
taining to  the  subject  of  pleading  and  practice  so  as  to  be 
within  the  language  of  section  1291,  and  it  is  an  established 
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rale  that  courts  do  not  favor  repeals  by  implication.  Robin- 
son  V.  Bippejfy  111  Ind.  112. 

The  subject-matter  of  the  act  of  1873,  so  far  as  it  relates  to 
civil  causes,  is  not  covered  by  sections  1778  and  1779,  in  the 
code  of  criminal  procedure,  and  the  act  is,  in  that  respect, 
unaffected  by  the  above  sections. 

What  was  said  incidentally  in  State,  ex  reL,  v.  Miller ,  supra, 
upon  the  subject  of  the  repeal  of  the  act  in  question^was  not  in- 
tended as  an  expression  of  opinion  one  way  or  the  other,  upon 
the  subject. 

The  probable  policy  of  the  Legislature  furnishes  no  ground 
to  suppose  that  the  act  was  repealed  by  section  1291,  as  no 
reason  can  be  suggested  for  requiring  a  county  from  which  a 
change  of  venue  had  been  taken  in  a  criminal  case  to  reimburse 
the  one  in  which  the  trial  was  had,  which  would  not  apply 
with  equal  force  in  a  civil  cause.  The  conclusion  follows, 
that  the  court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed,  with  costs. 

Filed  Nov.  19, 1889. 


No.  13,823. 

Ledbetteb  et  al.  v.  Davis  et  al. 

PUSADIKO. — WriUen  InttrvmenU — FUtJig  of  Oopy. — Where  a  complaint  al- 
leges the  execution  of  a  written  lease,  the  filing  of  a  copy  properly  des- 
ignated, which  copy  is  set  forth  in  the  record,  is  sufficient. 

Same. — EzkibiL — Separate  Baragrapha  of  Complaint, — Where  a  written  instru- 
ment is  filed  as  an  exhihit  to  one  paragraph  of  a  complaint,  and  appro^ 
priately  designated,  it  need  not  he  set  out  with  each  paragraph,  for  one 
exhihit  is  sufficient  for  all  the  paragraphs  of  a  pleading. 

Fbaxtd. — False  SuUements  as  to  Quantity  of  Land. — Relianee  Upon, — Where 
false  statements  as  to  the  quantity  of  land  are  made  for  a  fraudu- 
lent purpose,  the  plaintifi*  who  relies  upon  them  will  not  be  denied  a  re- 
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coyery  because  he  acted  upon  the  represeotations  without  measuring  the 
land. 

From  the  Grant  Circuit  Court. 

(t.  W.  Harvey j  H.  J.  Pavlus  and  8.  Moore^  for  appellants. 
J.  L.  Ouster,  for  appellees. 

Elliott,  C.  J. — The  appellants  insist  that  a  written  lease 
is  the  foundation  of  the  complaint,  and  that  as  it  is  not  in- 
corporated in  the  pleading  or  filed  as  an  exhibit,  the  com- 
plaint is  bad.  The  appellants  are  in  error  in  asserting  that 
the  instrument  is  not  filed  and  referred  to  in  the  pleading. 
It  is  averred  that  a  written  lease  was  executed,  that  a  copy 
of  it  is  filed  marked  exhibit  ^^ A,"  and  a  copy  thus  designated 
is  set  forth  in  the  record.  This  is  sufficient.  Straughan  v. 
Fairchild,  80  Ind.  598 ;  Whitworth  v.  Malcomb,  82  Ind.  454  ; 
Northweatemy  etc.,  Co.  v.  Hazelett,  105  Ind.  212. 

Where  a  written  instrument  is  filed  as  an  exhibit  to  one 
paragraph  of  a  complaint,  and  appropriately  designated,  it 
need  not  be  set  out  with  each  paragraph,  for  one  exhibit  is 
sufficient  for  all  the  paragraphs  of  a  pleading.  State,  ex  rel., 
V.  Brown,  80  Ind.  425 ;  Scotten  v.  Randolph,  96  Ind.  581 ; 
Hochstedler  v.  Hochstedler,  108  Ind.  506. 

It  is  argued  that  the  appellees  can  not  recover  damages 
caused  by  their  reliance  upon  the  untruthful  statements  of 
the  appellants,  for  the  reason  that  by  measurement  they  could 
have  ascertained  the  truth.  There  is  no  merit  in  this  con- 
tention. Where  false  statements  as  to  the  quantity  of  land 
are  made  for  a  fraudulent  purpose,  the  plaintiff  who  relies 
upon  them  will  not  be  denied  a  recovery  because  he  acted 
upon  the  representations  without  measuring  the  land.  West 
V.  Wright,  98  Ind.  335 ;  Dodge  v.  Pope,  93  Ind.  480 ;  Jones 
V.  Haihaway,  77  Ind.  14 ;  Campbell  v.  Frankem,  65  Ind.  591. 

The  evidence  is  not  in  the  record  and  we  can  not  consider 
the  question  whether  the  damages  were  excessive. 

Judgment  affirmed. 

Filed  Nov.  20, 1889. 
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No.  13,936. 

* 

The  Home  Insurance  Company  op  New  York  v. 

McRlCHARPS. 

Contract. — Insurance  loUey. — Compromise  of  Disputed  Liability. — Fraudu- 
ient  Bepreseniations. — Rescission. — Irutruction. — In  an  action  on  an  insor- 
ance  policy,  a  compromise  arising  out  of  an  alleged  breach  of  warranties 
by  the  plaintiff  having  been  previously  agreed  upon  and  carried  oat, 
an  instruction  to  the  jury  that,  if  the  plaintiff  had  been  misled  or  in- 
duced to  enter  into  the  compromise  by  the  fraudulent  representations 
of  the  defendant  or  its  agents,  she  could  ignore  the  compromise  and 
sue  on  the  policy,  is  erroneous. 

Same. — Fnxud. — Compromise. — How  Rescinded. — In  such  case  the  plaintiff 
by  restoring,  or  offering  to  restore,  the  consideration,  can  rescind  the 
contract  of  compromise,  but  if,  not  having  been  misled,  the  plaintiff  has 
settled  with  full  knowledge  of  all  the  facts,  there  being  an  honest  dis- 
pute as  to  the  liability  of  the  company,  based  upon  reasonable  grounds, 
the  contract  of  settlement  is  binding,  and  can  not  as  of  right  be  even 
rescinded. 

From  the  Washington  Circuit  Court. 

B.  Harrison,  W.  H.  H.  Miller  and  J.  B,  Elam^  for  ap- 
pellant. 
/.  A.  Zaring  and  iL  B.  Hottel,  for  appellee. 

Olds,  J. — This  is  an  action  upon  an  insurance  policy  given 
for  $1,000.  The  complaint  is  in  the  usual  form,  and  no  ques- 
tion is  presented  as  to  its  validity.  The  defendant  answered 
in  three  paragraphs,  the  first  a  denial.  The  second  sets  up 
breach  of  warranty.  The  third  pleaded  that  the  plaintiff 
had  warranted  in  her  application  that  she  was  the  sole  owner 
of  the  property,  and  that  it  was  free  from  encumbrances, 
and  alleged  that  there  was  a  breach  of  such  warranties, 
and  that  after  the  property  was  destroyed  by  fire  the  lia- 
bility of  the  defendant  was  disputed,  and  that  a  compromise 
had  been  agreed  upon  between  the  plaintiff  and  defendant 
and  a  settlement  agreed  upon  by  which  the  defendant  was 
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to  pay  the  plaintiff  $500  in  full  satisfaction  of  said  policy, 
and  the  defendant  had  paid  said  sum  and  the  plaintiff  had 
accepted  the  same  and  receipted  the  company  in  full  and 
surrendered  the  policy.  The  plaintiff  replied  to  the  answer 
bv  denial. 

It  clearly  appears  from  the  evidence  that  such  settlement 
was  had  and  the  money  paid  by  defendant  and  accepted  by 
the  plaintiff  in  full  of  the  amount  due.  The  court  charged 
the  jury,  on  this  issue,  in  the  tenth  instruction,  as  follows: 

^^  10th.  It  is  for  you  to  determine  the  issue  from  all  the 
evidence  in  the  case.  The  burden  of  proof  is  upon  the  de- 
fendant, and  before  it  can  sustain  the  issue  it  must  prove  the 
allegations  of  this  paragraph  of  the  answer  by  a  fair  pre- 
ponderance of  the  evidence.  The  receipt  given  may  be  ex- 
plained by  parol  evidence,  and  all  the  facts  going  to  estab- 
lish or  tending  to  prove  the  compromise  or  settlement  can 
be  shown  by  parol  testimony,  notwithstanding  the  receipt 
executed  by  the  plaintiff.  You  should  determine  the  issue 
from  all  the  facts,  circumstances  and  evidence  in  the  case, 
and  if  you  find  that  settlement  or  compromise  was  full  and 
fair  in  all  its  parts,  was  made  in  good  faith,  and  was  entered 
into  by  plaintiff  with  a  full  knowledge  of  the  facts,  and  she 
was  not  deceived  or  misled  thereto  by  any  act  or  representa- 
tion of  defendant's  agents,  then  you  should  find  upon  this 
issue  for  defendant.  But  if  the  settlement  was  made  not 
in  good  faith,  or  was  obtained  by  the  misrepresentations  of 
the  defendant's  agent,  and  it  is  shown  by  the  evidence  that 
the  plaintiff  was  led  into  such  settlement  by  the  deceit,  fraud 
or  misrepresentation  of  defendant's  agent,  then  you  should 
find  on  the  issue  for  the  plaintiff." 

This  instruction  is  clearly  erroneous.  There  appears  to 
have  been  an  honest  dispute  as  to  the  liability  of  the  defend- 
ant to  pay  the  claim.  The  application  warrants  the  property 
free  from  encumbrances,  and  that  she  is  the  sole  owner 
thereof,  and  these  facts  are  in  good  faith  disputefd  and  a 
compromise  is  entered  into  by  which  $500  is  paid  in  satis- 
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&ction  of  the  policy.  The  instruction  is  clearly  antagonis- 
tic to  the  doctrine  held  in  the  case  of  Home  Ins.  Co.  v. 
Howard^  111  Ind.  544.  In  that  case  it  is  said :  '^  One  who 
has  been  led  into  a  contract  upon  which  he  has  received 
something  of  value  can  not  ignore  the  contract,  however 
induced,  and  proceed  in  a  court  of  law  as  if  the  relations  of 
the  parties  were  wholly  unaffected  thereby.  He  can  not, 
while  retaining  its  benefits,  and  thus  affirming  the  contract, 
treat  it  as  though  it  did  not  exist.'' 

The  instruction  is  to  the  effect  that  if  the  plaintiff  had 
entered  into  the  compromise  in  good  faith,  with  full  knowl- 
edge of  all  the  facts,  and  had  not  been  in  any  way  misled  or 
deceived  by  the  defendant  or  its  agents,  she  could  not  ignore 
the  contract  and  sue  on  the  policy ;  but  if  she  had  been  misled 
or  induced  to  enter  into  the  compromise  by  the  fraudu- 
lent representations  of  the  defendant  or  its  agents,  then  she 
could  ignore  the  contract  of  compromise  and  sue  on  the 
policy.  If  the  compromise  was  procured  by  fraud  on  the 
part  of  the  defendant,  she  could  rescind  the  contract  of  set- 
tlement by  restoring,  or  offering  to  restore,  what  she  had  re- 
ceived as  a  consideration,  but  if  she  had  not  been  misled  and 
deceived,  and  settled  with  full  knowledge  of  all  the  facts, 
and  there  was  an  honest  dispute  as  to  the  liability  of  the 
company,  based  upon  reasonable  grounds,  then  she  would  be 
bound  by  the  contract  of  settlement  and  could  not,  as  of 
right,  even  rescind  it.  For  this  error  the  judgment  must 
be  reversed. 

Judgment  reversed,  at  costs  of  appellee. 

FUed  Nov.  21, 1889. 
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No.  13,959. 

Taylor  v.  The  Evansville  and  Terre  Haute  RAiii- 

ROAD   C0M1>ANY. 

121  1941  Master  ahd  Sbbvant. — Injuries, — Fellow-ServanL —  Who  is  not. — Where  a 
*^  ^^1  servant  was  commanded  to  do  a  specific  thing  by  one  who,  acting  for 
131   534  the  master,  was  in  charge  of  the  shop  where  the  servant  was  employed — 

i^  348'  men,  machinery  and  work  being  under  his  control — and  the  servant  was 
133  237,  injured  through  the  negligence  of  the  master's  representative,  he  was 
}S  }Jg  not  injured  by  the  act  of  a  fellow-servant,  and  the  master  is  liable. 
121  124  Same. — Master's  BepreseTUattve. —  What  ConstUtUts, — One  who  commands  ao 
]^  *[^  act  to  be  done,  and  who  possesses  the  authority  to  command  and  enforce 
obedience  from  all  servants  employed  in  a  distinct  department,  by 
virtue  of  the  power  delegated  to  him  by  the  master,  is  not  a  fellow- 
servant,  for,  in  the  absence  of  the  master,  the  command,  if  entitled  to 

obedience,  must  be  that  of  the  master,  conveyed  through  the  medium 

}«   WJI         of  the  agent 

J21    1241     Same. — Assumption  of  Risks. — An  employee  assumes  all  the  Ti&ks  incident 

1<^  i]}\  to  the  service  he  enters,  but  he  does  not  assume  a  risk  created  by  the 
1(J4    6121  ,  "^ 

el64  516{        negligent  act  of  the  master's  representative  in  making  unsafe  work  which 
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121    124        he  specifically  orders  the  employee  to  perform. 

165  683  Qj^^j^,—Co.Workmen,^Employee^s  Knowledge  of. ^Effect  as  to  Risks.— li  the 
injured  employee  had  entered  the  service  knowing  that  the  master  me- 
chanic was  to  work  with  him,  then  he  would  be  held  to  have  assumed 
the  risk  aiising  from  his  negligence,  while  working  or  acting  merely  in 
the  capacity  of  a  fellow-servant.  The  facts  as  presented,  however,  do 
not  warrant  such  an  assumption. 

From  the  Vanderburgh  Superior  Court. 

/.  Brownlee  and  W.  H.  Oudgel,  for  appellant. 
J.  E.  Iglehart  and  E.  Taylor,  for  appellee. 

Elliott,  C.  J. — The  appellant  was  a  machinist,  in  the  ser- 
vice of  the  appellee,  engaged  in  work  at  its  shop  in  the  city 
of  Evansville,  under  the  control  of  its  master  mechanic,  John 
Torrence.  The  master  mechanic  had  the  entire  control  of 
the  shop,  of  all  the  employees  therein,  and  of  all  work  ;  he 
had  full  authority  to  employ  and  discharge  the  machinists 
and  workmen,  and'  he  had  authority  to  select  and  to  change 
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machinery.  On  the  21st  day  of  April,  1884,  the  appellee 
desired  to  inspect  the  head  of  the  equalizer  on  one  of  its  lo- 
comotives for  the  purpose  of  ascertaining  whether  the  key 
could  be  changed,  and  its  master  mechanic  ordered  the  ap- 
pellant to  disconnect  the  equalizer  and  remove  it  from  its 
place  in  order  to  enable  the  master  mechanic  to  examine  it. 
While  the  appellant  was  engaged  in  the  work  of  removing 
the  key  of  the  equalizer,  under  the  master  mechanic's  direc- 
tion, the  equalizer  was  negligently  pulled  out  of  its  place  by 
the  master  mechanic  and  it  fell  upon  the  appellant  and  very 
severely  injured  him.  The  equalizer  was  a  piece  of  iron 
weighing  two  hundred  pounds,  and  it  was  caused  to  fall  upon 
the  appellant  by  the  negligence  of  the  master  mechanic,  and 
without  any  fault  on  the  appellant's  part. 

It  is  established  law  in  this  jurisdiction  that  the  common 
master  is  not  responsible  to  an  employee  for  an  injury  caused 
by  the  negligence  of  a  co-employee.  From  this  rule,  so  long 
settled,  we  can  not  depart.  Indiana,  etc,,  R.  W,  Co.  v.  Dailey, 
110  Ind.  75 ;  Gapper  v.  Loui»mlle,  etc.,  R.  W.  Co,,  103  Ind. 
305 ;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181 ;  Bogard  v. 
Louisville,  etc.,  R.  W.  Co.,  100  Ind.  491 ;  AUas  Engine 
Wm^ks  V.Randall,  100  Ind.  293. 

It  is  also  settled  that  the  fact  that  the  one  employee  is 
the  superior  of  the  other  makes  no  diflFerence,  for  the  ques- 
tion is  not  one  of  rank ;  the  question  is,  were  they  fellow- 
servants  ?  If  they  were,  there  can  be  no  recovery  against 
the  master  for  injuries  caused  by  the  negligence  of  the  co- 
employee.  Drinkoul  v.  Eagle  Machine  Works,  90  Ind.  423  ; 
Brazil,  etc.,  Co.  v.  Gain,  98  Ind.  282  ;  Indiana  Car  Co.  v. 
Parker,  supra ;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Adams,  105 
Ind.  151 ;  McCosker  v.  Long  Island,  etc.,  R.  R.  Co.,  84  N. 
Y.  77  ;  Crispin  v.  BabMU,  81  N.  Y.  516 ;  Moore  v.  Wabash, 
etc.,  R.  R.  Co.,  21  Am.  &  Eng.  R.  R.  Cases,  509. 

If  Torrence  was  acting  in  the  capacity  of  a  co-employee  at 
the  time  his  negligence  caused  the  appellant's  injury,  the  ac- 
tion can  not  be  maintained,  althon^^h  he  was  the  appellant's 
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superior,  and  had  the  right  to  retain  or  discharge  him.  An 
agent  of  high  rank  may  be,  at  the  time  an  act  is  done,  a  fel- 
low-servant of  an  employee  occupying  a  subordinate  posi- 
tion. Hu88ey  V.  Coger,  112  N.  Y.  614  ( 8  Am.  St.  Rep. 
787).  If,  for  instance,  the  general  superintendent  should 
take  hold  of  one  end  of  an  iron  rail  to  assist  an  employee  of 
the  company  in  loading  it  on  the  car  he  would  be,  as  to  that 
single  act,  a  fellow-employee,  although  as  to  other  acts  he 
might  be  the  representative  of  the  master. 

Where,  however,  the  agent  whose  negligence  caused  the 
injury  is  at  the  time  in  the  master's  place,  then  he  is  not  a 
co-employee,  but  a  representative  of  the  employer.  His 
breach  of  duty  is  then  the  employer's  wrong,  for  in  such  cases 
the  act  of  the  representative  is  the  act  of  the  principal.  By 
whatever  name  the  position  which  the  agent  occupies  may 
be  called,  he  is  the  representative  of  the  master  if  his  duties 
are  those  of  the  master ;  but,  if  his  duties  are  not  those  of  the 
master,  then  he  is  no  more  than  a  fellow-employee  with  those 
engaged  in  the  common  service,  no  matter  what'  may  be  his 
nominal  rank.  Indiana  Gar  Co.  v.  Parker ytrnpra;  Pennsylva- 
nia  Go.  v.  WhitGomby  111  Ind.  212  ;  Krueger  v.  LouisvUley  etc., 
iJ.  W.Go.y  111  Ind.  51 ;  IndianapoliBy etc.,  R.  W,Go.  v.  WatsoUy 
114  Ind.  20  (5  Am.  St.  Rep.  578) ;  Louisvilley  etc.,  R.  W.  Go.  v. 
Sandfordy  117  Ind.  265;  Gincinnaii,  etc.yR,  W.Go.v.Langy  118 
Ind.  579 ;  Franklin  v.  Winonay  etCy  R.  R.  Co.,  37  Minn. 
409  (5  Am.  St.  Rep.  856)  ;  Anderson  v.  Bennett,  16  Oregon 
515  (8  Am.  St.  Rep.  311) ;  Atchison,  etc.,  R,  R.  Go.  v.  McKeey 
37  Kan.  592 ;  Gunter  v.  Graniteville,  etc.y  Go.,  18  S.  C.  262 
(44  Am.  Rep.  573). 

Our  judgment  is  that,  at  the  time  the  appellant  was  in- 
jured, Torrence,  the  master  mechanic,  was  performing  the 
master's  duty,  and  not  merely  the  duty  of  a  fellow-servant. 
He  was  in  control  of  the  shop  where  the  appellant  was  work- 
ing ;  he  was  the  only  representative  of  the  master  at  that 
place,  men,  machinery  and  work  were  under  his  control.  He 
gave  the  orders  which  it  was  the  duty  of  those  under  him  to 
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obey,  and  he  alone  coald  give  orders  as  the  master's  repre- 
sentative. He  gave  the  specific  order  under  which  the  ap- 
pellant acted.  He  did  not  join  the  appellant  as  a  fellow- 
servant  in  doing  the  work,  but  he  commanded  it  to  be  done. 
He  was  in  the  position  of  one  exercising  authority,  and  not 
in  that  of  one  engaged  in  common  with  another  in  the  same 
line  of  service. 

The  obligation  to  make  safe  the  working-place  and  the 
materials  with  which  the  work  is  done,  rests  on  the  master 
and  he  can  not  escape  it  by  delegating  his  authority  to  an 
agent.  It  is  also  the  master's  duty  to  do  no  negligent  act 
that  will  augment  the  dangers  of  the  /service.  In  this  in- 
stance Torrence  was  doing  what  the  master  usually  and 
properly  does  when  present  in  person,  for  he  was  command- 
ing and  directing  the  execution  of  what  he  had  commanded. 
By  his  own  act  he  made  it  unsafe  to  do  what  he  had  com- 
manded should  be  done.  Acts  of  the  master  were,  therefore, 
done  by  one  having  authority  to  perform  them,  and  the 
breach  of  duty  was  that  of  one  who  stood  in  the  master's 
place.  It  is  not  easy  to  conceive  how  it  can  be  justly  as- 
serted that  one  who  commands  an  act  to  be  done,  and  who 
possesses  the  authority  to  command  and  enforce  obedience 
from  all  servants  employed  in  a  distinct  department  by  vir- 
tue of  the  power  delegated  to  him  by  the  master,  is  no  more 
than  a  fellow-servant,  for,  in  the  absence  of  the  master,  the 
command,  if  entitled  to  obedience,  must  be  that  of  the  mas- 
ter conveyed  through  the  medium  of  an  agent.  Nor  can  it 
be  held  without  infringing  the  principles  of  natural  justice, 
that  if  he  who  is  authorized  to  give  the  command  makes  its 
execution  unsafe,  the  employee,  whose  duty  it  is  to  obey,  has 
no  remedy  for  an  injury  received  while  doing  what  he  was 
commanded  to  do.  Nor  do  the  better  reasoned  authorities 
justify  such  a  conclusion.  The  decisions  are  conflicting,  it 
is  true,  but  the  decided  weight  of  authority  is,  that  where 
the  act  is  such  as  the  master  should  perform,  he  is  liable  no 
matter  by  whom  the  duty  is  performpd.     "As  to  such  acts," 
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said  the  court  in  Flike  v.  Boston^  etc.,  R.  R.  Co.,  53  N.  Y.  649, 
553,  '^  the  agent  occupies  the  place  of  the  corporation,  and  the 
latter  should  be  deemed  present,  and  consequently  liable 
for  the  manner  in  which  they  are  performed."  In  this  in- 
stance, Torrence  was  not  a  fellow-servant  while  engaged  in 
commanding  work  to  be  done  and  directing  the  execution  of 
the  command,  although  if  it  had  appeared  that  he  was  en- 
gaged with  the  appellant  in  doing  the  work,  within  the  line 
of  the  latter's  service,  it  might,  perhaps,  be  otherwise.  '^  The 
true  test,"  said  the  court  in  Gunter  v.  Graniteville,  etc.f  Co,, 
supra,  "  is  whether  the  person  in  question  is  employed  to  do 
any  of  the  duties  of  the  master;  if  so,  he  then  can  not  be  re- 
garded as  a  fellow-servant,  or  co-Jaborer  with  the  opera- 
tives, but  is  the  representative  of  the  master,  and  any  neg- 
ligence on  his  part  in  the  performance  of  the  duty  of 
the  master  thus  delegated  must  be  regarded  as  the  negli- 
gence of  the  master."  The  rule  thus  stated  goes  further 
than  we  are  required  to  do  in  this  instance,  for  we  need  go 
no  further  than  to  hold  that  while  engaged  in  ordering  the 
work  to  be  done,  and  in  supervising  its  performance,  the 
master  mechanic  represented  his  principal ;  if,  however,  it 
had  appeared  that  the  master  mechanic  was  not  the  person 
in  charge  of  the  men  and  the  shop  and  its  equipments,  but 
was,  although  a  superior  agent,  engaged  in  doing  the  same 
general  work  as  that  for  whicli  the  appellant  was  employed, 
it  would  be  different.  As  the  facts  appear  in  the  record  the 
master  had  invested  the  master  mechanic  with  full  authority 
over  the  appellant  and  all  others  employed  in  the  shop  un- 
der his  control,  thus  bringing  the  case  within  the  de- 
cision in  the  case  of  Atlas  Engine  Works  v.  Randall,  supra, 
where  it  was  said  :  "  If  the  agent  or  servant  to  whom  the 
power  to  command  is  given  exercises  that  power,  and  fails 
to  discharge  the  obligation,  to  the  hurt  of  the  servant  who 
is  without  fault,  the  failure  is  that  of  the  master,  and  he 
must  respond.*'  In  the  case  now  at  our  bar,  the  agent  who 
had  the  power  to  command,  and  who  exercised  it,  himself 
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violated  the  duty  which  rested  upon  him  as  the  representa- 
tive of  his  principal,  and  by  his  own  act  of  negligence 
brought  injury  upon  the  employee  engaged  in  doing  the 
work  he  was  ordered  to  do.  Although  the  case  of  Hawkins 
V.  Johnson,  105  Ind.  29,  belongs  to  a  somewhat  different 
class  from  the  one  to  which  this  case  belongs,  still  what  is 
there  said  as  to  the  right  of  an  employee  to  obey  the  direc- 
tions of  a  superior  is  applicable  here,  and  strongly  tends  to 
support  our  conclusion.  What  we  have  said  of  Hawkins  v. 
Johnson,  supra,  applies  also  to  the  case  of  Rogers  v.  Overton, 
87  Ind.  410.  Many  of  the  cases  go  much  further  than  we 
do  here,  for  they  assert  that  an  employee  is  justified  in  obey- 
ing the  orders  of  one  who  has  a  right  to  command,  unless 
the  danger  of  obedience  is  so  apparent  that  a  reasonably  pru- 
dent man  would  not  assume  the  risk.  Stephens  v.  Hannibal, 
etc.,  R.  R.  Co.,  96  Mo.  207 ;  Huhn  v.  Missouri  Fac.  R.  W.  Co., 
92  Mo.  440 ;  Keegan  v.  Kavanaugh,  62  Mo.  230.  Whether 
these  decisions  go  beyond  the  true  line  or  not  we  neither  in- 
quire nor  decide,  but  we  do  affirm  that  the  reasoning,  in  so 
far  as  it  covers  and  is  limited  to  a  case  such  as  this,  is  unan- 
swerable, for  here  the  master  mechanic  had  the  right  to  com- 
mand, and  he  was  the  only  person  in  the  shop  who  could 
rightfully  command  the  employees  serving  under  him. 

The  duty  of  the  master  mechanic,  as  it  appears  from  the 
complaint,  was  to  order  what  should  be  done,  and  this,  it  has 
been  well  decided,  is  intrinsically  the  master's  act  and  not  that 
of  a  mere  fellow-servant.  Thdeman  v.  Moeller,  73  Iowa,  108 ; 
Brann  v.  Chicago,  etc.,  R.  R.  Co.,  53  Iowa,  595. 

We  do  not  affirm  that  an  employee,  with  authority  to  com- 
mand, may  not  be  a  fellow-servant ;  on  the  contrary,  we  hold 
that  one  having  authority  to  command  may  still  be  a  fel- 
low-servant, but  we  hold,  also,  that  where  the  position  is 
such  as  to  invest  the  employee  with  sole  charge  of  a  branch 
or  department  of  the  employer's  business,  the  employee,  as  to 
that  branch  or  department,  may  be  deemed  a  vice-principal 
Vol.  121.— 9 
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while  engaged  in  giving  orders  or  directing  their  execution. 
Chicago^  etc,,  R.  R.  Go.  v.  Hoyt,  122  111.  369  ;  Wabash^  etc^ 
R.  W.  Oo.  V.  Hawk,  121  111.  259.  "  Where,"  it  is  said  in  a 
well-considered  case,  '^  a  master  places  the  entire  charge  of 
his  business,  or  a  distinct  department  of  it,  in  the  hands  of 
an  agent,  exercising  no  discretion  and  no  oversight  of  his 
own,  it  is  manifest  that  the  neglect  of  the  agent,  of  ordinary 
care,  in  supplying  and  maintaining  suitable  instrumentalities 
for  the  work  required  to  be  done  is  a  breach  of  duty  for  which 
the  master  should  be  held  liable."  Cooper  v.  PiUsburghy  etc., 
R.  W.  Co,^  24  W.Va.  37.  Substantially  the  same  statement  of 
the  rule  is  made  in  MuUan  v.  Philadelphia,  etc.,  Co,,  78  Pa.  St. 
25.  This  rule  applies  to  the  case  made  by  the  complaint  before 
us,  and  it  is  that  case,  and  that  alone,  to  which  our  discus- 
sion is  directed,  and  to  which  our  conclusions  apply.  If  it 
appeared  that  the  master  mechanic  worked  with  the  machin- 
ists in  the  shop,  as  a  foreman  or  a  like  agent  ordinarily  does, 
we  should  have  a  different  case ;  this,  however,  does  not  ap- 
pear, for,  on  the  contrary,  it  does  appear  that  the  master  me- 
chanic was  invested  with  sole  control  of  the  shop,  and  that 
his  duties  were  not  those  of  a  mere  workman,  but  those  of 
one  whose  duty  it  was  to  manage  a  distinct  department,  and 
to  give  orders  to  the  machinists,  and  other  employees  as  to 
the  duties  they  should  perform.  We  can  not  further  com- 
ment upon  the  decisions  on  this  branch  of  the  case  which 
we  have  examined,  but  refer,  without  comment,  to  some  of 
them  :  Hough  v.  Railway  Co,,  100  U.  S.  213 ;  Ford  v. 
FitcJiburgh  R,  iJ.  Co,,  110  Mass.  240;  Wilson  v.  Willimantic 
Co.,  50  Conn.  433  ;  Mayhew  v.  Sullivan,  etc,,  Co,,  76  Me.  100 ; 
Atchison,  etc,  R,  R.  Co,  v.  McKee,  supra;  3Iissouri  Pac. 
R.  W,  Co,  V.  Peregoy,  36  Kan.,  424 ;  Cmtral  Trust  Oo.  v. 
Texas,  etc,  R,  R,  Co.,  32  Fed.  Rep.  448. 

It  is  important  to  bear  in  mind  that  the  appellant  was 
performing  a  special  duty  enjoined  upon  him  by  a  superior 
whom  it  was  his  duty  to  obey.  Although  the  work  was  within 
the  general  scope  of  his  service,  nevertheless  he  was  per- 
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forming  it  under  a  special  order.  It  was^  therefore,  a  wrong" 
on  the  part  of  the  agent  having  the  right  to  order  him  to  do 
the  specific  work  to  increase  the  peril  of  the  service  by  his 
own  negligence.  The  employee  acting  under  the  specific 
order  had  a  right  to  assume,  in  the  absence  of  warning  or 
notice,  that  his  superior  who  gave  the  order  would  not,  by 
his  own  negligence,  make  the  work  unsafe.  Cincinnatiy  etc.y 
Jt  J2.  Co.  V.  Lang  J  supra;  Goombs  v.  ^^ew  Bedford,  etc.,  Co. 

102  Mass.  572 ;  Haley  v.  Case,  142  Mass.  316 ;  Goodfellow 
V.  Boston,  eic.,  R.  R,  Co.,  106  Mass.  461 ;  Crowley  v.  Burl-- 
ington,  etc.,  R.  W.  Co.,  65  Iowa,  658 ;  Abel  v.  President,  etc., 

103  N.  Y.  581 ;  Reagan  v.  St.  Louis,  etc.,  R.  W.  Co.,  93  Mo. 
348 ;  Lewis  v.  Seifert,  116  Pa.  St.  628.  We  adhere  firmly  to 
the  rule  declared  in  such  cases  as  Indianapolis,  etc.,  R.  W.  Co. 
v.  Waison,  supra,  and  Louisville,  etc.,  R.  W.  Co.  v.  Sandford, 
supra,  that  the  employee  assumes  all  the  risks  incident  to  the 
service  he  enters,  but  we  assert  that  the  rule  does  not  apply 
where  a  superior  agent,  representing  the  master,  orders  the 
employee  to  do  a  designated  act,  and  while  the  employee  is 
engaged  in  doing  what  he  was  specially  ordered  to  do,  that 
superior,  by  an  act  of  negligence,  causes  the  employee  to  re- 
ceive an  injury.  The  employee  in  entering  the  service  does 
not  assume  a  risk  created  by  the  negligent  act  of  the  mas- 
ter's representative  in  making  unsafe  work  which  he  specif- 
ically orders  the  employee  to  perform.  If  the  master  me- 
chanic had  been  no  more  than  a  co-employee  working  with 
the  appellant,  or  if  the  appellant  had  entered  the  service 
knowing  that  the  master  mechanic  was  to  work  with  him, 
then  he  would  be  held  to  have  assumed  the  risk  arising  from 
the  master  mechanic's  negligence  while  working  or  acting 
merely  in  the  capacity  of  a  fellow-servant. 

We  hold  that  the  facts  stated  in  the  complaint  are  suffi- 
cient to  compel  the  appellee  to  answer. 
Judgment  reversed. 
Filed  Nov.  21, 1889. 
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The  McCormick  Harvesting  Machine  Company 

V.  Maas. 

Bill  op  Exceptions. — Dale  of  Presentation  to  Judge. — Must  be  Stated  in  the 
BUI. — In  order  that  a  bill  of  exceptions  maj  become  a  part  of  the  record, 
it  must  be  presented  to  the  judge  within  the  time  limited,  and  the  date 
of  its  presentation  must  be  stated  in  the  bill. 

From  the  Dubois  Circuit  Court. 

H.  M,  LogsdoTiy  H.  Kramer  and  0.  A.  Trippet,  for  ap- 
pellant. 

E.  Swan  and  W.  H.  Thomas,  for  appellee. 

Mitchell,  J. — A  motion  for  a  new  trial  was  overruled  in 
the  present  case,  on  the  22d  day  of  September,  1886,  and 
ninety  days^  time  given  within  which  to  prepare  and  file  a 
bill  of  exceptions.  The  bill  seems  to  have  been  filed  with 
the  clerk  on  the  6th  day  of  January,  1887,  after  the  expira- 
tion of  the  time  limited.  The  date  on  which  it  was  pre- 
sented to  the  judge  for  examination  and  approval  is  not 
stated  in  the  bill,  as  the  statute  requires  (section  629,  R.  S. 
1881).  The  objection  is  made  that  there  is  no  bill  of  ex- 
ceptions in  the  record  which  can  be  considered  by  the  court. 
Under  repeated  decisions  this  objection  must  prevail.  Rigler 
V.  Rigler y  120  Ind.  431 ;  McCoy  v.  State^  ex  rd,,  post,  p.  160 ; 
Buchart  v.  Burger y  115  Ind.  123;  Orton  v.  Tilderij  110 
Ind.  131 ;  Joseph  v.  Mather,  110  Ind.  114. 

In  order  that  it  may  become  a  part  of  the  record  a  bill  of 
exceptions  must  be  presented  to  the  judge  within  the  time 
limited,  and  the  date  of  its  presentation  must  be  stated  in 
the  bill. 

In  the  absence  of  a  bill  of  exceptions  the  record  presents 
no  question  for  consideration. 

The  judgment  is  therefore  affirmed,  with  costs. 

Filed  Nov.  21, 1889. 
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No.  15,182. 

Lanq  V.  The  Board  op  Commissioners  of  Perry  County. 

CoBOSKB. — Poet-Mmrtem  Examination, — Fhysieian. — Oompenaalion. — A  physi- 
cian employed  by  the  county  to  treat  the  poor  of  the  asylum  when  sick, 
is  entitled  to  recover  for  the  value  of  his  services  rendered  at  the  request 
of  the  county  coroner  in  making  a  post-mortem  examination  of  the  body 
of  one  of  the  dead  paupers  who  has  come  to  his  death  by  casualty. 

From  the  Perry  Circuit  Court. 

E,  E,  Drumb,  for  appellant. 
W,  A.  Land,  for  appellee. 

Olds,  J. — The  appellant  filed  his  claim  before  the  board 
of  commissioners  of  Perry  county  for  services  as  a  physician 
in  making  a  post-mortem  examination  of  the  dead  body  of 
one  Joseph  Warren,  at  the  request  and  by  the  direction  of 
the  coroner  of  said  county. 

The  claim  was  disallowed  by  the  board,  and  appellant  ap- 
pealed to  the  circuit  court.  In  the  circuit  couii  the  cause 
was  submitted  to  the  court  for  trial  without  the  intervention 
of  a  jury,  which  trial  resulted  in  a  finding  and  judgment  for 
the  defendant.  The  plaintiff  filed  a  motion  for  a  new  trial. 
The  court  overruled  the  motion,  and  an  exception  was  taken 
to  the  ruling.  The  appellant  appealed  from  the  judgment, 
and  assigns  the  ruling  of  the  court  on  the  motion  for  a  new 
trial  as  error. 

The  question  presented  is  as  to  the  sufficiency  of  the  evi- 
dence to  support  the  verdict. 

The  uncontroverted  evidence  shows  that  Joseph  Warren 
came  to  his  death  by  casualty,  and  was  found  dead  in  a  cis- 
tern. The  coroner  was  notified,  and  held  an  inquest,  and 
required  the  appellant,  Lang,  who  is  a  physician,  to  make  a 
post-mortem  examination.  He  made  the  post-mortem  ex- 
amination, as  required,  and  testified  as  a  witness  before  the 
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coroner  as  to  the  facts  revealed  by  such  examination^  and  the 
cause  of  the  death  of  Warren,  and  that  his  services  were  of 
some  value.  The  witnesses  testifying  as  to  the  value  of  the 
services  placed  them  at  from  $5  to  $25.  The  testimony  also 
showed  that  at  the  time  the  appellant  made  such  examina- 
tion he  was  the  county  physician,  employed  by  the  county  to 
treat  the  poor  of  the  county  who  were  inmates  of  the  asylum. 
The  claim  of  the  appellant  for  making  such  post-mortem 
examination  was  properly  certified  by  the  coroner  to  the 
board  of  commissioners. 

There  was  no  evidence  given  in  the  case  tending  to  con- 
trovert any  of  the  foregoing  facts,  and  on  the  foregoing  facts, 
which  were  proven  and  not  controverted,  the  appellant  was 
entitled  to  recover  for  the  value  of  his  services. 

The  fact  that  he  was  at  the  time  employed  by  the  county 
to  treat  the  poor  of  the  asylum  would  not  prevent  his  re- 
covery for  making  a  post-mortem  examination  of  the  body 
of  one  of  the  dead  paupers  who  had  come  to  his  death  by 
casualty,  when  required  to  do  so  by  the  coroner. 

The  making  of  the  post-mortem  examination  was  no  part 
of  his  duty  under  a  contract  with  the  county  to  treat  the 
poor  when  sick. 

The  county  is  liable  for  the  services  of  a  physician  in  mak- 
ing a  post-mortem  examination  when  such  services  are  re- 
quired by  the  coroner  of  the  county.  Stevens  v.  Board,  etc,, 
46  Ind.  541 ;  Jameson  v.  Board,  etc,,  64  Ind.  524 ;  Board, 
etc.,  V.  Jameson,  86  Ind.  154;  Board,  etc.,  v.  Bond,  88  Ind. 
102  ;  Board,  etc.,  v.  Gillum,  92«Ind.  511 ;  Board,  etc.,  v. 
Wei'tz,  112  Ind.  268. 

The  court  erred  in  overruling  the  motion  for  a  new  trial. 

Judgment  reversed,  at  the  costs  of  the  appellee,  with  in- 
structions to  the  court  below  to  sustain  the  motion  for  a 
new  trial. 

Filed  Nov.  5, 1889. 
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Promissory  NcyrE.— Addition  of  Interest  dauae,— Material  AlteraXion,—1hQ 
alteration  of  a  promissory  note  after  its  signing,  without  the  knowledge      121     135 
or  consent  of  the  maker,  by  inserting  the  figure  "  8  "  before  the  words  ^ 

"  per  cent,  interest,"  is  a  material  alteration,  and  will  vitiate  the  note 
in  the  hands  of  the  payee. 

Same. — Pleading. — Answer, — AUegation  of  Alteration,  —  Ekdonce^e  Reply, — 

Whai  Must  Show, — An  answer  alleging  such  an  alteration,  makes  a 

prima  facie  case,  and  an  endorsee  to  defeat  it  must  show  that  there  was 

negligence  on  the  part  of  the  maker  of  the  note,  that  the  note  was  ac* 

quired  for  value  without  notice  of  any  fraud,  and  before  maturity. 

Same. — Signature  of  Maker, — Fraud  and  Violence, — Delivery. — Where  an  old, 
infirm  and  ignorant  person  was  induced  by  means  of  a  fraudulent  con- 
spiracy, and  threatened  violence,  to  sign  a  promissory  note,  which,  im- 
mediately after  being  signed,  was  snatched  up  and  carried  away  against 
his  will,  there  was  no  delivery  of  the  note.  Delivery  is  a  part  of  the 
execution  of  a  promissory  note,  and  until  delivered  it  is  destitute  of  force. 

Same. — Plea  of  Non  est  Factum, —  Whai  can  be  Proved  under, — Under  the 
plea  of  non  est  factum,  it  was  competent  to  prove  that  the  note  was  al- 
tereii  after  it  had  been  signed,  as  well  as  that  it  was  not  delivered.  This 
plea  stands  unafiected  by  the  other  answers,  and  statements  in  the  other 
answers  can  not  be  made  use  of  as  conclusive  admissions. 

Ohakoe  of  Venue. — i^Voni  Judges — Affidavit, — An  affidavit  for  a  change  of 
judge  which  avers  that  the  plaintifi*  *'  believes  that  he  can  not  have  a 
a  fair  and  impartial  trial  before  the  regular  judge  of  this  court,'!  is  not 
a  compliance  with  the  statutory  requirements  regulating  such  a  change. 
Stevens  v.  Burr^  61  Ind.  464,  criticised. 

From  the  Madison  Circuit  Court. 

W.  8.  Divert,  for  appellant. 

W.  A.  Kitiinger  and  L.  M.  Schwinn,  for  appellee. 

Elliott,  C.  J. — The  appellant's  complaint  is  founded  on 
a  promissory  note  which  it  is  alleged  was  executed  by  the 
appellee  to  A.  J.  Selby,  by  Selby  endorsed  to  Theodore 
Fields,  and  by  the  latter  to  the  appellant  before  maturity  and 
for  value.     The  note  is  negotiable  by  the  law  merchant. 
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The  third  paragraph  of  the  appellee's  answer  admits  that 
he  signed  the  note^  but  avers  that  afler  it  was  signed  it  was 
altered  without  his  knowledge  or  consent  by  inserting  the 
figure  "  8  '*  before  the  words  "  per  cent,  interest/'  thus  mak- 
ing it  bear  interest  at  the  rate  of  8  per  cent,  per  aunum^ 
whereas  as  it  was  written^  when  signed^  it  did  not  bear  in- 
terest. 

The  alteration  in  the  note  was  a  material  one^  and  would 
undoubtedly  vitiate  the  note  had  it  remained  in  the  hands 
of  the  payee.  "  It  is  a  material  alteration,"  says  Mr.  Ran- 
dolph, ^^  to  add  an  interest  clause,  even  without  any  fraud 
on  the  holder's  part."  3  Randolph  Com.  Paper,  section 
1756.  This  conclusion  is  fully  sustained  by  the  decided 
cases.  Hert  v.  Oehler,  80  Ind.  83 ;  Bowman  v.  Mitchell,  79 
Ind.  84,  and  cases  cited ;  Schnewind  v.  Hacket,  54  Ind.  248 ; 
Shanks  v.  Albert,  47  Ind.  461 ;  Boustead  v.  Oayler,  116  Pa. 
St.  551 ;  1  Am.  and  Eug.  Encyc.  of  Law,  510. 

The  ruling  question,  therefore,  is  whether  the  material  al- 
teration will  avoid  the  note  in  the  hands  of  the  appellant. 
Our  opinion  is  that,  upon  the  facts  stated  in  the  answer,  it 
does  vitiate  the  note  in  his  hands.  The  rule  sanctioned  by 
our  cases  is  thus  stated  in  Botoman  v.  Mitchell,  supra: 
'^  Where  an  instrument  is  altered  after  its  execution,  it  will 
be  presumed,  until  the  contrary  is  shown,  that  the  alteration 
was  made  by  the  party  claiming  under  it,  or  by  some  one 
under  whom  he  claims,  and  it  is  not  necessary,  in  an  answer 
stating  that  an  instrument  sued  on  has  been  altered,  to  al- 
lege that  it  was  altered  by  the  party  claiming 'under  it> 
or  by  one  under  whom  he  claims."  Cochran  v.  Nebeker,  48 
Ind.  459;  Noll  v.  Smith,  64  Ind.  611;  Eckert  v.  Louis,  84 
Ind.  99 ;  Koons  v.  Davis,  84  Ind.  387.  The  answer  made 
a  prima  facie  case  which  the  appellant  could  only  defeat  by 
showing  that  there  was  negligence  on  the  part  of  the  maker 
of  the  note,  that  the  note  was  acquired  for  value  without 
notice  of  any  fraud  and  before  maturity.  Giberson  v.  Jolley, 
120  Ind.  301 ;  Koons  v.  Davis,  supra.     In  the  case  of  Mar- 
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shall  V.  DreaeheTy  68  Ind.  359,  the  circumstances  were  such 
as  to  create  the  implication  that  the  holder  of  the  note  had 
authority  to  fill  the  blank  lefl  in  the  instrument,  and  it  was 
upon  this  ground  that  the  note  there  under  consideration 
was  held  valid.  The  case  of  McCoy  v.  Lockwoody  71  Ind. 
319,  asserts  the  doctrine  that  a  material  alteration  will  avoid 
a  note  even  in  the  hands  of  a  bona  fide  endorsee,  refers  to 
the  cases  of  Holland  v.  Hatch,  11  Ind.  497,  Schnemnd  v. 
Hackety  auprUy  and  Collier  v.  Waugh,  64  Ind.  456,  with 
approval,  and  denies  that  a  note  in  the  hands  of  a  bonxi 
fide  holder  is  enforceable  where  it  was  altered  by  writing  in 
it  a  place  of  payment.  The  decision  in  that  case  is,  there- 
fore, strongly  against  the  appellant. 

The  fourth  paragraph  of  the  answer  contains  much  useless 
verbiage,  but  there  are  enough  material  facts  stated  to  consti- 
tute a  defence.  Rejecting  the  useless  matter  and  summariz- 
ing its  material  allegations,  its  substance  is  this :  The  de- 
fendant was  old,  infirm  and  ignorant ;  the  payee  of  the  note 
and  the  indorsees  fraudulently  conspired  to  cheat  and  defraud 
him ;  to  effect  their  fraudulent  purpose  they  falsely  repre- 
sented to  him  that  they  were  introducing  paints  for  the  New 
York  Roofing  Company ;  that  they  would  send  to  him  ten 
gallons  of  the  paint  free  of  charge  ;  they  asked  him  to  fur- 
nish his  address ;  he  complied,  and  wrote  it  on  a  postal  card  ; 
afterwards  two  persons,  in  the  service  of  the  conspirators, 
came  to  him,  and  one  of  them  represented  that  he  was  an 
attorney  at  law ;  they  pi'esented  the  postal  card,  upon  which 
was  written  an  order  for  one  hundred  gallons  of  paint,  ten 
gallons  to  be  free  of  charge  and  ninety  gallons  to  be  paid  for 
at  $2.25  per  gallon.  This  order  was  written  above  the  de- 
fendant's signature,  and  was  there  written  without  his  knowl- 
edge. The  agents  presented  the  card,  stated  to  the  defend- 
ant that  unless  he  signed  a  note  they  would  do  violence  to 
him,  and  would  at  once  sue  him  in  the  United  States  Court, 
compel  him  to  pay  a  large  amount  of  costs  and  sell  his  farm. 
Clark,  one  of  the  agents  who  represented  the  confederates, 
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pretended  to  draw  a  weapon  from  his  pocket,  while  the  man 
with  him  stood  guard  at  the  front  door  of  the  defendant's 
house,  and  demanded  that  the  defendant  should  sign  the 
note.  The  defendant  was  then  at  his  house  on  his  farm,  no 
one  with  him  but  his  wife,  and  she,  as  the  defendant  him- 
self, was  old,  feeble  and  ill.  The  defendant,  through  fear 
of  violence,  signed  his  name  to  the  note,  as  he  was  ordered 
to  do.  As  soon  as  it  was  signed  Clark  snatched  it  up  and, 
against  the  will  of  the  defendant,  carried  it  away.  The  de- 
fendant demanded  the  return  of  the  note,  but  Clark  hurried 
from  the  house  with  it.  No  paint  was  ever  delivered  to  the 
defendant,  and  he  niever  received  anything  of  value  from  the 
payee  of  the  note  or  his  confederates. 

The  answer  shows  a  fraudulent  conspiracy,  and  shows,  also, 
that  by  a  cunningly  devised  scheme  the  confederates  secured 
the  defendant's  signature  to  the  note,  and  it  is  therefore  un- 
questionably sufiBcient,  irrespective  of  the  allegations  of  force 
and  violence.  It  would  be  good  even  if  it  did  not  show  that 
the  appellant  was  a  conspirator,  participating  in  the  fraud, 
for  it  is  well  settled  by  our  decisions,  that,  where  a  note  is 
obtained  by  fraud,  the  holder  can  not  recover  upon  it  unless 
he  shows  that  he  bought  it  before  maturity  without  notice, 
and  that  he  paid  value  for  it.  Giberson  v.  Jolleyy  supra  ; 
New  V.  Walker,  108  Ind.  365 ;  Kehelberger  v.  Old  Nat'l 
Bank,  103  Ind.  401;  Scotten  v.  Randolph,  96  Ind.  581; 
Mitchell  V.  Tomlinson,  91  Ind.  167 ;  Cqffing  v.  Hardy,  86 
Ind.  369 ;  Baldwin  v.  Barrows,  86  Ind.  351 ;  Baldwin  v. 
Fagan,  83  Ind.  447 ;  Zook  v.  Simonaon,  72  Ind.  83 ;  Harb- 
iaon  V.  State  Bank,  28  Ind.  133  (92  Am.  Dec.  308)  ;  Smith 
V.  Popular,  etc,,  Asa^n,  93  Pa.  St.  16  ;  Munroe  v.  Cooper,  5 
Pick.  412. 

The  answer  contains  one  paragraph,  duly  verified,  denying 
the  execution  of  the  note,  and,  under  this  paragraph^  it  was 
competent  to  prove  that  the  note  was  altered  after  it  had  been 
signed  as  well  as  that  it  was  not  delivered.  The  evidence 
that  there  was  a  material  alteration  of  the  note  is  strong  and 
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satisfactory^  but  so  is  the  evidence  that  the  appellant  bouglit 
for  value,  before  maturity  and  without  notice  of  any  fraud. 
Waiving  a  decision  of  the  question  as  to  whether  the  appel- 
lee was  entitled  to  succeed  upon  the  ground  that  the  note  was 
materially  altered  (although  our  inclination  is  with  him  on 
that  question),  we  put  our  decision  upon  the  ground  that  the 
evidence  satisfactorily  shows  that  the  note  was  not  delivered, 
and  for  that  reason  we  sustain  the  judgment.  Delivery  is 
part  of  the  execiition  of  a  promissory  note,  and  until  deliv- 
ered it  is  destitute  of  force.  1  Daniel  Negotiable  Inst.,  sec- 
tion 63 ;  Mahon  v.  Sawyer,  18  Ind.  73  ;  Prather  v.  Zulaufy 
38  Ind.  155;  Cline  v.  GuthHe,  42  Ind.  227;  Pickering  v. 
Cording  J  92  Ind.  306.  It  can  not  be  justly  said  that  the  ap- 
pellee was  guilty  of  negligence  in  suffering  the  payee  to  get 
possession  of  the  note,  for  the  evidence  makes  quite  a  strong 
case  in  appellee's  favor — much  stronger  than  the  case  of  Cline 
V.  Guthrie^  supra. 

The  verified  plea  of  non  eat  factum  stands  as  a  complete 
defence,  unaffeci;ed  by  the  other  answers,  and  the  appellant 
can  not  avail  himself  of  the  statements  in  other  answers  as 
conclusive  admissions.  A  denial  is  not  neutralized  by  af- 
firmative pleas. 

We  do  not  find  it  necessary  to  approve  or  condemn  the 
decision  in  Stevens  v.  Burr^  61  Ind.  464,  but  we  think  it 
proper  to  say  that  sotoe  of  the  expressions  there  used  are 
broader  than  the  facts  required,  and  that  these  expressions 
can  not  be  regarded  as  authoritative.  We  are  clear  that  the 
affidavit  for  a  change  of  judge  was  not  such  as  the  statute 
requires,  inasmuch  as  it  doed  not  state  any  one  of  the 
causes  enumerated,  but  merely  avers  that  the  plaintiff  "  be- 
lieves that  he  can  not  have  a  fair  and  impartial  trial  before 
the  regular  judge  of  this  court." 

Judgment  affirmed. 

Filed  Not.  23, 1889. 


140 


SUFliEME  COURT  OF  INDIANA, 


Jones  V.  Vert  et  aL 


iaiio 

180   128 
|l»   189 

121    140 
140    010 


121 

140 

146 

48 

121 

J  40 

149 

478 

149 

486 

149 

549 

121  140 

166  682 

160  675| 

121  id 

166  260 

167  4Zl\ 
167  616 


No.  13,875. 

Jones  v.  Veet  et  al. 

FoBMEB  Adjudication.—  Vendor's  Lien. — AcUon  to  Foredoae, — Mortgage, — 
Prior  Foreclosure  SuiL — Pleading, — Answer. — In  an  action  against  the 
heirs  of  a  decedent  to  foreclose  a  vendor's  lien  for  unpaid  purchase- 
money,  the  answer  alleged  a  prior  suit, — the  plaintiff  and  the  defendants 
in  the  present  action  being  made  parties  thereto,  the  plaintiff  appearing 
and  setting  up  the  vendor's  lien, — to  foreclose  a  mortgage  covering  the 
real  estate  against  which  the  vendor's  lien  is  now  sought  to  be  enforced, 
a  judgment  adverse  to  the  plaintiff  in  the  foreclosure  suit,  and  a  de- 
cree quieting  defendants, title  against  all  the  parties  to  the  suit  except 
the  mortgagee,  whose  mortgage,  upon  his  cross-complaint,  was  fore- 
closed. 

Heldy  that  the  answer  did  not  show  a  good  defence  of  former  adjudication 
as  against  the  holder  of  the  vendor's  lien. 

Same. — Foredoture, — Judgment. —  Upon  Whom  Conclusive. — Poarties. — A  judg- 
ment in  a  foreclosure  suit,  or  in  a  suit  to  quiet  title,  is  conclusive  of  an  j 
claim  or  title  adverse  to  the  plaintiff  in  that  case,  as  against  all  who  were 
made  parties ;  but  those  who  were  strangers  to  the  cgntroversy  in  which 
the  judgment  was  rendered  are  not  precluded  from  again  bringing  the 
same  matter  in  contest. 

Same. — How  Limited. — Parties  and  Privies. — In  actions  in  personam^  the 
doctrine  of  former  adjudication  is  limited  to  parties  to  the  issue  on 
which  the  judgment  was  pronounced  and  privies.  The  party  who  in- 
vokes the  doctrine  of  former  adjudication  must  be  one  who  tendered  to 
the  other  an  issue  to  which  the  latter  could  have  demurred  or  pleaded. 

Same. — Co-Defendants. — Issue  with  Plaintiff. — Judgment. — Effect  of. — Where 
one  of  two  defendants  makes  an  issue  with  the  plaintiff,  a  judgment 
settling  the  issue  so  made  in  favor  of  the  defendant  does  not  determine 
the  question  between  the  co-defendants. 

From  the  Hamilton  Circuit  Court. 

W.  Oarver,  F.  B.  Pfaff,  R.  R.  Stephenson  and  W.  R.  Fertig, 
for  appellant. 

J.  L  Little  and  D.  W.  McKee,  foK  appellees. 

Mitchell,  J. — This  was  an  action  by  Sally  D.  Jones 
against  John  Vert,  and  others,  heirs  of  William  Vert,  de- 
ceased, to  enforce  and  foreclose  a  vendor's  lien  on  real  estate 
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for  unpaid  purchase-money  due  the  plaintiff  from  the  estate 
of  William  Vert. 

The  defence  was  predicated  upon  the  following  facts  which 
were  set  up  by  way  of  answer :  In  1885,  Sophia  Sterne 
commenced  a  suit  in  the  Hamilton  Circuit  Court  to  foreclose 
a  mortgage  theretofore  executed  by  William  Vert  and  wife, 
covering  the  real  estate  against  which  the  plaintiff  was  seek- 
ing to  enforce  a  vendor's  lien.  The  plaintiff,  as  well  as  the 
defendants  in  the  present  action,  was  made  a  party  defend- 
ant to  the  foreclosure  suit.  The  plaintiff  appeared  to  the  ac- 
tion and  answered,  setting  up  the  lien  which  she  is  now  seek- 
ing to  enforce.  It  is  alleged  that  the  court  gave  judgment 
against  Sophia  Sterne  in  the  foreclosure  suit,  and  also  entered 
a  decree  quieting  the  title  of  the  defendants  to  the  real  estate 
described  in  the  complaint  against  all  the  parties  to  the  suit 
except  John  W.  Hannah,  who  held  a  mortgage  on  the  land 
which,  upon  his  cross-complaint,  was  foreclosed.  The  fore- 
going facts  were  held  to  constitute  a  good  defence  of  former 
adjudication  as  against  the  appellant,  Mrs.  Jones. 

The  facts  pleaded  fall  far  short  of  making  a  good  defence. 

It  is  undoubtedly  true  that  a  judgment  in  a  foreclosure 
suit,  or  in  a  suit  to  quiet  title,  is  conclusive  of  any  claim  or  title 
adverse  to  the  plaintiff  in  that  case,  as  against  all  who  were 
made  parties ;  and  this  is  so  whether  the  adverse  interests, 
or  titles,  of  the  defendants  are  specially  set  up  or  not.  Adair 
V.  Mergentheim,  114  Ind.  303  ;  Barton  v.  Anderson,  104  Ind. 
578. 

But  this  rule  applies  only  between  parties,  and  others  in 
privity  with  them,  and  does  not  preclude  those  who  were 
strangers  to  the  controversy  in  which  the  judgment  was  ren- 
dered from  again  bringing  the  same  matter  in  contest.  "  It 
is  generally  put  in  the  books  that  the  plaintiff  must  be  not 
only  the  same  person,  but  he  must  be  suing  in  the  same 
right.*'     McBumie  v.  Beaton,  111  Ind.  56. 

In  actions  in  personam,  the  doctrine  of  former  adjudication 
is  limited  to  parties  and  privies ;  and  by  parties  will  be  un- 
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derstood  parties  to  the  issue  on  which  the  judgment  was  pro- 
nounced. The  party  who  invokes  the  doctrine  of  former  ad- 
judication must  be  one  who  tendered  to  the  other  an  issue 
to  which  the  latter  could  have  demurred^  or  pleaded.  Har- 
vey  V.  Oabom,  55  Ind.  535. 

Where  one  of  two  defendants  makes  an  issue  with  the 
plaintiff,  a  judgment  settling  the  issue  so  made  in  favor 
of  the  defendant  does  not  determine  the  question  between 
co-defendants.  Leaman  v.  Sample^  91  Ind.  236 ;  Gipson  v. 
Ogden,  100  Ind.  20. 

^^  The  thing  demanded  must  be  the  same^  the  demand  must 
be  founded  upon  the  same  cause  of  action,  the  demand  must 
be  between  the  same  parties  and  found  by  them  against  each 
other  in  the  same  quality.''  Wells  Res  Adjudicata^  section 
14. 

Ordinarily,  four  things  must  concur  before  the  principles 
of  res  adjudicata  can  be  invoked  :  1.  A  suit.  2.  A  final 
judgment.  3.  Identity  of  subject-matter.  4.  Identity  of 
parties.  The  facts  pleaded  show  that  all  these  elements  were 
absent,  except  the  judgment.  State,  ex  reL,  v.  Page,  63 
Ind.  209. 

There  was  no  suit  between  the  present  plaintiff  and  de- 
fendants, no  cross-bill  having  been  filed.  Quick  v.  Brennety 
120  Ind.  364.  The  subject-matter  in  litigation  was  differ- 
ent, and  the  parties  were  not  the  same.  The  defendants  in 
the  foreclosure  suit  might  possibly  have  put  the  validity  of 
the  vendor's  lien  in  issue  by  filing  a  cross-complaint.  WooU 
eryy,  Orayaon,  110  Ind.  149.  This  does  not  appear  to  have 
been  done,  and  we  can  not  presume  that  it  was.  There  does 
not  seem  to  have  been  any  issue  tendered  or  made,  between 
the  defendants.  In  short,  there  does  not  appear  to  have  been 
any  suit  pending  between  them.  Any  judgment,  therefore, 
that  the  court  may  have  pronounced,  which  purported  to 
settle  any  title,  or  claims,  between  the  defendants,  was  coram 
nonjudice,  and  void.  McFadden  v.  Ross^  108  Ind.  512; 
Grijffin  v.  Wallace,  66  Ind.  410. 
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The  judgment  is  reversed,  with  costs. 

The  death  of  the  appellant  having  been  suggested,  it  is 
hereby  ordered  that  the  judgment  be  reversed  as  of  the  date 
of  the  submission  of  this  cause. 

FUed  Nov.  23, 1889. 


No.  13,938. 
TUENER  ET  AL.  V.  EnGLE. 

Pleadino. — CkmplainL — Insufficiency  of  Demurrer. — Beseission  of  OontracL — 
FVaud, — A  compIaiDt  in  an  action  for  the  rescission  of  a  contract  of  sale 
of  real  estate  on  the  ground  of  fraud,  which  alleges  that  the  defendants 
falsely  and  fraudulently  procured  the  plaintiff  to  convey  to  one  of  them 
certain  real  estate ;  that  the  defendants  made  false  representations  about 
the  value  of  certain  promissory  notes  which  they  agreed  to  endorse  to 
the  plaintiff;  that  the  plaintiff  relied  upon  the  representations,  and 
believed  them  to  be  true ;  that  they  were  not  true,  and  the  notes  were 
not  endorsed  to  him  ;  that  the  plaintiff,  upon  the  false  representations, 
conveyed  to  the  defendants  the  land,  and  delivered  to  them  a  horse  and 
some  money ;  that  the  plaintiff  tendered  back  the  notes  before  bringing 
suit, — does  not  show  that  the  plaintiff  was  to  receive  the  notes  as  a  part 
consideration  for  the  land,  or  that  they  have  been  transferred  to  him  in 
payment  of  the  land,  or  that  they  have  ever  been  transferred  to  him, 
and  the  demurrer  to  the  complaint  should  have  been  sustained. 

From  the  Jay  Circuit  Court. 

D.  T,  Taylor  and  R,  H.  Hartford^  for  appellants. 
J.  W.  Headington,  J.  J.  M.  La  Follette  and  J.  F.  La  Follettey 
for  appellee. 

Olds,  J. — This  is  an  action  by  the  appellee  against  the  ap- 
pellants for  the  rescission  of  a  contract  of  sale  of  real  estate, 
on  the  grounds  of  fraud. 
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The  appellants  each  filed  separate  demurrers  to  the  amended 
complaint.    Appellants  jointly  and  severally  assign  errors : 

First,   That  the  court  erred  in  overruling  the  demurrers  to 
the  amended  complaint. 

Second.   That  the  court  erred  in  overruling  the  appellants' 
separate  motions  for  a  new  trial. 

Third.   That  the  court  erred  in  overruling  appellants'  mo- 
tion to  modify  the  judgment. 

The  amended  complaint  avers  that  on  the  22d  day  of  Jan- 
uary, 1887,  the  plaintiflF  was  the  owner  in  fee  simple  of  cer- 
tain real  estate,  describing  it,  containing  thirty-eight  acres, 
in  Jay  coanty,  Indiana;  that  on  said  day  the  defendants, 
Thomas  R.  Turner  and  Benjamin  F.  Tucker,  falsely  and 
fraudulently  and  for  the  purpose  of  cheating  and  swindling 
thfe  plaintiff,  procured  the  plaintiff  to  convey  to  said  defend- 
ant Turner  the  real  estate  described,  and  said  Turner  has 
since  conveyed  the  same  to  said  Tucker ;  that  said  Tucker 
had  and  held  certain  promissory  notes,  amounting  to  seven 
hundred  dollars,  signed  by  one  William  T.  Ayren,  and  pay- 
able to  said  defendants,  which  notes  the  defendants  "  falsely 
and  fraudulently  represented  to  said  plaintiff  were  good, 
solvent  and  collectible  notes,"  and  further  falsely  and  fraud- 
ulently represented  that  said  William  T.  Ayers  was  a  solvent 
man,  and  was  financially  good,  and  would  and  could  pay  said 
notes  at  any  time,  and  would  exchange  for  said  notes  good 
collectible  notes  now  due;  that  they  further  falsely  and 
fraudulently  represented  that  said  notes  were  secured  by 
first  mortgage  on  certain  valuable  real  estate  in  Jay  county, 
Indiana,  and  that  they  would  endorse  said  notes  to  him,  all 
of  which  statements  so  made  were  fklse  and  fraudulent,  and 
were  known  to  be  so  by  said  Turner  and  Tucker,  and  each 
of  them,  and  were  made  for  the  purpose  of  inducing  said 
plaintiff  to  enter  into  said  trade ;  that  said  plaintiff  was  ig- 
norant and  could  not  read  or  write,  and  had  no  knowledge 
of  business  matters,  and  was  induced  by  said  defendants 
not  to  make  inquiry  thereto ;  that  plaintiff  relied  on  said 
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statements  so  made  and  believed  them  to  be  trae ;  that  in 
truth  and  in  fact  said  notes  were  wholly  worthless;  that 
said  WTilliam  T.  Ayers^  at  the  time^  was  and  still  is  wholly 
insolvent,  having  no  property  and  could  not  pay  said  notes, 
and  had  no  notes  to  exchange  therefor,  but  is  wholly  and 
totally  insolvent ;  that  said  notes  were  not  secured  by  first 
mortgage  on  any  real  estate,  and  said  defendants  did  not  en- 
dorse them  to  him ;  that  upon  said  false  representations  said 
plaintiff  conveyed  said  lands  to  said  defendants,  and  also 
delivered  to  them  one  horse  of  the  value  of  $150,  and  said 
defendants  paid  him  as  a  difference  $40 ;  that  as  soon  there- 
after as  the  plaintiff  learned  of  said  fraudulent  character  of 
said  transaction,  and  that  all  of  said  statements  were  false, 
and  that  said  notes  were  wholly  worthless,  he  went  to  said 
defendants  and  tendered  to  them  said  notes  and  said  sum  of 
$40,  and  demanded  a  reconveyance  of  said  land  and  the  pos- 
session of  said  horse,  and  offered  to  pay  all  expenses  con- 
nected therewith,  which  said  defendants  refused  to  do,  and 
plaintiff  brings' the  notes  and  money  into  court.  Prayer  for 
a  rescission  of  the  contract  and  for  other  proper  relief. 

The  appellants  each  filed  a  separate  demurrer  to  this  com- 
plaint for  cause,  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  overruling  of  these  demur- 
rers are  assigned  as  error,  and  the  question  is  presented  as 
to  the  sufficiency  of  the  complaint  to  withstand  a  demurrer. 
Several  objections  are  urged  to  the  complaint,  one  of  which 
is  that  it  nowhere  appears  that  the  appellants  transferred  the 
notes  to  the  appellee  in  payment  for  the  land,  and  this  ob- 
jection being  urged,  we  are  required  to  pass  upon  it.  The 
objection  to  the  coftiplaint  is  not  so  much  as  to  what  is 
averred,  but  on  account  of  what  is  omitted  to  be  averred. 
It  does  not  appear  by  any  averment  in  the  complaint  as  to 
what  was  the  consideration  paid  or  to  be  paid  for  the  land, 
or  that  the  plaintiff  was  induced  to  exchange  the  land  for  the 
Vol.  121.— 10 
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notes,  or  that  the  notes  were  taken  in  part  or  in  full  consid- 
eration for  the  land. 

It  is  averred  that  the  defendants  fraudulently,  and  for  the 
purpose  of  cheating  and  swindling  the  plaintiff,  induced  the 
plaintiff  to  convey  the  land  to  Turner ;  then  follows  the  false 
representations  made  about  the  notes,  among  which  is  the 
averment  that  the  defendants  agreed  to  endorse  the  notes  to 
the  plaintiff,  but  it  is  not  stated  what  was  to  be  the  consid- 
eration for  such  endorsement.  Then  it  is  averred  that  plain- 
tiff relied  on  the  representations,  and  believed  them  to  be 
true,  and  that  they  were  not  true,  and  it  is  averred  that  the 
defendants  did  not  endorse  the  notes,  and  nowhere  is  it  al- 
leged that  they  were  transferred  by  the  defendants  to  the 
plaintiff  in  any  way.  It  is  further  averred  that  upon  the 
false  representations  plaintiff  conveyed  to  the  defendants  the 
land,  and  delivered  to  them  a  horse,  and  they  paid  him  (40 
of  a  difference. 

Then  it  is  alleged  that  the  plaintiff  tendered  back  the 
notes,  but  it  does  not  appear  by  averments  iir  the  complaint, 
nor  can  it  be  legitimately  inferred  from  any  averments,  if  it 
were  proper  to  draw  inferences  from  facts  alleged  in  a  plead- 
ing in  order  to  sustain  it,  that  the  plaintiff  was  to  receive  the 
notes  as  a  part  consideration  for  the  land,  or  that  they  have 
ever  been  transferred  by  the  defendants  to  him  in  payment 
for  the  land,  or  that  the  defendant  ever  in  fact  made  any 
transfer  of  the  notes  to  the  plaintiff.  From  aught  that  ap- 
pears in  the  complaint,  all  of  its  averments  may  be  true,  and 
the  plaintiff  may  have  paid  some  other  consideration  for  the 
notes,  or  received  them  from  some  third  person,  or  they  may 
have  been  the  property  of  some  third*  party  when  he  ten- 
dered them  to  the  defendants. 

The  complaint,  therefore,  is  clearly  bad  for  the  reasons 
pointed  out.     Bish  v.  Van  Cannon^  94  Ind.  263. 

Some  other  questions  are  discussed  as  to  the  variance  be- 
tween the  complaint  and  the  evidence  offered  in  support  of 
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it,  but  as  the  complaint  will  have  to  be  amended,  this  ques- 
tion will  probably  not  arise  on  a  re-trial  of  the  cause. 

The  cause  having  to  be  reversed  on  account  of  the  insuf- 
ficiency of  the  complaint,  it  is  not  necessary  to  pass  upon  the 
questions  presented  which  arose  on  the  trial  or  in  the  rendi- 
tion of  the  judgment. 

Judgment  reversed,  at  the  costs  of  the  appellee,  with  in- 
structions to  the  circuit  court  to  sustain  the  demurrer  to  the 
amended  complaint. 

Filed  Not.  22, 1889. 


No.  13,814. 

Shibk  et  al.  v.  Thomas  et  al. 

Dbbb,— JiMipmcni  Oreditor, —  Unrecorded  Deed, — Eqmties. — Where  a  writ  of 
attachment  was  issued  against  A.  on  October  28thy  1884,  and  judgment 
rendered  in  the  plaintiff's  favor  on  January  8th,  1885,  and  on  July  31st, 
1886,  in  pursuance  of  an  order  of  sale  made  on  July  7th,  1886,  a  piece 
of  land  was  sold  to  the  judgment  plaintiff  to  satisfy  said  judgment,  the 
purchaser  at  such  sale  did  not  acquire  any  title  as  against  one  in  pos- 
session claiming  under  a  deed  for  said  land,  executed  by  A.  on  August 
1st,  1884,  to  B.,  who  paid  a  valuable  consideration  for  the  land,  and 
purchased  it  in  good  faith,  but  who  did  not  record  his  deed  until  May 
of  the  following  year. 

Samx,— Sheriffs  Salc^Whrn  TUk  Plaasea,— The  purchaser  at  the  sheriff's 
sale  did  not  obtain  title  to  the  land  by  the  sale,  for  title  does  not  pass 
until  the  year  for  redemption  expires  and  a  deed  is  executed  by  the 
sheriff.  If  it  were  conceded  that  he  acquired  title  at  the  time  of  the 
sale,  it  would  not  aid  him,  for  at  that  time  the  deed  was  of  record,  and 
he  was  bound  to  take  notice  of  it. 

Same. — Eegislry  Law, — Pre-Exisling  Debt. — Holder  </  Claim  for, — Bona  fide 
Pwchaaer, — A  creditor  holding  a  claim  for  a  pre-existing  debt,  is  not  a 
hona  fide  purchaser  within  the  meaning  of  our  registry  law.    No  lien 
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has  been  released,  nor  any  monej  advanced  by  the  creditor  on  the  faith 
that  his  debtor  continued  to  be  the  owner  of  the  land.     It  is  only  those 

•  who  stand  in  that  position  that  our  registry  law  protects  against  unre- 
corded deeds. 

Same. — lUgutroJtUm  of  Deed, — Effect  of, — The  registration  of  a  deed  adds 
nothing  to  its  effectiveness  as  a  conveyance ;  all  that  it  accomplishes  is 
to  impart  notice. 

Judgment. — Lien  of, — The  lien  of  a  judgment  or  attachment  does  not 
extend  beyond  the  interest  of  the  debtor  in  the  land.  It  does  not  dis- 
place prior  equities  or  rights. 

Same. — Jttdgment  Oreditor. — Purehaaer  at  Sheriff's  Sale, —  What  He  Acquires. 
— A  judgment  creditor  who  buys  at  his  own  sale,  acquires  only  the  in- 
terest which  the  judgment  debtor  had  in  the  property  at  the  time  the 
judgment  was  entered. 

From  the  Marshall  Circuit  Court. 

L.  M.  Lauer^  for  appellants. 

M,  A.  Packard,  0.  M.  Packard  and  C.  P.  Drummonrf,  for 
appellees. 

Elliott,  C.  J. — The  facts  pleaded  by  the  appellants  i& 
their  cause  of  action,  shortly  stated,  are  these :  The  an- 
cestor of  the  appellants  acquired  title  to  the  land  in  con- 
troversy  by  warrjinty  deed  from  James  H.  Tyner,  ex;ecuted 
on  the  6th  day  of  December,  1884,  and  recorded  on  the  18th 
day  of  February,  1885,  and  James  H.  Tyner  acquired  title 
from  Albert  H.  Tyner,  then  the  owner  of  the  land,  by  a 
warranty  deed,  executed  on  the  1st  day  of  August,  1884,  but 
not  recorded  until  May  of  the  following  year..  On  the  28th 
day  of  October,  1884,  William  S.  Thomas  caused  a  writ  of 
attachment  to  issue  against  Albert  H.  Tyner,  alleging  as  a 
cause  for  the  issuing  of  the  writ  that  he  was  not  a  resident 
of  this  State.  On  the  8th  day  of  January,  1885,  judgment 
was  rendered  in  favor  of  Thomas  in  the  attachment  proceed- 
ings, but  neither  the  appellants  nor  their  ancestor's  grantor 
were  parties  to  the  proceedings,  nor  did  they  have  any  no- 
tice of  them.  On  the  7th  day  of  July,  1886,  an  order  of 
sale  was  issued,  and  on  the  31st  day  of  the  same  month,  the 
land  was  sold  under  the  order  to  Thomasj     James  H.  Tyner 
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paid  a  valuable  consideration  for  the  land,  and  purchased  it 
in  good  faith.  The  appellants  went  into  possession  under 
their  deed  and  were  in  possession  at  the  time  of  the  sale. 

The  deed  executed  by  Albert  H.  Tyner  to  James  H.  Ty- 
ner,  on  the  1st  day  of  August^  1884,  was  effectual  to  vest 
title  in  the  grantee  without  recording.  The  registry,  of  a 
deed  adds  nothing  to  its  effectiveness  as  a  conveyance ;  all 
that  it  accomplishes  is  to  impart  notice.  Way  v.  Lyon,  3 
Blackf.  76  (79).  The  law  upon  this  subject  is  thus  stated  in 
Kirkpatriek  v.  Caldwdl,  32  Ind.  299 :  "  It  is  only  subsequent 
purchasers  and  encumbrancers  in  good  faith  and  for  value 
who  are  protected  against  an  unrecorded  mortgage.  As 
against  all  the  world  besides,  the  l-egistry  imparts  no  virtue 
or  force  whatever  to  the  instrument.  As  against  the  mort- 
gagor and  the  estate  while  it  remains  in  his  hands,  the  lien 
is  as  perfect  without  registry  as  it  is  with  it.  It  is  so,  also, 
against  his  general  creditors  while  he  lives,  and  after  his 
death." 

The  appellee  Thomas  did  not  obtain  title  to  the  land  by 
the  sale,  for  title  does  not  pass  until  the  year  for  redemption 
expires  and  a  deed  is  executed  by  the  sheriff.  Felton  v.  Smith, 
84  Ind.  485 ;  Brown  v.  Gody,  115  Ind.  484  (486) ;  Bodine  v. 
Moore,  18  N.  Y.  347.  But  if  it  were  conceded  that  he  ac- 
quired title  at  the  time  of  the  sale  it  would  not  aid  him,  for, 
at  that  time,  the  deed  from  Albert  H.  Tyner  to  James  H. 
Tyner  was  of  record,  and  the  appellee  was  bound  to  take 
notice  of  it.  Brower  v.  Witmeyery  ante,  p.  83,  and  cases 
cited. 

Thomas  did  not  have  at  any  time  before  this  action  was 
begun  anything  more  than  a  statutory  lien.  His  rights  are 
such,  and  such  only,  as  the  lien  created  by  statute  gives  him. 
He  has  no  title  to  the  land,  but  only  such  a  right  as  the  stat- 
ute creates ;  the  extent  and  effect  of  that  right  is  measured 
and  limited  by  the  statute.  Oimbel  v.  Stolte,  59  Ind.  446  ; 
Houston  V.  Houston,  67  Ind.  276 ;  Duke  v.  Beeaon,  79  Ind. 
24;    Davi8  v.  Bitpe,  114  Ind.  588  (595)  ;    Hervey  v.  Krost, 
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116  Ind.  268  (273) ;   Watson  v.  New  York,  etc.,  B.  B.  Cb.,47 
N.  Y.  157. 

The  lien  of  a  judgment  or  attachment  does  not  extend  be- 
yond the  interest  of  the  debtor  in  the  land.  It  does  not  dis- 
place prior  equities  or  rights.  In  strictness^  neither  a  judg- 
ment nor  an  attachment  is  a  lien  upon  land ;  both  are  simply 
charges  against  land  existing  by  virtue  of  statute.  '^  'Lien 
upon  a  judgment/''  said  an  eminent  English  judge,  ''is  a 
vague  and  inaccurate  expression.''  Brundaon  v.  AUardj  2  E. 
&  E.  17 ;  Peck  v.  JaneaSy  7  How.  611 ;  Waller  v.  Best,  3  How. 
Ill ;  Dames  v.  Poles,  5  N.  H.  70.  In  speaking  of  an  attach- 
ment, Judge  Stoby  said,  in  Foster,  Ex  parte,  2  Story,  131 : 
"  Now,  an  attachment  does  not  come  up  to  the  exact  defini- 
tion or  meaning  of  a  lien,  either  in  the  general  sense  of  the 
common  law,  or  in  that  of  the  maritime  law,  or  in  that  of 
equity  jurisprudence."  But  usage  has,  perhaps,  justified  the 
employment  of  the  term  "  lien  "  as  denoting  a  charge  upon 
property  created  by  statute,  yet  it  is  not  to  be  supposed  that 
such  a  charge  is  equal  in  dignity  or  force  to  that  of  a  mort- 
gage or  of  a  lien  created  by  equity ;  on  the  contrary,  it  is 
intrinsically  nothing  more  than  such  a  general  charge  as  the 
statute  creates.  Sherwood  v.  City  of  Lafayette,  109  Ind.  411 
(413) ;  Piston  v.  Castor,  101  Ind.  426  (440).  The  source  of 
the  appellee's  right  is  the  statutory  charge,  and  no  claim  can 
be  successfully  urged  by  him  which  rises  higher  than  the 
source  of  all  the  right  he  has,  so  that  it  is  quite  clear  that 
if  his  right  is  founded  solely  on  the  lien  of  the  judgment  or 
of  the  attachment,  it  is  subordinate  to  that  of  a  purchaser  in 
good  faith.  This  conclusion  is  inevitable  if  the  line  of  prin- 
ciple is  travelled,  and  there  is  no  reason  sufiScient  to  even 
constitute  an  apology  for  wandering  from  the  true  line.  Our 
decisions  have,  for  the  most  part,  kept  to  the  true  course. 
Pursuing  this  course,  it  has  been  often  held  that  a  deed  or 
mortgage  may  be  reformed  as  against  a  judgment  creditor. 
White  V.  Wilson,  6  Blackf.  448  (39  Am.  Dec.  437) ;  Sample 
V.  Boioe,  24  Ind.  208  ;  Busenbarke  v.  Barney,  53  Ind.  499 
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<501)  ;  FigaH  v.  Halderman,  76  Ind.  564  (568) ;  Boyd  v. 
Anderson,  102  Ind.  217.  In  direct  point  is  the  reasoning 
of  the  court  in  the  case  last  cited.  ^*  It  is  settled  law  in  this 
State/'  said  the  courts  '^  that  judgment  creditors  are  in  no 
sense  purchasers;  that  their  judgments  are  simply  general 
liens  upon  whatever  interest  the  judgment  defendants  may 
have  had  in  ihe  land.'' 

If  the  interest  which  Thomas  acquired  under  the  sale  made 
on  the  judgment  obtained  by  him  had  been  perfected  by  the 
execution  and  delivery  of  a  deed,  he  could  not  defeat  the 
appellants.  If  he  had  changed  position,  and  parted  with  value 
without  notice,  and  on  the  faith  that  the  title  to  the  land  re- 
mained in  Albert  H.  Tyner,  it  would,  perhaps,  be  different ; 
bat  he  did  not  change  position,  he  was  throughout  simply  a 
creditor,  endeavoring  to  enforce  collection  of  an  antecedent 
debt.  The  law  is  well  established  in  this  State,  and  so  it  is 
generally  held  elsewhere,  that  a  creditor  holding  a  claim  for 
a  pre-existing  debt  is  not  a  bona  fide  purchaser  within  the 
meaning  of  our  registry  law.  Brower  v.  WiiTneyerj  supra  ; 
Petry  v.  Ambrosher,  100  Ind.  510  (514) ;  WeH  v.  NayloVy  93 
Ind.  431 ;  Busenbarke  v.  Ramey,  supra.  No  lien  was  re- 
leased, nor  any  money  advanced  by  the  creditor  on  the  faith 
that  his  debtor  continued  to  be  the  owner  of  the  land,  so  that 
he  can  not  be  considered  as  occupying  the  position  of  a  bona 
fide  purchaser.  Fitzpatrick  v.  Papa,  89  Ind.  17.  It  is  only 
those  who  stand  in  that  position  that  our  registry  law  pro- 
tects against  unrecorded  deeds.  Runyan  v.  McCleHan,  24 
lod.  165.  The  provision  of  the  statute  is  that  deeds  not  re- 
corded within  forty-five  days  after  their  execution  "  shall  be 
fraudulent  and  void  as  against  any  subsequent  purchaser, 
lessee,  or  mortgagee  in  good  faith  and  for  a  valuable  consider-^ 
ation."  R.  S.  1881,  section  2931.  Registry  is  the  creature  of 
statute.  If  there  were  no  statute  requiring  a  registry,  all  per- 
sons would  be  bound,  at  their  peril,  to  take  notice  of  a  con- 
veyance under  which  possession  was  taken,  and  a  deed  not 
recorded  is  good  as  against  all  persons  not  protected  by  the 
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statute.  A  judgment  creditor  is  not  within  the  provisions 
of  our  statute^  for  he  is  not  a  mortgagee  nor  a  lessee^  nor  is 
he  a  purchaser  in  good  faith.  Where,  as  here,  the  sole  foun- 
dation of  the  claimant's  right  is  his  own  judgment  he  is  not 
a  bona  fide  purchaser,  and  he  can  not  prevail  against  a  good- 
iaith  purchaser  holding  under  an  unrecorded  deed. 

We  are  aware  that  in  some  of  the  decisions  of  this  court 
there  was  a  departure  from  the  true  rule,  and  that  it  was  de- 
clared in  those  cases  that  a  judgment  creditor  who  purchases 
at  his  own  sale  is  a  bona  fide  purchaser.     Hooker  v.  Hooker, 

75  Ind.  571 ;  Oifford  v.  Benndty  75  Ind.  528 ;  Tttiio  v.  Ham- 
ilton,  86  Ind.  137. 

These  decisions  can  not  be  sustained,  for  they  are  opposed 
to  principle  and  to  our  earlier  decisions,  and  they  are  denied 
by  all  of  our  later  cases.  They  have,  indeed,  been  overruled 
and  must  be  regarded  as  without  force.  They  are  opjiosed 
in  principle  by  the  early  case  of  White  v.  Wilson,  supra,  and 
they  are  in  direct  and  irreconcilable  conflict  with  the 
well-reasoned  case  of  Glidewell  v.  Spaugh,  26  Ind.  319, 
wherein  the  court  quoted,  with  approval.  Chancellor  Wal- 
worth's statement  of  the  law  in  the  case  of  Keirsted  v.  Avery, 
4  Paige,  9  :  "it  is  now  settled,"  said  the  chancellor,  "  that  a 
judgment,  being  merely  a  general  lien  on  the  land  of  the 
debtor, the  lien  is  subject  to  every  equity  which  existed  against 
the  land  in  the  hands  of  the  judgment  debtor  at  the  time  of  the 
docketing  of  the  judgment.  And  the  court  of  chancery  will 
protect  the  equitable  rights  of  third  persons  against  the  legal 
lien,  and  will  limit  that  lien  to  the  actual  interest  which  the 
judgment  debtor  has  in  the  estate.''  Glidewell  v.  8paugh,8upra, 
has  been  approved  and  followed  again  and  again.  Watkins  v. 
JoneSy  28  Ind.  12 ;  Troost  v.  Davis,  31  Ind.  34 ;  Hampson  v. 
Fall,  64  Ind.  382 ;  Monticello,  etc,  Co.  v.  Loughry,  72  Ind. 
562;  Jones  v.  Rhoads,  74  Ind.  510  (513)  ;  Sharpe  v.  Dams, 

76  Ind.  17;  Boyd  v.  Anderson,  supra;  Heberd  v.  Wines, 
105  Ind.  237;  Blair  v.  Smith,  114  Ind.  114.  The  rule 
laid  down  in  Glidewell  v.  Spaugh,  supra,  has  been  adopted  and 
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enforced  in  many  other  cases.  Miller  v.  Noble,  86  Ind.  527  ; 
Hays  V.  Eeger,  102  Ind.  524 ;  FoUz  v.  Wert,  103  Ind.  404 ; 
Wright  v.  lichenor,  104  Ind.  185;  Winghtv.Jones,  105  Ind. 
17 ;   Taylor  v.  Duesterberg,  109  Ind.  165. 

In  Taylor  v.  Dtiesterberg,  supra,  the  court,  in  speaking  of 
judgment  creditors,  said  :  ''Their  right  is  to  be  confined  to  the 
actual  interest  which  their  debtor  had  in  the  property .''  It 
was  said  by  the  court  in  Foltz  v.  Wert,  supra,  that :  "  Courts 
of  chancery  will  so  control  the  legal  lien  of  the  judgment  as 
to  restrict  it  to  the  actual  interest  of  the  judgment  debtor  in 
the  property,"  and  in  support  of  this  doctrine  the  cases  of 
Armstrong  v.  Fearnaw,  67  Ind.  429,  Wharton  v.  Wilson,  60 
Ind.  591,  Hyffman  v.  Copeland,  86  Ind.  224,  Jofies  v.  Rhoads, 
supra,  and  other  cases  were  cited.  Still  stronger  is  the 
statement  in  Heberd  v.  Wines,  supra,  for  it  was  there  said  : 
"  It  is  settled  in  this  State,  that  judgments  are  simply  gen- 
eral liens  upon  whatever  interest  the  judgment  debtor  may 
have  in  lands,  and  no  more.'' 

The  great  weight  of  authority,  evidenced  by  our  own  well- 
considered  cases,  as  well  as  by  the  decisions  of  other  courts 
thank)ur  own,  is  that  a  judgment  creditor  who  buys  at  his 
own  sale  obtains  only  the  interest  which  the  judgment  debtor 
had  in  the  property  at  the  time  the  judgment  was  entered. 
Mansfield  v.  Gregory^  8  Neb,  432;  Galway  v.  Malchow,  7 
Neb.  285  ;  Metz  v.  Stale  Bank,  7  Neb.  165  ;  Carney  v.  jEm- 
mans,  9  IV^is.  109 ;  O'Neal  v.  Wilson,  21  Ala.  288  ;  Stevens 
V.  King,  21  Ala.  429 ;  Rutherford  v.  Green,  2  Iredell  Eq. 
121 ;  National  Bank,  etc.,  v.  King,  110  111.  254;  Ti'eptow  v. 
Buse^  10  Kan.  170 ;  Emerson  v.  Sansome,  41  Cal.  552  ;  Taylor 
V.  Ihkford,  11  Smede  &  M.  21.  In  Harrall  v.  Gray,  10 
Neb.  186,  the  rule  was  applied  against  a  purchaser  at  a 
sheriff's  sale  in  favor  of  a  party  claiming  under  an  un- 
recorded deed,  and  it  was  said  :  "  This  brings  the  case  quite 
within  the  holding  of  this  court  in  Mansfield  v.  Gregory,  8 
Neb.  432.  Under  that  decision  it  may  be  considered  set- 
tled— ^if,  indeed,  the  courts  of  the  country  had  not  long  since 
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settled  it — that  a  prior  unrecorded  deed,  made  and  delivered 
in  good  faith  for  a  valuable  consideration,  so  as  to  pass 
title  in  law,  will  take  precedence  of  an  attachment  or  judg- 
ment, provided  such  first-mentioned  deed  be  recorded  before 
any  deed  to  the  premises  be  recorded,  which  is  based  upon 
such  attachment  or  judgment/' 

Counsel  for  the  appellees  argue  the  case  as  if  the  cross- 
complaint  had  not  been  withdrawn,  and  in  this  they  are  in 
error,  for  the  record  shows  that  the  answers  and  cross-com- 
plaint were  withdrawn,  and  that  the  demurrers  to  the  com- 
plaint were  re-argued  and  sustained.  There  is,  therefore, 
nothing  before  us  except  the  ruling  upon  the  demurrers  to 
the  complaint,  and  that  ruling  was  clearly  wrong. 

The  judgment  is  reversed,  with  instructions  to  overrule 
the  demurrers  to  the  complaint,  and  to  proceed  in  accordance 
with  this  opinion. 

Filed  Nov.  22, 1889. 


No.  13,781. 

Schipper  v.  The  City  op  Aijbora. 

Mttnicipal  Corporation. — Ih'ainage, — Guy's  Authority. — Right  to  Aeqmre 
Land, — Easement. — A  city  having  the  authority  to  construct  sewers  and 
drains  for  the  protection  and  improvement  of  the  streets,  and  as  inci- 
dent to  that  power  the  right  to  acquire  land,  by  the  ordinary  methods, 
in  order  to  carry  out  the  principal  power,  it  has  the  power  to  acquire 
an  easement  in  land  as  an  outlet  for  its  sewers  and  drains. 

Same. — Plan  for  Draina^, — Abandonment  of, — lAability  on  Quantum  Mendt 
for  Services. — The  city  of  Aurora,  to  drain  one  of  its  streets  terminating 
at  the  river  bank,  adopted  a  plan  which  contemplated  the  construction 
of  a  stone  gutter  to  extend  from  low-water  mark  to  the  top  of  the  bank. 
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Plaintiff,  for  the  protection  of  this  work,  agreed  to  make  a  filling,  at 
either  side  of  the  gutter,  in  consideration  of  the  grant  of  the  land  over 
which  the  city  had  acquired  an  easement  for  the  purpose  of  this  drain- 
age, to  he  used  for  a  private  landing.  Owing  to  a  change  in  the  plan 
of  the  work  it  was  found  that  no  landing  could  he  made. 

Hdd,  that  the  plaintiff,  while  not  entitled  to  recover  damages  for  the 
breach  of  the  contract,  being  bound  to  take  notice  of  the  city's  right  to 
change  the  plan  of  the  work,  could  recover  for  work  done  under  the 
contract,  it  being  a  contract  not  prohibited  by  statute,  or  in  violation 
of  public  policy. 

fiAMS. — PabUc  la^nxniemenL'—Cfonlroui  for  Future  Oorutruetion. — Compe- 
tenctf  nf  Oity  to  Make. — It  was  not  competent  for  the  city  to  bind  itself 
to  construct  an  expensive  public  improvement  at  a  future  time  in  order 
that  a  valuable  wharf  might  be  created  for  the  plaintiff's  use.  A  mu- 
nicipal corporation  can  not  by  contract  bind  itself  when  such  con- 
tract involves  the  surrender  of  the  exercise  of  a  discretionary  right 
which  it  is  the  duty  of  the  corporation  to  exercise  for  the  public  good. 

From  the  Dearborn  Circait  Court. 

O.  M.  Roberta  and  C  W.  Stapp^  for  appellant. 

W.  8.  Holman  and  W.  8.  HolmaUj  /r.,  for  appellee. 

Mitchell,  J. — Bernard  Schipper  brought  this  suit  to  re- 
cover damages  for  the  breach  of  a  contract  made  by  him 
with  the  city  of  Aurora,  and  to  recover  for  work  done  un- 
der the  contract.  The  court  sustained  a  demurrer  to  the 
complaint,  and  the  propriety  of  this  ruling  is  the  only  ques- 
tion presented  on  this  appeal. 

It  appears  that  Literary  street,  in  the  city  of  Aurora,  ter- 
minates at  the  north  bank  of  the  Ohio  river,  and  that  in 
order  to  carry  the  surface  water,  which  collected  on  that  and 
other  streets,  from  the  top  of  the  bank  at  the  south  end  of 
the  street,  down  to  the  surface  of  the  water  in  the  river,  at 
low-water  mark,  so  as  to  prevent  the  washing  out  of  the 
bank,  the  city  authorities,  in  the  year  1873,  determined  to  con- 
struct a  stone  gutter,  of  suitable  width,  on  a  line  with  the  ex- 
tension of  the  center  of  the  street  down  the  slope  of  the  bank, 
a  distance  of  two  hundred  and  fifty  feet.  In  order  to  carry 
its  plans  into  execution,  the  city  obtained  a  grant  from  James 
W.  Gaff,  who  owned  the  land  constituting  the  bank  of  the 
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river,  by  which  it  became  authorized  to  contract  and  main- 
tain the  proposed  gutter,  and  also  to  build  and  maintain 
abutments  and  stone  walls  necessary  to  protect  the  street  on 
the  land  owned  by  GaflF.  Afterwards,  in  the  year  1876,  hav- 
ing constructed  the  gutter  as  proposed,  for  a  distance  of  one 
hundred  feet,  upward  from  low-water  mark,  the  city  leased 
the  ground  acquired  from  Gaff  to  the  plaintiff  for  a  period 
of  ten  years,  to  be  used  for  a  private  landing.  The  latter 
agreed,  as  a  consideration  for  the  lease,  to  fill  in  with  earth 
on  each  side  of  the  gutter  then  constructed,  and  thereafter 
to  be  completed,  to  the  width  of  fifty-nine  feet.  It  is  averred 
that  the  plaintiff  filled  in  over  five  thousand  cubio  yards 
of  earth  along  the  sides  of  that  part  of  the  gutter  which  had 
been  completed ;  that  the  filling  and  paving  so  done  by  the 
plaintiff  cost  and  was  of  the  value  of  $1,000;  that  it  bene- 
fited the  city  to  an  amount  exceeding  the  cost  of  the  work, 
by  protecting  and  holding  in  place  that  part  of  the  gutter 
which  had  been  completed.  The  plaintiff  charges  that  the 
city  refused  to  complete  the  work  according  to  the  agree- 
ment and  in  conformity  with  the  plans  and  specifications 
adopted ;  that  instead  of  carrying  the  paved  gutter  up  to 
the  top  of  the  bank  it  constructed  wooden  culverts  or  chutes 
through  which  the  water  was  conducted  from  the  top  of  the 
river  bank  down  to  the  point  where  the  gutter  had  been 
completed,  at  the  time  the  lease  was  made.  It  is  averred 
that  if  the  gutter  had  been  completed  according  to  the  plan 
proposed,  and  in  the  manner  agreed  upon,  the  ground  leased 
when  filled  as  contemplated  would  have  constituted  a  desir- 
able landing,  or  wharf,  but  that  in  the  condition  in  which  it 
was  left  it  was  of  no  value  whatever,  and  that  the  expense 
incurred  and  labor  performed  by  plaintiff  had  been  wholly 
lost,  to  his  damage,  etx). 

It  is  contended  in  support  of  the  judgment  below,  that  the 
city  of  Aurora  exceeded  its  power  in  attempting  to  lease  the 
tract  of  land  over  which  it  had  acquired  an  easement  to  con- 
duct the  surface  water  from  the  streets  of  the  city,  by  means 
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of  gutters,  to  the  plaintiff  for  his  exclusive  use,  as  a  private 
landing,  and  that  since  the  contract  was  void  as  a  lease,  all 
the  auxiliary  covenants  are  discharged.  It  is  conceded  that 
if  the  appellant  had  paid  money  into  the  city  treasury  he 
would  be  entitled  to  recover  it  in  the  proper  form  of  action, 
but  it  is  said  he  has  parted  with  nothing,  the  city  has  simply 
changed  its  plan,  and  remained  inactive,  hence  there  is  no 
right  of  recovery  in  an  action  for  damages  for  a  breach  of 
the  contract.  The  facts,  as  we  view  them,  make  a  case  of  a 
different  complexion. 

Cities  have  authority  to  construct  sewers  and  drains  for 
the  protection  and  improvement  of  the  streets,  and  as  inci- 
dent to  that  power  they  had  the  right  to  acquire  land  by 
the  ordinary  methods  in  order  to  carry  out  the  principal 
power.     2  Dillon  Munic.  Corp.,  sections  574,  575.  • 

The  city  had  the  unquestioned  power  to  acquire  an  ease- 
ment in  the  land  subsequently  leased  to  the  appellant,  as  an 
outlet  for  its  drains  or  sewers.  Leeds  v.  City  of  liichniond, 
102  Ind.  372. 

It  was  also  within  the  undoubted  discretion  of  the  city  to 
adopt  proper  plans,  and  provide  for  the  construction  of  such 
sewers  or  drains  as  in  the  judgment  of  its  officers  were  fit  and 
necessary  to  carry  the  water  off  the  street-s.  The  facts  stated 
show  that  the  city  had  adopted  a  plan  which  contemplated 
the  construction  of  a  stone  gutter  commencing  at  low-water 
mark,  and  extending,  with  increasing  width,  a  distance  of 
250  feet  to  the  top  of  the  bank.  For  the  protection  of  this 
work  it  was  necessary  to  fill  in  on  either  side  with  earth. 
The  appellant  agreed  to  make  this  filling  in  consideration  of 
the  grant  of  an  exclusive  privilege  to  use  the  ground  for  a 
private  wharf.  After  doing  work,  which  it  is  averred  cost 
more  than  one  thousand  dollars,  and  which  enured  to  the 
benefit  of  the  city,  the  authorities  changed  the  plan  so  as  to 
render  the  work  done  by  the  appellant  utterly  valueless  to 
him  in  the  creation  of  a  private  landing. 

It  is  not  necessary  that  we  should  jnquire  into  the  power 
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of  the  city  to  make  the  lease  in  question.  We  have  seen 
that  it  had  the  power  to  acquire  the  ground  and  construct  the 
work  proposed.  If  we  concede  that  the  lease  was  void,  and 
conferred  no  privilege  on  the  appellant,  it  by  no  means  fol- 
lows that  the  city  may  retain  the  benefit  of  the  work  per- 
formed without  paying,  at  least,  what  it  would  have  cost  to 
protect  the  gutter  which  it  had  constructed.  Where  a  city 
or  municipality  receives  the  benefit  of  money,  labor  or  prop- 
erty upon  a  contract,  made  without  due  formality,  or  which 
it  had  no  authority  to  make,  and  which  it  refuses  to  execute, 
it  will  nevertheless  be  liable  to  the  person  conferring  the 
benefit  to  the  extent  of  the  value  of  what  has  been  received 
and  appropriated,  unless  the  contract  was  prohibited  by  stat- 
ute, or  in  violation  of  public  policy.  State  Boards  etc,,  v. 
^tizena,  etc.,  R.  W.  Co.,  47  Ind.  407 ;  Oity  of  Loganaport  v. 
Dykeman,  116  Ind.  15.  As  was  said  in  Boss  Foundry,  etc., 
V.  Board,  etc.,  115  Irid.  234  (244) :  "  When  a  corporation  has 
received  the  money  or  property  of  an  individual,  under 
color  of  authority,  and  has  appropriated  it  to  its  necessary 
and  beneficial  use,  it  will  not  be  heard  to  assert  its  want  of 
power  to  pay  the  value  of  what  it  has  received  and  still  re- 
tains." Dill  V.  Inhabitants^  etc.,  7  Met.  438;  Hitchcock  v. Gal- 
veston, 96  U.  S.  341.  The  case  last  cited  is  directly  in  point, 
and  the  principles  which  ruled  the  decision  control  our  judg- 
ment. The  city  of  Galveston,  proposing  certain  street  im- 
provements, entered  into  a  contract  for  the  construction  of 
the  work,  agreeing  to  pay  for  it  by  delivering  to  the  con- 
tractors certain  bonds  to  be  issued  by  the  city.  Subsequently 
the  city  refused  to  issue  the  bonds,  or  pay  for  the  work,  on 
the  ground  that  the  agreement  to  issue  bonds  was  ultra  vires 
and  void.  Conceding  that  the  contract  was  inoperative,  so 
far  as  it  related  to  the  issuing  of  the  bonds  of  the  city,  it 
was  held  that  it  was  lawful  in  other  respects,  and  that  the 
city  was  liable  for  the  work  done  under  it. 

So  without  inquiring  into  the  power  of  the  city  to  make 
the  lease  in  question,  since  it  was  confessedly  within  its  power 
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to  make  the  improvement  upon  which  it  had  entered^  and 
to  cause  the  work  done  by  it  to  be  protected,  the  conclusion 
follows^  to  the  extent  that  the  contract  relates  to  the  im- 
provement, it  is  valid,  and  imposes  upon  the  city  the  obliga- 
tion to  pay  for  the  benefits  received  under  it. 

The  city  proposed  to  compensate  the  plaintiff 'for  his  work 
by  granting  him  the  right  to  use  the  ground  for  a  private 
landing.  Subsequently,  owing  to  a  change  in  the  plan  of 
the  work,  it  was  found  that  no  landing  could  be  made.  The 
city  had  the  undoubted  right  to  change  the  plan  of  the  work, 
and  of  this  right  the  appellant  was  bound  to  take  notice. 
It  was  not  competent  for  the  city  to  bind  itself  to  construct 
an  expensive  public  improvement  at  a  future  time  in  order 
that  a  valuable  wharf  might  be  created  for  the  appellant's 
private  use.  A  municipal  corporation  can  not  by  contract 
bind  itself,  when  such  contract  involves  the  surrender  of  the 
exercise  of  a  discretionary  right  which  it  is  the  duty  of  the 
corporation  to  exercise  for  the  public  good.  (Xty  of  Peru  v. 
GleaaoUf  91  Ind.  666,  and  cases  cited.  But  having  changed 
the  plan  so  that  the  result  was  an  appropriation  of  the  plain- 
tiff's work,  it  can  not  now  be  heard  to  say  that  it  has  no 
power  to  pay  for  what  it  has  received. 

So  far,  therefore,  as  the  appellant's  complaint  counted 
upon  a  right  to  recover  for  the  failure  of  the  city  to  com- 
plete the  work  as  proposed,  the  demurrer  was  properly  sus- 
tained. The  complaint  was,  however,  broad  enough  to  in- 
clude a  right  to  recover  for  the  work  done,  the  benefit  of 
which  enured  to  the  city.  In  that  respect  the  complaint 
stated  facts  sufficient  to  constitute  a  cause  of  action. 

The  judgment  is  reversed,  with  costs. 
Filed  Nov.  22, 1889. 

END  OF  MAY  TERM,  1889. 
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No.  13,793. 

McCoy  v.  The  State,  ex  eel.  Trucks. 

Appeal. — From  Justice  of  the  Peace, — Bastardy, — ^The  State  may  appeal  from 
the  judgment  of  a  justice  of  the  peace  discharging^  the  defendant  in  a 
bastardy  proceeding. 

SAMB.--i^ecfed.--i2a^^Saiti(m.--Juri8die<ion.-- Where  an  appeal  has  actually 
been  perfected,  no  matter  by  whom,  the  court  acquires  jurisdiction  of 
the  case,  and  if  the  prosecuting  attorney,  or  his  deputy,  appears  in 
the  circuit  court  and  prosecutes  the  appeal  to  final  judgment,  that 
amounts  to  an  adoption  or  ratification  of  the  act  of  the  person  who  took 
the  appeal. 

Same. — Justice  of  the  Peace, — Finding, — Judgment, — Where  a  finding  by  the 
justice  of  the  peace  in  a  prosecution  for  bastardy  that  the  evidence  is 
insufficient  to  support  the  verdict,  is  followed  by  a  judgment  that  the 
defendant  be  discharged,  the  judgment  is  a  final  one,  and  from  it  an 
appeal  may  be  taken. 

BiLii  OF  Exceptions. — Date  of  Presentation, — Endorsement, — An  endorse- 
ment on  a  bill  of  exceptions  showing  the  date  of  its  presentation  is  not 
equivalent  to  stating  the  date  of  its  presentation  in  the  bill  as  required 
by  statute. 

From  the  Delaware  Circuit  Court. 

(160) 


NOYEMBEB  TERM,  1889.  161 

McCoy  V.  The  State,  ex  rd.  Tracks. 

-D.  F,  TayloTy  It,  8.  Oregory,  A.  C.  Silverburg  and  R.  H. 
Hartford^  for  appellant. 

W.  A.  Thompson,  A,  0.  Marsh  and  J.  W.  Thompson,  for 
appellee. 

MrrcHELiiy  0.  J. — This  is  an  appeal  from  a  judgment  in 
which  it  was  found  and  adjudged  that  the  appellant  was  the 
father  of  a  bastard  child  begotten  by  him  of  the  body  of  the 
relatrix^  and  in  which  it  was  also  adjudged  that  he  pay  a 
specified  sum  to  secure  the  maintenance  and  education  of  the 
child.  At  the  preliminary  hearing  the  justice  of  the  peace 
before  whom  the  proceedings  were  instituted,  found  that  the 
defendant  '^  was  not  proven  to  be  the  father  of  the  bastard 
child/'  and  ^'adjudged  that  he  be  discharged."  Thereupon, 
the  record  of  the  justice  continues,  ^^  Thomas  Bosworth,  on 
the  part  of  the  State,  moved  for  an  appeal  to  the  Jay  Circuit 
Court." 

In  the  circuit  court  the  defendant  moved  that  the  appeal 
be  dismissed,  on  the  ground  that  Thomas  Bosworth  was 
neither  the  prosecuting  attorney  nor  in  any  manner  author- 
ized to  act  as  his  deputy,  and  that  the  appeal  had  therefore 
been  taken  without  competent  authority. 

It  is  objected  that  the  court  erred  in  overruling  this  mo- 
tion. The  motion  was  properly  overruled.  It  is  settled  that 
the  State  may  appeal  from  the  judgment  of  a  justice  of  the 
peace  discharging  the  defendant  in  a  bastardy  proceeding. 
Morris  v.  State,  ex  rd,,  115  Ind.  282,  and  cases  cited. 

Where  an  appeal  has  actually  been  perfected,  no  matter  by 
whom,  the  court  acquires  jurisdiction  of  the  case,  and  if  the 
prosecuting  attorney,  or  his  deputy,  appears  in  the  circuit 
court,  and  prosecutes  the  appeal  to  final  judgment,  that 
amounts  to  an  adoption  or  ratification  of  the  act  of  the  per- 
son who  took  the  appeal.  TJm^h  v.  State,  ex  rel.,  105  Ind. 
117. 

Assuming  that  the  appeal  was  taken  at  the  instance  of  the 
Vol.  121.— 11 
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relatrix^  upon  the  motion  of  counsel  employed  by  her,  since 
the  prosecuting  attorney  recognized  what  had  been  done,  and 
resisted  the  motion  to  dismiss  the  appeal,  the  defendant  does 
not  occupy  a  position  which  entitles  him  to  assert  that  the 
appeal  had  been  taken  without  the  authority  of  the  prosecut- 
ing attorney.  It  is  further  insisted  that  the  motion  to  dis- 
miss should  have  been  sustained,  because  the  justice  of  the 
peace  failed  to  render  a  final  judgment.  The  record  of  the 
justice  shows,  however,  that  he  did  render  a  final  judgment. 
Afler  finding  the  evidence  insufficient  to  sustain  the  charge 
that  the  defendant  was  the  father  of  the  bastard  child,  it  was 
"  therefore  adjudged  that  he  be  discharged."  The  finding 
was  to  the  effect  that  the  defendant  was  not  guilty.  This  was 
followed  by  a  judgment  that  he  be  discharged.  Askren  v. 
State,  ex  reL,  51  Ind.  592. 

This  was  a  proper  judgment,  and  one  from  which  an  ap- 
peal might  be  taken. 

Various  other  questions  are  made  challenging  the  propriety 
of  rulings  of  the  court  in  refusing  to  give  certain  instruc- 
tions asked  on  the  appellant's  behalf,  and  in  admitting  and 
excluding  evidence  offered  during  the  progress  of  the  trial. 
It  is  contended  that  the  bill  of  exceptions,  purporting  to 
contain  the  evidence,  is  not  properly  in  the  record. 

While  we  have  examined  the  several  questions  thus  pre- 
sented, and  do  not  find  any  error  in  the  rulings  complained 
of,  we  do  not  state  each  of  the  questions  made,  because  the 
record  is  in  such  a  condition  that  none  of  the  questions  re- 
ferred to  are  properly  presented.  The  questions  relating  to 
the  refusal  of  the  court  to  give  the  instructions  asked  are  not 
presented  under  rule  30,  as  might  well  have  been  done,  ac- 
companied by  a  statement  of  the  judge  that  there  was  com- 
petent evidence  material  to  the  point  covered  by  the  instruc- 
tions, nor  is  the  bill  of  exceptions,  which  purports  to  con- 
tain the  evidence,  properly  in  the  record. 

The  statute,  section  629,  R.  S.  1881,  which  regulates  the 
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signing  and  filing  of  bills  of  exceptions^  contains  certain 
mandatory  requirements^  viz.,  that "  the  party  objecting  must, 
within  such  time  as  may  be  allowed^  present  to  the  judge  a 
proper  bill  of  exceptions/'  and  that  "  the  date  of  the  pre- 
sentation shall  be  stated  in  the  bill  of  exceptions/'  Bigler 
V.  Riglevy  120  Ind.  431. 

There  is  nothing  in  the  bill  of  exceptions  to  show  the  date 
of  its  presentation  to  the  presiding  judge.  We  find  in  the 
transcript^  following  the  bill  of  exceptions^  and  below  the 
signature  of  the  judge  thereto^  this  statement :  '^  Endorsed  on 
said  bill  of  exceptions  is  the  following^  viz. :  ^  Presented 
Dec.  7th,  1886.  Orlando  J.  Lotz,  Judge.' "  This  statement 
in  the  transcript  was  presumably  made  by  the  clerk,  but  this 
can  not  be  regarded  as  a  part  of  the  record,  and  if  it  should 
be  so  regarded,  still  an  endorsement  on  a  bill  of  exceptions 
showing  the  date  of  its  presentation,  is  not  equivalent  to 
stating  the  date  of  its  presentation  in  the  bill.  As  we  have 
seen,  the  requirement  of  the  statute  is  that  the  date  of  the 
presentation  shall  be  stated  in  the  bill.  Buehart  v.  Burger, 
115  Ind.  123 ;  Orton  v.  Tildm,  110  Ind.  131  (139). 

The  judgment  is  affirmed,  with  costs. 

FUed  Nov.  25, 1889. 
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No.  13,889. 

BowEN  t;.  Swander  bt  al. 

SpboiaIi  Judob. — AppointmenL — Objection. — Supreme  Court. — Where  no  ob- 
jection is  made  to  the  appointment  of  a  judge  or  to  his  authority  to  act 
as  judge  pro  tempore  at  any  stage  of  the  proceedings,  an  objection  to  his 
appointment  will  not  be  considered  by  the  Supreme  Court 

Practice. —  Venire  de  novo. — Sjpecial  Finding. — A  venire  de  novo  will  not  be 
granted  for  any  other  cause  than  a  defect  in  the  form  of  the  special 
finding. 

GuABDiAN  AND  Wabd. — JPortiUum. — A  guardian  is  authorized  by  sections 
1194  and  2542,  R.  S.  1881,  to  institute  an  action  of  partition  in  the 
ward's  behalf  and  prosecute  it  in  his  own  name. 

Real  Estate. — Adverse  Posaeesum, — Color  of  Titte. — Continuous  possession 
of  real  estate  under  claim  of  ownership  for  thirty  years  or  more  con- 
fers a  complete  title.  The  adverse  possession  need  not  be  under  color 
of  title  in  this  State. 

Tax  Sale. — Deed. —  What  Claimant  Must  Show. — One  making  a  claim  of 
.  ownership  to  real  estate  under  a  sale  for  delinquent  taxes,  mast  estab- 
lish affirmatively  that  all  the  requirements  of  the  law,  from  the  listing 
of  the  property  to  the  execution  of  the  deed,  were  strictly  complied  with. 

Vkwtvtiov.— Action.— Siaiuie  of  LimiUjtions  not  Available. — ^An  action  for 
partition  is  not  an  action  for  possession,  %nd  the  statutory  five  years' 
period  of  limitation  is  not  available  to  one  resisting  it. 

HuSBAKB  AND  WiPE. —  ATiUnuptiol  Agreement, —  MarUal  Right —  ITiff.— 
Life-EsUUe. — Where,  by  an  antenuptial  agreement  upon  a  valuable  con- 
sideration, the  husband  deprives  himself  of  his  marital  rights  in  his 
wife's  land,  and  by  the  will  of  the  testatrix  takes  a  life- estate  in  the 
whole  of  the  real  estate,  setting  up  no  other  claim  to  the  real  estate,  he 
will  be  deemed  to  have  accepted  the  provisions  of  the  will,  and  no  one 
else  can  interpose  any  other  claim  in  his  behalf. 

Wnx. — Construction  of . — Failure  to  Name  ExeevJUjr. — Tenants  in  Common. — 
Partilion. — Where  real  estate  is  devised  to  one  for  life,  and  after  hb 
death  the  proceeds  of  the  sale  thereof,  directed  by  the  will  to  be  made, 
to  certain  named  devisees,  no  executor  being  named  in  the  will — the 
manner  of  making  the  sale,  and  by  whom,  being  unprovided  for — the 
devisees  become  tenants  in  common  of  the  real  estate  after  the  death  of 
the  life-tenant,  and  may  maintain  partition. 

Tenants  in  Common. — In  Exclusive  Possession. — What  CSuirgeable  toAA. — ^A 
tenant  in  common  who  has  been  in  exclusive  possession,  denying  the 
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rights  of  other  tenants  in  common,  must  account  for  his  own  use  and 
occnpation  as  well  as  for  rents  received  from  third  persons. 

From  the  Carroll  Circuit  Court. 

J,  Applegate  and  C,  R.  Pollardy  for  appellant. 
J.  C  Odellj  M.  A.  Ryauy  B.  C.  Pollard  and  L.  D.  Boyd, 
for  appellees. 

Berkshire^  J. — This  was  an  action  in  partition  to  quiet 
title  and  for  an  accounting. 

The  appellee  Swander  was  the  plaintiff  below ;  the  appel- 
lee Smaltz  was  one  of  the  defendants,  as  was  the  appellant; 
there  was  another  defendant,  Henry  H.  Fisher,  who  was 
defaulted. 

Mrs.  Smaltz  filed  a  cross-complaint,  substantially  the  same 
in  its  averments  as  the  complaint. 

The  appellant  filed  a  cross-complaint,  averring  that  he  was 
the  owner  of  the  whole  of  the  real  estate,  and  asking  that 
his  title  be  quieted. 

Issue  was  joined  upon  the  complaint  and  each  of  the  cross- 
complaints,  and  the  cause  submitted  to  the  court,  with  a  re- 
quest for  a  special  finding. 

The  court  returned  a  special  finding,  and  the  conclusions 
of  law  being  favorable  to  the  appellees,  the  appellant  ex- 
cepted thereto.  He  then  filed  a  motion  for  a  new  trial,  which 
the  court  overruled,  and  he  reserved  an  exception ;  he  then 
moved  in  arrest  of  judgment,  which  motion  the  court  over- 
ruled, and  he  excepted ;  he  then  moved  that  a  venire  de  novo 
be  awarded,  which  motion  was  overruled  by  the  court,  and 
he  saved  an  exception,  and  the  court  then  rendered  judgment 
for  the  appellees. 

The  errors  assigned  are  as  follows  : 

1st.  The  court  erred  in  overruling  the  appellant^s  motion 
for  a  new  trial. 

2d.  The  court  erred  in  its  conclusions  of  law  on  the  facts 
found. 
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3d.  The  court  erred  in  overruling  appellant's  motion  for 
a  venire  de  novo. 

4th.  The  court  erred  in  overruling  appellant's  motion  in 
arrest  of  judgment. 

5th.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

6th.  The  cross-complaint  of  Florinda  Smaltz  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Whether  the  complaint^  or  the  cross-complaint  of  Mrs. 
SmaltZ;  would  be  good  as  against  a  demurrer,  is  a  question 
not  before  us ;  these  pleadings  are  clearly  sufficient  as  against 
a  motion  in  arrest  of  judgment,  and  sufficiently  good  when 
questioned  for  the  first  time  by  the  assignment  of  error  in 
this  court.  Peiers  v.  Bantay  120  Ind.  416 ;  Laverty  v.  StaJUy 
ex  reLy  109  Ind.  217 ;  Baltimorey  etc.y  R.  It.  Oo.  v.  Kreigefy 
90  Ind.  380;  Smith  v.  Smithy  106  Ind.  43. 

No  objection  was  made  to  Judge  Suit's  appointment,  nor 
to  his  authority  to  act  as  judge  pro  tempore  at  any  stage  of  the 
proceedings.  In  the  case  of  Cargar  v.  Feej  119  Ind.  536,  the 
judge  who  delivered  the  opinion  said :  ''An  appointment  of 
a  judge  pro  temporey  although  not  regularly  made,  consti- 
tutes the  appointee  a  judge  defaetOy  and  the  acts  of  a  judge 
de  facto  can  not  be  overthrown  in  a  collateral  attack,  nor,  in- 
deed, in  a  direct  attack,  unless  the  objection  is  promptly 
made."  Smurr  v.  State,  105  Ind.  125  ;  Schlungger  v.  StcUe, 
113  Ind.  295  ;  BaHley  v.  PhillipSy  114  Ind.  189  ;  Greenwood 
Y.  State,  116  Ind.  485;  LiUleton  y.  Smith,  119  Ind.  230; 
Hayes  v.  SykeSy  120  Ind.  180. 

The  court  did  not  err  in  overruling  the  motion  for  a  venire 
de  novo. 

The  special  finding  was  not  defective  in  form,  and  for  no 
other  cause  will  a  writ  of  that  character  be  awarded. 

This  leaves  but  the  first  and  second  alleged  errors  undis- 
posed of,  and  these  we  will  consider  together. 

The  action  was  well  brought  in  the  name  of  the  guardian. 
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Section  1194,  K.  S.  1881,  reads  thus:  "In  all  proceedings 
under  this  act,  (partition)  guardians  may  act  for  their  wards 
as  their  wards  might  have  acted,  being  of  age." 

Section  2542  reads  as  follows :  "  The  guardian  of  any 
minor  may  join  in  and  assent  to  a  partition  of  the  real  estate 
of  such  minor  under  the  direction  of  the  court,  upon  a  peti- 
tion for  partition." 

These  statutory  provisions  clearly  authorized  the  guardian 
to  institute  the  action  and  prosecute  it  in  his  own  name. 
Bundy  v.  Hall,  60  Ind.  177;    Miller  v.  Smith,  98  Ind.  226. 

That  the  testatrix,  Catherine  Murphy,  died  the  owner  of 
the  real  estate  involved  in  this  litigation  there  can  be  no 
question.  She,  and  those  under  whom  she  claimed,  had  at  the 
time  of  her  death  been  in  the  continuous  possession  of  said 
real  estate  under  claim  of  ownership  for  over  thirty  years. 
This  gave  her  a  title  as  good  as  though  she  had  received  a 
patent  directly  from  the  government. 

It  is  not  and  never  has  been  the  law  of  this  State  that 
there  must  be  color  of  title  before  an  adverse  possession 
will  ripen  into  a  title.  Gollett  v.  Board,  etc.,  119  Ind.  27; 
Roots  v.  Beck,  109  Ind.  472;  Riggs  v.  Riley,  113  Ind. 
208  ;  Law  v.  Smith,  4  Ind.  56 ;  (/ Donahue  v.  Oreager^  117 
Ind.  372;  Bell  v.  Longworth,  6  Ind.  273.  It  is  true 
that  the  conveyance  to  two  of  the  testatrix^s  remote  grantors 
named  different  lands  than  those  here  in  controversy,  and 
that  their  reformation  is  not  asked  for  in  this  action ;  but  the 
deeds  and  the  possession  under  them  characterized  the  posses- 
sion as  one  that  was  hostile  to  all  the  world,  and  which  in  time 
would  ripen  into  a  title.  But  if  it  were  conceded  that  the 
title  of  the  testatrix  was  not  a  good  title  it  would  not  help 
the  appellant  in  this  case;  the  testatrix  was  the  common 
source  of  title.  It  was  the  foundation  of  the  appellant's 
title  under  which  he  went  into  possession. 

It  is  well  settled  that  where  the  parties  claim  through  a 
common  source  of  title  it  is  prima  facte  sufficient  to  prove 
the  derivation  of  title  from  the  common  grantor,  without 


168  SUPREME  COURT  OF  INDIANA, 

Bowen  v,  Swander  el  cU, 

proving  his  title.  2  Greenl.  Ev.,  section  307;  Oronin  v. 
Gore,  38  Mich.  381 ;  Miller  v.  Hardin,  64  Mo.  545 ;  Sped 
V.  Greggy  51  Cal.  198;  Hartshorn  v.  Dawson,  79  111.  108  ^ 
Giarles  v.  Patch,  87  Mo.  450. 

The  claim  of  title  made  by  the  appellant  under  the  sale 
for  taxes  is  unavailing.  It  is  well  settled  law  in  this  State 
that  one  who  makes  claim  of  ownership  to  real  estate  un- 
der a  sale  for  delinquent  taxes,  must  establish  affirmatively 
that  all  the  requirements  of  the  law,  from  the  listing  of  the 
property  to  the  execution  of  the  deed,  were  strictly  complied 
with.  This  the  appellant  failed  to  do;  he  introduced  no 
evidence  except  his  deed.  Steeple  v.  Downing,  60  Ind.  478 ; 
MUlikan  v.  Patterson,  91  Ind.  515 ;  Haynes  v.  Cox,  118  Ind. 
184 ;  Kraus  v.  Montgomery,  114  Ind.  103.  This  is  not  an. 
action  for  possession,  and,  therefore,  the  five  years'  period 
of  limitation  which  the  appellant  insists  upon  does  not  ap- 
ply. English  y,  Powell,  119  Ind.  93;  Farrar  v.  Clark,  85 
Ind.  449 ;  Bowen  v.  Strikei^,  87  Ind.  317 ;  Gahe  v.  Root,  93 
Ind.  256. 

We  do  not  care  te  set  out  the  antenuptial  agreement  between 
Catherine  Murphy,  the  testatrix,  and  Alexander  B.  Murphy, 
who  afterwards  became  her  husband.  It  is  sufficient  to  say 
that  the  agreement  was  based  upon  a  valuable  consideration, 
and  that  by  its  terms  each  party  thereto  deprived  himself 
and  herself  of  all  rights  under  the  law,  as  widower  or  widow^ 
in  the  property  of  the  other ;  and  that  such  was  the  inten- 
tion of  the  parties  there  can  be  no  question.  See  McNuU  v. 
ITciVu^,  116  Ind.  545. 

If  the  contention  of  the  appellant  is  correct,  then  the 
antenuptial  agreement  served  no  useful  purpose  whatever* 
But  under  the  will  of  the  testatrix  the  husband  was  given 
a  life-estate  in  the  whole  of  the  real  estate,  and  there  is 
nothing  in  the  record  to  show  that  down  to  the  date  of  his 
death  he  ever  set  up  any  claim  to  the  real  estate,  other  than 
as  provided  in  the  will ;  and  this  being  so,  we  must  conclude 
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that  he  accepted  the  provisions  of  the  will ;  and  if  he  was 
content  therewith,  no  one  else  could  interpose  in  his  behalf. 

The  complaint  and  the  cross-complaint  of  Florinda  Smaltz 
made  Henry  H.  Fisher  a  party  defendant ;  he  made  default, 
and  the  court  found  that  he  had  no  interest  in  the  real  estate 
in  controversy,  and  that  the  appellant  and  the  appellees  were 
the  owners  thereof  and  tenants  in  common,  each  owning  an 
undivided  one-third.  Counsel  for  the  appellant  insist  that 
this  was  reversible  error.  Henry  H.  Fisher  is  not  here  com- 
plaining, and  is  concluded  by  the  judgment.  We  can  not 
see,  therefore,  how  the  appellant  is  prejudiced  by  this  action 
of  the  court,  as  it  has  the  effect  to  increase  his  interest  in 
the  estate^  and  in  the  rents  and  profits  for  which  he  is  ad- 
judged to  account. 

But,  if  we  are  wrong  in  our  conclusion,  it  will  work  no 
prejudice  to  the  appellant,  as  the  question  is  not  presented  in 
the  record  for  our  consideration. 

The  next,  and  most  important  question  for  our  consider- 
ation is.  Did  the  appellees  acquire  title  to  the  real  estate  by 
the  will  of  Catherine  Murphy  ? 

The  will  reads  as  follows : 

"  I,  Catherine  A.  Murphy,  do  make  and  publish  this  my 
last  will  and  testament. 

"  I  give  and  devise  to  my  beloved  husband,  A.  B.  Murphy, 
my  farm,  on  which  we  now  live,  situated  in  Carroll  county. 
State  of  Indiana,  containing  eighty  acres,  during  his  natural 
life,  and  all  my  personal  property,  and  household  goods,  in 
fee,  to  dispose  of  as  he  may  see  fit,  except  one  bed  and  bed- 
ding, to  my  sister  Leah  Durany,  said  bed  containing  one 
straw  tick,  feather-bed,  two  quilts,  two  pillows,  one  sheet  and 
a  bolster-case,  one  coverlid  ;  and  I  devise  to  John  Franklin 
Fisher  one  bed,  said  bed  to  contain  one  straw  tick,  one  feather- 
bed, one  quilt,  and  two  coverlids,  one  blanket,  one  comfort, 
two  pillows ;  and,  also,  to  said  John  Fisher,  one  bay  horse 
about  six  years  old  last  spring.  My  beloved  husband  is  to 
pay  all  my  just  debts  out  of  my  personal  property,  and  after 
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the  death  of  my  beloved  husbaDd,  it  is  my  will  that  the  farm 
shall  be  sold  and  the  proceeds  to  be  divided  equally  between 
my  sister  Leah  Darany,  aud  John  Franklin  Fisher,  and  my 
sister  Florinda  Smaltz,  except  two  hundred  dollars,  which  I 
devise  to  Henry  Hetrick  Fisher.  It  is  my  will  that  the 
money  which  may  come  to  Leah  Durany  by  the  sale  of  my 
place  shall  be  put  in  the  hands  of  a  guardian,  and  the  in- 
terest and  principal  to  be  paid  to  her  as  she  stands  in  need 
of  it.  If  the  said  Leah  Durany  should  die  before  she  uses 
all  the  money,  it  is  my  will  that  what  is  lefl  after  her  death 
be  equally  divided  between  Jonathan  Franklin  Fisher  and 
Florinda  Smaltz.  It  is  my  will,  if  my  husband  should 
marry  again,  that  all  his  interest  in  said  farm  should  cease. 
It  is  my  will  that  my  husband  is  to  pay  all  the  taxes,  and  to 
keep  them  paid,  and  to  keep  the  farm  in  good  order." 

It  will  be  observed  that  this  will,  like  many  others,  is  in- 
artistically  drawn,  and  that  it  is  the  handiwork  of  some  per- 
son who  was  not  familiar  with  such  instruments,  nor  with 
the  rules  of  law  by  which  they  are  governed.  And,  although 
the  testatrix  provides  that  at  the  death  of  her  husband  her 
real  estate  shall  be  sold  and  the  proceeds  thereof  divided  be- 
tween certain  devisees  named,  she  nominates  no  one  as  ex- 
ecutor to  execute  the  will,  and  the  manner  of  making  the 
sale,  and  by  whom,  is  left  unprovided  for. 

In  construing  wills  the  courts  have  made  a  distinction 
between  a  devise  to  the  executor  of  real  estate,  with  direc- 
tions to  sell  the  same  and  make  distribution  of  the  proceeds, 
and  a  devise  which  directs  that  real  estate  be  sold  and  the 
proceeds  distributed,  but  without  passing  the  legal  title  to 
the  executor. 

In  the  one  case  it  is  held  that  the  executor  is  the  custo- 
dian of  the  title  until  divested  by  the  sale,  while  in  the  other 
the  title  is  held  to  be  in  the  beneficiary  or  the  heir  until  the 
sale  is  made.  3  Jarman  Wills  (5th  Am.  ed.),  36,  note  ;  Brum- 
field  V.  Drooky  101  Ind.  190;     Simonds  v.  Harris,  92  Ind. 
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505 ;    l^mpson  v.  Schenck,  16  Ind.  194 ;     WiUon  v.  Ruddj 
19  Ind.  101. 

In  the  present  case  it  appears  from  the  record  that  the  tes- 
tatrix had  no  living  children,  but  that  some  of  the  devisees 
or  legatees  were  her  sisters  and  heirs  at  law.  She  had  pro- 
vided for  her  husband. 

As  the  will  made  no  provision  for  an  executor  or  as  to  the 
manner  in  which  the  sale  should  be  made,  and  authorized  no 
one  to  make  it,  the  question  arises,  why  might  not  the  ben- 
eficiaries make  it  and  'execute  to  the  purchaser  a  conveyance 
and  divide  the  proceeds  as  the  will  directed  ? 

This  would  carry  out  the  intention  of  the  testatrix,  and 
we  can  imagine  no  one  who  under  the  circumstances  would 
have  a  superior  right  to  execute  the  will  in  this  particular. 
Had  that  course  been  pursued,  who  could  complain  or  con- 
test the  title  of  the  purchaser  ?  We  can  imagine  no  ground 
upon  which  such  a  contest  could  be  successfully  made,  and  if 
none,  the  purchaser's  title  would  be  secure  because  derived 
from  those  who  held  the  estate. 

Had  a  sale  of  the  real  estate  occurred  by  the  terms  of  the 
will,  the  devisees  who  were  to  receive  the  proceeds  would 
have  had  an  absolute  right  to  the  proceeds ;  now,  if  they 
preferred  to  keep  the  land,  why  might  they  not  do  so  ?  If  they 
would  have  been  the  absolute  owners  of  the  proceeds  when 
converted  into  money,  are  they  not  the  absolute  owners  of 
the  real  estate  until  converted,  and  if  they  are  not,  who  is  ? 
Who  but  themselves  are  interested  as  to  whether  the  land 
is  kept  intact  or  sold  and  the  proceeds  divided  ?  The  an- 
swer must  be,  no  one.  Fortunately  the  question  is  not  bar- 
ren of  authority. 

In  1854  Samuel  Dunshee  died  in  the  State  of  New  York 
the  owner  of  certain  real  estate,  and  left  a  will  containing 
the  following  provisions : 

" '  3.  I  give  and  bequeath  to  my  beloved  wife,  Sophia  V., 
one  full  third  of  the  neat  income  of  my  said  estate,  and  also. 
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the  use  and  occupancy  of  all  my  household  furniture  during 
her  widowhood. 

"  ^  4.  I  direct  my  said  executors  to  let  or  lease  out  all  my 
real  estate  to  the  best  advantage,  keeping  the  buildings  in- 
sured and  in  good  tenantable  order  during  her  widowhood; 
but  in  case  I  survive  her,  then  it  is  my  wi6h  and  will  that  my 
executors,  after  my  demise,  shall  dispose  of  all  my  estate,  both 
real  and  personal,  either  at  public  or  private  sale,  at  such 
time  as  they  may  think  most  advantageous,  within  six 
months  after  my  demise  giving  good  clean  executors'  deeds 
for  the  real  estate. ' 

"  5.    The  testator  gave  sundry  benevolent  legacies. 

"  6.    A  legacy  to  his  granddaughter. 

'*  7.  This  clause  provided  that  certain  debts  due  the  tes- 
tator from  his  sons,  John  and  William  K.,  should  be  added 
to  his  estate  and  set  off  to  them  respectively  as  part  of  their 
portions  of  the  estate, '  as  I  wish  all  my  children  to  share 
and  share  alike.  My  executors,  or  the  survivor  of  them,  will 
thus  distribute  my  estate  equally  to  my  four  sons,  namely, 
John,  William  K.,  James  and  Henry  W.  Dunshee.'   *   *    * 

'^  The  questions  submitted  to  the  court  upon  this  case  were 
as  follows : 

"  1.  Did  the  fee  of  the  premises  pass  under  the  will  of 
Samuel  Dunshee  to  his  executors — to  his  four  sons  living* 
at  the  time  of  his  decease — or  to  his  heirs  at  law  ?    *     *    * 

"  By  the  court,  Sutherland,  J.:  Notwithstanding  the 
devise  and  bequest,  in  words,  by  the  second  clause  of  the  will 
of  Samuel  Dunshee  to  his  executors  and  executrix,  all  of 
his  estate,  real  and  personal,  his  real  estate,  on  his  death, 
vested  in  his  four  sons,  John,  William  K.,  James,  and  Henry 
W.,  subject  to  the  gift,  by  the  third  clause,  to  his  wife,  of  one- 
third  of  the  income  of  his  estate  during  her  widowhood,  and 
this  gift,  as  to  his  real  estate,  was,  in  substance  and  effect,  a  de- 
vise of  one-third  of  his  real  estate  to  her  during  her  widow- 
hood. 
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"  The  power  of  sale  given  to  the  execators  by  the  fourth 
clause  of  the  will,  must  be  viewed  as  a  power  in  trust  merely. 

''  It  is  not  only  contingent  upon  the  event  of  the  testator 
surviving  his  wife  (which  he  did  not),  but  its  exercise  is  also 
limited  to  six  months  after  the  decease  of  the  testator.  Had 
the  testator  survived  his  wife,  his  executors  having  failed  to 
exercise  the  power  of  sale  within  the  time  limited  by  the  tes- 
tator, I  do  not  see  how  they  could  effectively  exercise  it  after 
that  period.''  Dunahee  v.  Groldbacher,  8  Abbott's  Prac.  Rep. 
(N.  S.)  439.    Brumfidd  v.  Drook,  supra. 

In  the  case  of  Wilson  v.  Ruddy  supra^  which  was  an 
action  to  enjoin  a  sale  on  execution  of  real  estate,  the 
learned  judge  who  delivered  the  opinion  said :  '^  The  facts 
alleged  are  as  follows ;  In  February,  1858,  John  Wilson, 
Sr.,  died,  leaving  a  widow,  five  children,  and  seven  grand- 
children. At  his  death  he  left  a  will,  which  contained  these 
provisions :  2.  I  give  and  bequeath  to  my  wife,  Jane  Wil- 
son, two  beds  and  bedding,  to  be  selected  by  her,  twenty-five 
dollars  a  year  as  long  as  she  lives,  and  a  good,  comfortable 
support  during  her  life ;  also,  the  use,  during  life,  of  the 
house  we  now  occupy,  together  with  the  furniture  and  other 
articles  necessary  to  keep  house. 

''3.  I  give  and  bequeath  to  my  grandchildren,  Desde- 
*monia  Ferguson,  Nancy  Cassel,  Betsey  Clark,  John  Clark, 
and  Catherine  Clark,  one  hundred  dollars  each. 

"  4.  After  the  payment  of  all  legacies,  etc.,  I  give  and 
bequeath  to  my  children,  James  Wilson,  Serah  Terhune, 
John  Wilson,  Jr.,  William  Wilson,  and  Richard  Wilson,  and 
my  grandchildren,  Jordan  Hunt  and  James  Hunt,  and  their 
survivors,  all  my  estate,  both  real  and  personal,  to  be  divided 
among  them,  said  grandchildren  to  take  jointly  one-sixth 
thereof. 

"  5.  If  my  wife  dies  before  me,  or,  surviving  me,  does  not 
accept  the  provisions  of  this  will,  then  I  direct  that  all  my 
real  estate  be  sold,  by  my  executor,  at  public  or  private  sale, 
as  he  may  think  best :     if  at  public  sale,  for  not  less  than 
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two-thirds  of  the  appraised  value  thereof;  if  at  private  sale^ 
at  the  full  appraised  value,  etc. 

"  6.  If  my  wife  survives  me,  and  accepts  of  the  provisions 
of  this  will,  then  I  direct  that  none  of  the  legacies,  except 
the  provisions  for  her,  be  paid  until  her  death.  Immediately 
after  her  death,  I  direct  that  my  real  estate  be  sold  as  pro- 
vided for  in  item  5  of  this  will ;  the  special  legacies  to  be 
first  paid  out  of  the  proceeds  of  such  sale,  and,  afler  the  pay- 
ment thereof,  the  balance  of  such  proceeds,  and  all  my  per- 
sonal estate,  to  be  distributed  among  my  children  and  grand- 
children, as  directed  in  item  4  of  this  will.     *     * 

"  It  is,  however,  insisted  that,  under  the  will,  John  Wilson, 
Jr.,  has  really  no  interest  in  the  land  levied  on,  but  a 
mere  expectancy  to  share  its  proceeds  when  sold  by  the 
executor.  We  are  not  inclined  to  adopt  that  conclusion.  By 
the  fourth  and  sixth  clauses  in  the  will,  the  legal  title  to  the  lands 
vested,  directly^  in  the  testator's  children  and  grandchildren. 
Nor  does  the  provision  in  the  will  which  directs  the  sale  of 
the  lands,  after  the  death  of  the  widow,  and  the  distribution 
of  the  proceeds,  at  all  conflict  with  the  position  that  the  dev- 
isees hold  a  vested  interest.  Rwmsey  v.  Durham,  5  Ind.  71,  is 
precisely  in  point.  *In  that  case,  a  testator,  by  his  will,  gave  to 
his  wife,  as  long  as  she  should  remain  his  widow,  the  use,  etc., 
of  all  his  real  and  personal  property,  for  the  support  of  herself* 
and  family.'  The  will  then  proceeded  as  follows :  '  After  the 
death  or  marriage  of  my  wife,  my  will  is,  that  all  my  prop- 
erty, real  as  well  as  personal,  shall  be  sold,  and  be  equally  di- 
vided among  my  children.'  *  Held,  that  the  property  vested 
in  the  children  at  the  decease  of  the  testator.'  This  decision, 
when  applied  to  the  case  at  bar,  at  once  shows  that,  in  the 
real  estate  devised  by  the  will,  John  Wilson,  Jr.,  had  a  vested 
interest,  and,  consequently,  a  leviable  interest,  which  may  be 
sold  on  execution." 

We  have  examined  the  case  of  Rumsey  v.  Durham,  supra. 
It  is  held  in  that  case  that  as  the  executor  was  directed 
to  sell  the  property  after  the  death  of  the  widow,  this  was 
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a  conversion  of  the  land  into  money,  and  that  equity  would 
so  treat  it ;  but  whether  personalty  or  realty  can  make  no 
difference,  if  the  estate,  whatever  it  was,  vested  at  the  death 
of  the  testator  in  the  devisees,  or  legatees. 

In  Simonds  v.  Harris^  supra,  it  was  held  that  where  a  will 
devised  lands  for  life  to  the  testator's  wife,  and  at  her  death 
that  the  same  be  sold  and  the  proceeds  divided  equally 
among  his  four  children,  after  the  death  of  the  testator, 
but  during  the  life  of  the  widow,  the  children  held  a  vested 
interest  in  the  land,  which  was  subject  to  attachment  by  their 
creditors,  and  that  an  attaching  creditor  could  acquire  such 
au  interest  as  to  entitle  him  to  distribution  in  the  proceeds 
of  the  estate  when  the  land  should  be  sold. 

It  is  well  settled  that  a  devise  of  the  rents  and  profits  of 
land  is  equivalent  to  a  devise  of  the  land  itself,  and  will  carry 
the  legal  as  well  as  the  beneficial  interest  therein.  Thompson 
V.  Sc/ienck,  supra;  Stewart  y.  Gamett,  2  Simons  (English 
Chan.),  398 ;  2  Eedfield  Wills,  329 ;  Oulick  v.  Gulick,  25  N. 
J.  Eq.  324.  And  the  rule  is  the  same  where  the  devise  is 
of  the  income.  Mannox  v.  Greenory  14  L.  R.  S.  Equity 
Cases,  456 ;  IJiompson  v.  Schenck,  supra ;  Bedfield  Wills, 
supra;  Commons  v.  Commons,  115  Ind.  162;  Roy  v.  Rowe, 
90  Ind.  54. 

We  are  of  the  opinion,  therefore,  that  the  appellees  had 
such  interest  or  ownership  in  the  real  estate  involved  in  this 
action  as  to  enable  them  to  maintain  partition,  and  that  they 
were  tenants  in  common  with  the  appellant. 

In  a  partition  suit  the  equities  as  between  the  common 
owners  may  always  be  adjusted.  In  this  case  it  appears  by 
the  record  that  the  appellant  has  been  in  the  exclusive  pos- 
session of  the  real  estate  in  controversy  for  years,  and  that 
he  has  at  all  times  disputed  the  rights  of  the  appellees  and 
denied  their  claim ;  he  is,  therefore,  not  only  chargeable  with 
the  rents  which  he  has  received  from  third  persons,  but  is 
bound  to  account  for  his  own  use  and  occupation.     Carver  v. 
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Fennimore,  1 16  Ind.  236.  As  this  case  fully  cites  the  au- 
thorities^ we  call  attention  to  the  citations  therein  given. 

We  have  examined  the  adjustment  of  accounts  as  made 
between  the  parties^  and  find  that  the  appellant  has  no  rea- 
son to  complain  of  the  result  reached. 

We  find  no  error  in  the  record. 

Judgment  affirmed^  with  costs. 

Filed  Nov.  1, 1S89 ;  petition  for  a  rehearing  oyeiraled  Dee.  17,  1889. 


No.  13,927. 
LiNBLET  t^.  EREGEIiO, 

JiJBiSDicnov.'-StaiuU.-^0(m8truelum.--JJnder  section  812^  R  8.  1881, 
when  there  are  several  defendants,  and  the  conrt  obtains  jarisdiction 
over  one  of  them,  it  has  jarisdiction  over  all  others  residing  within  the 
State  by  issuing  and  serving  process  on  them. 

From  the  Marion  Superior  Court. 

J.  G.  Brushy  for  appellant. 
A.  W.  Wishardy  for  appellee. 

Olds,  J. — This  is  a  suit  on  account  by  the  appellee  against 
the  appellant,  John  H.  Lindley,  and  one  Melville  E.  Heiner. 
The  suit  was  commcBced  in  the  Marion  Superior  Court,  and 
service  had  upon  the  defendant  Heiner  in  Marion  county, 
Heiner  being  at  the  time  a  resident  of  the  city  of  Chicago, 
Illinois,  and  a  summons  was  issued  and  sent  to  Parke  county, 
and  the  appellant  Lindley  served  the  day  following  the 
service  on  Heiner. 

The  defendant  Lindley  answered,  alleging  that  neither  he 
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Dor  his  co-defendant  resided  in  Marion  county^  Indiana,  nor 
did  either  reside  there  at  the  commencement  of  this  action ; 
that  he  is  a  bona  fide  resident  of  Parke  county^  Indiana^  and 
that  neither  of  said  defendants  is  subject  to  the  jurisdiction 
of  the  Marion  Superior  Court,  which  answer  is  verified  by 
said  Lindley. 

The  plaintiff  replied  to  the  answer  of  Lindley  by  general 
denial.  Trial  was  had,  and  a  finding  and  judgment  for  the 
plaintiff  against  both  of  the  defendants. 

Lindley  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  error  assigned  as  to  the  ruling  on  the  motion  for 
a  new  trial. 

The  question  presented  and  discussed  is  as  to  the  jurisdic- 
tion of  the  court  as  to  the  defendant  Lindley. 

The  suit  is  upon  a  joint  cause  of  action.  The  defendant 
Heiner  being  a  non-resident  of  the  State  at  the  time  of  the 
commencement  of  the  suit,  and  he  being  found  and  served 
with  process  in  Marion  county,  Indiana,  the  court  had  juris- 
diction as  to  him,  and  having  jurisdiction  of  the  cause  of 
action,  and  of  one  of  the  defendants,  by  the  issuing  and 
service  of  process  on  the  other  defendant  Lindley  in  Parke 
county,  it  had  jurisdiction  to  try  and  determine  the  contro- 
versy as  to  all  of  the  parties.  The  construction  we  place 
upon  section  312,  B.  S.  1881,  is  that  when  there  are  several 
defendants,  and  the  court  obtains  jurisdiction  over  one  of 
them,  it  has  jurisdiction  over  all  others  residing  within 
the  State  by  issuing  and  serving  process  on  them. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Not.  26, 1889. 
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i«>  ^  Campbell  v.  Campbell. 

m  i78| 

157  268{  Pleading. — Demurrer, — IneapaeUy  to  Sue. — A  demurrer  to  a  complaint,^ 

121     178  assigning  as  cause  that  the  plaintiff  has  no  legal  capacity  to  sue,  has 

—1  reference  only  to  some  legal  disability  of  the  plaintiff,  such  as  infancy, 

idiocy,  or  coverture,  and  not  to  the  fact  that  the  complaint  does  not 
show  a  right  of  action  in  the  plaintiff. 
Same. — Demurrer. — Party  PtairUiff, — A  demurrer  assigning  as  cause,  **  that 
there  is  not  any  proper  party  plaintiff''  in  said  action,  does  not  allege 
one  of  the  six  statutory  causes  of  demurrer  to  a  complaint  (section 
339,  B.  S.  1881),  and  presents  no  question  for  the  consideration  of  the 
court. 

From  the  Lake  Circuit  Court. 

Jf.   Wood  and  T.  J.  Wood,  for  appellant. 
W.  Johnston,  for  appellee. 

Coffey,  J. — The  complaint  in  this  case  consists  of  three 
paragraphs.  The  first  alleges,  in  substatice,  that  on  the  6th 
day  of  May,  1867,  the  appellant  executed  to  Samuel  Camp- 
bell his  promissory  note  for  the  sum  of  one  hundred  and 
eighty -five  dollars,  due  six  months  thereafter;  that  the  said 

Samuel  Campbell  died  intestate  on  the  day  of  May, 

1884,  leaving  no  debts  or  obligations  outstanding  against 
him,  and  owning  no  other  property  than  said  note ;  that  no 
letters  of  administration  have  been  granted  upon  his  estate; 
that  he  left  the  plaintiff  as  his  widow,  and  the  defendants 
herein  as  his  only  heirs  at  law,  and  that  the  plaintiff  took 
said  note  as  a  part  of  the  sum  allowed  her  by  statute  as  his 
widow. 

The  second  paragraph  of  the  complaint  is  upon  the  note 
referred  to  in  the  first  paragraph,  and  alleges  the  death  of 
Samuel  Campbell,  leaving  the  plaintiff  and  the  defendants  as 
his  widow  and  heirs  at  law ;  that  his  estate  is  not  indebted, 
and  that  no  letters  of  administration  have  been  granted,  and 
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that  the  defendants^  except  the  appellant^  have  assigned  their 
interest  in  said  note  to  the  appellee^  Elizabeth  Campbell. 

The  third  paragraph  of  the  complaint  is  substantially  the 
same  as  the  first,  except  that  it  is  on  a  different  claim. 

The  appellant  filed  a  demurrer  to  the  first  and  second  par- 
agraphs of  the  complaint,  alleging,  as  cause  : 

^^ First,  That  the  plaintifi*  has  not  any  legal  capacity  to  sue 
in  this  action. 

^^Second.  That  there  is  not  any  proper  party  plaintiff  in 
said  cause/^ 

The  court  overruled  the  demurrer,  and  the  appellant  ex- 
cepted. 

The  assignment  of  errors  calls  in  question  the  ruling  of 
the  court  in  overruling  the  above  demurrer. 

A  demurrer  to  a  complaint,  assigning  as  cause  that  the 
plaintiff  has  no  legal  capacity  to  sue  has  reference  only  to 
some  legal  disability  of  the  plaintiff,  such  as  infSncy,  idiocy, 
or  coverture,  and  not  to  the  fact  that  the  complaint  does  not 
show  a  right  of  action  in  the  plaintiff.  Dale  v.  Thomas,  67 
Ind.  570 ;  Dewey  v.  State,  ex  reL,  91  Ind.  173 ;  Traylor  v. 
Dykins,  91  Ind.  229;  Pence  v.  Aughe,  101  Ind.  317. 

It  does  not  appear  on  the  face  of  the  complaint,  in  this 
cause,  that  the  appellee,  Elizabeth  Campbell,  was  under  any 
legal  disability,  and  the  court,  therefore,  did  not  err  in  over- 
ruling the  demurrer  for  the  first  cause  assigned. 

Section  339,  R.  S.  1881,  provides  for  six  different  causes 
of  demurrer  to  the  complaint,  and  declares  that  a  demurrer 
shall  be  sustained  for  no  other  cause.  The  second  cause  as- 
signed by  the  appellant  in  this  case  is  not  found  in  any  of 
the  causes  set  forth  in  this  statute.  A  demurrer  not  alleg- 
ing one  of  the  statutory  causes  presents  no  question  for  the 
consideration  of  the  court.  Cincinnatiy  etc,  R.  R.  Go.  v. 
Washburn,  25  Ind.  259 ;  Pine  Civil  Tp,  v.  Huber  Mfg,  Co,, 
83  Ind.  121 ;  MaHin  v.  Martin,  74  Ind.  207 ;  ITiomas  v. 
Goodwine,  88  Ind.  458 ;  Reed  v.  Higgins,  86  Ind.  143. 
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The  ooart  did  not  err  in  overraling  the  demurrer  to  the 
complaint. 

As  no  other  questions  involved  in  the  case  are  discussed 
by  counsel  for  the  appellant  in  their  brief;  they  are  waived, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Filed  Dec.  12, 1889. 
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No.  13,961. 

Jones  v.  Foley. 

Taxes. — Lien  for, — Suit  to  Quiet  Title, — Foreclosure  of  Lien, — ComplaifU,— 
In  a  suit  to  quiet  title,  under  the  provisions  of  our  statute,  and  by  vir- 
tue of  the  continued  practice  under  it,  where  the  title  fails,  a  lien  may 
be  established  and  foreclosed  for  taxes  paid,  together  with  the  statutory 
penalty  and  interest,  although  the  complaint  does  not  show  that  the 
plaintiff  claims  through  a  tax  sale. 

Same. — Levied  by  MunicipcUity, — Lien  of — Purchaeer  at  Tax  Sale, — Taxes 
levied  by  municipal  corporations  are  levied  by  virtue  of  an  attribute 
of  State  sovereignty  delegated  to  them,  and  taxes  so  levied  must  be 
taken  notice  of  by  a  property-owner.  They  constitute  liens  on  his 
property  to  the  same  extent  as  other  taxes,  and  must  be  refunded  by 
the  property-owner  to  a  purchaser  at  a  tax  sale  who  pays  them. 

Bell  op  Exceptions. — Presentation  of  Legal  Queetions. —  What  Record  rniut 
ChiUain, — Where  purely  legal  questions  are  presented  on  instructions  on 
the  facts,  or  on  rulings  in  admitting  or  excluding  evidence,  it  is  suffi- 
cient in  such  a  case  to  bring  into  the  record,  by  a  bill  of  exceptions,  the 
rulings,  motions,  or  other  proceedings,  on  which  the  rulings  were 
founded,  and  so  much  of  the  evidence  as  is  necessary  to  fully  show  the 
nature  and  effect  of  the  rulings,  accompanied  by  the  judge's  statement 
that  there  were  facts,  or  that  there  was  evidence  tending  to  establish 
facts,  making  the  rulings  relevant  and  material. 


From  the  Decatur  Circuit  Court. 
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J.  8.  Scobey,  for  appellant* 

C  Ewing  and  /.  K.  Eioing,  for  appellee. 

ElXiIOTT,  J. — The  complaint  of  the  appellee  is  in  the 
ordinary  form  employed  in  actions  for  the  possession  of  real 
estate,  and  it  does  not  state  that  the  title  claimed  is  founded 
on  a  tax  deed.  The  trial  court  adjudged  that  the  appellee 
did  not  have  title,  but  decreed  that  he  did  have  a  lien  for 
taxes  paid  by  him,  together  with  the  statutory  penalty  and 
interest. 

The  appellant's  counsel  argue  that  the  appellee  was  not 
entitled  to  have  a  lien  declared,  as  his  complaint  does  not 
show  that  he  claims  through  a  tax  sale,  and  that,  having 
&iled  to  make  out  a  case  for  possession,  he  can  not  recover 
apon  the  cause  of  action  stated  in  his  complaint.  There  is 
plaasibility  in  the  argument,  but  we  think  that  under  the 
peculiar  provisions  of  our  statute,  and  by  virtue  of  the  con- 
tinued practice  under  it,  the  ruling  must  be  that  the  court 
may  establish  and  foreclose  a  lien  where  the  title  fails,  al- 
though the  complaint  is  nothing  more  than  a  general  one  to 
quiet  title,  or  to  recover  possession  of  land.  It  is  probably 
true  that  section  3  of  the  act  of  March  6, 1883,  is  ineffective 
for  the  reason  that  the  section  it  professes  to  amend  had  been 
already  amended  by  the  act,  which  took  effect  without  the 
approval  of  the  Governor,  on  the  5th  of  March,  1883.  El- 
liott's Sup.,  sections  2143,  2149. 

But  we  need  not  decide  this  question,  for  we  think  that 
under  the  act  of  1881,  and  prior  acts,  the  practice  has  become 
established  and  ought  not  to  b^  departed  from,  so  that  it  is 
not  material  what  statute  is  now  deemed  to  be  in  force.  The 
legislative  intention  to  permit  the  foreclosure  of  Hens  for 
taxes  in  actions  to  quiet  title,  or  to  recover  possession,  is 
quite  clearly  manifested  in  all  the  statutes,  and  it  is  our  duty 
to  give  effect  to  that  intention. 

We  do  not  agree  with  appellee's  counsel  that  it  was  essen- 
tial to  bring  all  the  evidence  into  the  record  in  order  to  pre- 
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sent  the  question  as  to  the  right  of  the  court  to  include  in 
the  judgment  taxes  levied  by  the'-city  of  Greensburg,  and 
paid  by  the  appellee  after  he  bought  at  the  sale  made  for  un- 
paid taxes.  Where  purely  legal  questions  are  presented  on 
instructions^  on  the  facts^  or  on  rulings  in  admitting  or  ex- 
cluding evidence,  it  is  not  necessary  to  incorporate  in  the 
bill  of  exceptions  all  the  evidence  given  in  the  case.  It  is 
sufficient  in  such  a  case  to  bring  into  the  record,  by  a  bill 
of  exceptions,  the  rulings,  the  motions  or  other  proceedings 
on  which  the  rulings  were  founded,  and  so  much  of  the  evi- 
dence as  is  necessary  to  fully  show  the  nature  and  effect  of 
the  rulings,  accompanied  by  a  statement  of  the  judge  show- 
ing that  there  were  facts,  or  that  there  was  evidence  tending 
to  establish  facts,  making  the  rulings  relevant  and  material. 
It  is  understood,  of  course,  that  the  pleadings  proper,  with 
the  usual  general  motions,  are  always  a  part  of  the  record 
without  a  bill  of  exceptions,  although  special  motions  are 
not,  and  where  legal  questions  arise  such  pleadings  must 
always  be  properly  before  the  court,  but  it  is  not  necessary 
that  matters  should  be  carried  into  the  record  which  are  not 
necessary  to  clearly  and  fully  exhibit  the  nature  of  the  legal 
questions  of  which  a  decision  is  sought.  It  is  seldom  nec- 
essary to  bring  all  the  evidence  into  the  record ;  the  only 
cases  which  now  occur  to  us  in  which  this  can  be  necessary 
are  those  wherein  the  question  is  whether  there  is  any  evi- 
dence tending  to  sustain  the  finding  or  verdict.  In  other 
cases  the  record  can  be  so  made  up  as  to  present  the  ques- 
tions of  law  much  better  without  the  evidence  than  with  it, 
and  in  most  cases  it  uselessly  cumbers  the  record,  darkening 
and  confusing  the  case,  rather  than  making  it  clearer  and 
less  obscure. 

In  Mercer  v.  Corbin,  117  Ind.  450,  we  said;  "We  should 
be  glad  to  encourage  a  practice  that  will  abbreviate  the 
records,  and  we  think  that  in  many  cases,  where  questions 
arise  on  instructions,  or  on  rulings  in  admitting  or  exclud- 
ing evidence,  statements  may  be  embodied  in  the  bill  of  ex- 
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€eptions  which  will  obviate  the  necessity  of  bringing  all  the 
evidence  into  the  record/'  The  purpose  of  rule  XXX  is  to 
induce  parties  to  abandon  the  practice  of  bringing  into  the 
record  a  great  mass  of  matter  which  is  seldom  anything  more 
than  mere  rubbish. 

Where^  however^  the  appellant  assumes  to  bring  all  the 
evidence  into  the  record  by  a  bill  of  exceptions,  and  elects 
to  present  his  appeal  in  that  mode,  he  must  pursue  the  course 
pointed  out  by  the  decisions  governing  such  cases,  but  that 
course  is  not  the  only  one  he  is  bound  to  pursue,  nor,  indeed, 
is  it  the  best  one.     McCoy  v.  State,  ex  reL,  ante,  p.  160. 

We  have  no  doubt  that  the  trial  court  did  right  in  includ- 
ing the  city  taxes  paid  by  the  appellee  in  the  judgment.  A 
land-owner  knows,  as  matter  of  law,  of  which  no  citizen  can 
be  ignorant,  that  his  property  is  subject  to  pay  its  propor- 
tion of  all  taxes,  municipal,  as  well  as  State  and  county,  and 
knowing  this  he  must  know — for  this  too  is  matter  of  well- 
known  law — that  if  he  suffers  his  land  to  be  sold,  the  pur- 
chaser at  the  tax  sale  will  acquire  a  right  to  pay  all  taxes 
and  thus  protect  his  rights  under  his  purchase.  Sloan  v. 
Sewell,  81  Ind.  180  (182);  Jenkins  v.  Rice,  84  Ind.  342; 
Lawson  v.  Hilgenberg,  77  Ind.  221 ;  Woodside  v.  Wilson,  32 
Pa.  St.  52 ;  Robinson  v.  Gaar,  6  Cal.  273.  Municipal  corpo- 
rations are  governmental  instrumentalities,  and  taxes  levied 
by  them  are  levied  by  virtue  of  an  attribute  of  State  sover- 
eignty delegated  to  them,  and  taxes  so  levied  must  be 
taken  notice  of  by  a  property-owner.  They  constitute  liens 
upon  his  property  to  the  same  extent  as  other  taxes  and 
must  be  refunded  by  the  property-owner  to  a  purchaser  at  a 
tax  sale  who  pays  them.  Justice  v.  City  of  Logansport,  101 
Ind.  326 ;  Millikan  v.  Ham,  104  Ind.  498  (502) ;  Watldns 
V.  Winings,  102  Ind.  330;  Montgomery  v.  Aydelotte,  95  Ind. 
144. 

Judgment  affirmed. 

Filed  Nov.  25, 1889. 
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EmiflOD,  Trustee,  v.  Shepard,  Administrator. 


No.  16,226. 

Emison,  Trustee,  v.  Shepabd,  Abministratob. 

New  Tbial. — Motion  for. —  What  Mutt  Ckmtain, — How  Jforfe.— Under  sec- 
tions 661  and  662,  B.  S.  1881,  it  is  necessary  that  a  motion  for  a  new 
trial  mnst  be  made  or  presented  to  the  court,  and  that  the  cause  or  rea- 
son for  the  motion  shall  be  reduced  to  writing  and  filed  at  the  same  time 
of  making  the  motion,  the  motion  to  be  entered  by  the  court  and  the 
written  reasons  filed  by  the  clerk.  Merely  writing  out  and  filing  a  mo- 
tion for  a  new  trial  is  not  making  an  application  for  a  new  trial  within 
the  meaning  of  the  statute. 

From  the  Kdox  Circuit  Court. 

O.  G.  Reily,  for  appellant. 
J.  C.  Adams,  for  appellee. 

Olds,  J. — This  is  an  action  against  the  estate  of  Samuel 
S.  McClure,  deceased,  for  an  allowance  of  a  claim  for  dam- 
ages resulting  to  appellant  by  reason  of  the  alleged  negli- 
gence of  the  decedent,  as  sheriff  of  Knox  county,  in  failing  to 
levy  and  collect  an  execution  in  favor  of  appellant  agaiust 
the  execution  defendants,  who  it  is  alleged  had  sufficient 
property  subject  to  execution  to  have  satisfied  the  execu- 
tion. 

Issue  was  joined  and  trial  had  at  the  March  term,  1889, 
of  the  Knox  Circuit  Court,  resulting  in  a  finding  and  judg- 
ment for  nominal  damages  in  favor  of , appellant.  The  find- 
ing and  judgment  was  during  the  March  term,  and  prior  to 
the  last  day  thereof.  The  record  does  not  show  the  present- 
ation or  making  of  any  motion  for  a  new  trial  at  the  same 
term  the  cause  was  tried  and  determined. 

The  record  shows  that  on  the  13th  day  of  May,  the  same 
being  the  7th  day  of  the  May  term,  1889,  of  said  court,  the 
appellant  presented  a  showing  that  at  the  March  term,  at 
which  the  cause  was  tried,  he  filed  a  motion  for  a  new  trial 
with  the  clerk  of  said  court,  and  that  the  same  was  lost,  and 
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he  asked  leave  to  substitute  such  motiou.  The  application  to 
substitute  the  motion  was  presented  to  the  court,  and,  over 
the  objection  and  exceptions  of  the  defendant,  the  court  found 
that  the  appellant  filed  a  motion  for  a  new  trial  in  said  cause 
on  the  46th  day  of  the  March  term,  and  that  the  motion  was 
lost ;  that  the  substituted  motion  is  a  true  copy  of  the  lost 
motion,  and  ordered  and  adjudged  that  the  same  be  substi- 
tuted, which  was  done.  The  action  of  the  court  in  ordering 
the  substitution  is  properly  saved  and  presented  by  a  bill  of 
exceptions  and  assigned  as  cross-error ;  and  this  is  properly 
the  first  question  to  be  determined  in  the  case,  the  only  error 
being  assigned  by  the  appellant  is  the  overruling  of  the  mo- 
tion for  anew  trial,  and  if  the  action  of  the  court  in  permitting 
the  substitution  is  erroneous,  then  there  is  no  question  pre- 
sented by  the  appellant. 

It  is  not  contended  that  anything  more  was  done  at  the 
March  term  than  to  prepare  a  written  motion  and  file  it  with 
the  clerk,  and  the  finding  of  the  court  goes  no  farther.  The 
question  presented  is  whether  writing  out  and  filing  a  mo- 
tion for  a  new  trial  is  making  an  application  for  a  new  trial 
within  the  meaning  of  the  statute. 

Section  561,  R.  S.  1881,  provides  that  "  The  application 
for  a  new  trial  may  be  made  at  any  time  during  the  term  at 
which  the  verdict  or  decision  is  rendered,  and  if  the  verdict 
or  decision  be  rendered  on  the  last  day  of  the  session  of  any 
court,  or  on  the  last  day  of  any  term,  then,  on  the  first  day 
of  the  next  term  of  such  court,  whether  general,  special,  or 
adjourned." 

Section  562  provides  that  "  The  application  must  be  by 
motion,  upon  written  cause  filed  at  the  time  of  making  the 
motion.'' 

An  application  for  a  new  trial  is  made  to  the  court,  and  it 
must  be  made  during  term  time.  The  statute  expressly  pro- 
vides that  the  application  shall  be  by  motion,  and  a  motion 
is  an  application  to  a  court.  See  "  Motion,'*  Bouvier's  Law 
Dictionary  and  Rapalje  and  Lawrence  Law  Dictionary. 
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In  the  drainage  act  of  1883  it  is  provided  that  the  owners 
of  lands  aflPected  by  the  work  may  remonstrate  against  the 
report  of  the  drainage  commissioners^  and  it  is  held  in  the 
case  of  Gilbert  v.  Hall,  115  Ind.  549^  that  filing  a  remoD- 
strance  in  the  clerk's  office  within  ten  days,  without  having 
presented  the  remonstrance  to  the  court,  where  there  was 
ample  opportunity  to  do  so,  was  not  remonstrating  against 
the  report  of  the  commissioners  within  the  meaning  of  the 
statute. 

If  it  be  true  that  it  be  necessary  to  present  a  remonstrance 
to  the  court  within  the  time  allowed,  it  seems  to  us  it  must 
certainly  be  necessary  to  present  a  motion  for  a  new  trial  to 
the  court. 

In  the  case  of  Gilbert  v.  Hall,  supra,  the  court  says  :  *'Ten 
days  are  allowed  by  the  statute  within  which  to  remonstrate 
against  the  report,  not  to  file  a  remonstrance  with  the  clerk. 
The  report  of  the  commissioners,  like  the  verdict  of  a  jury, 
is  made  or  returned  to  the  court,  and  a  remonstrance,  like  a 
motion  for  a  new  trial,  or  for  a  continuance,  or  any  other 
similar  motion,  must  be  made  to  the  court." 

The  statute  declares  it  shall  be  by  motion  upon  written 
cause  filed  at  the  time  of  making  the  motion,  clearly  con- 
templating that  the  motion  shall  be  made  or  presented  to  the 
court,  and,  also,  that  the  cause  or  reason  for  the  motion  shall 
be  reduced  to  writing  and  filed  at  the  same  time  of  making 
the  motion,  the  motion  to  be  entered  by  the  court  and  the 
written  reasons  filed  by  the  clerk. 

In  this  case  there  was  no  motion  made  for  a  new  trial 
within  the  time  fixed  by  the  statute,  and  the  court  erred  in 
allowing  the  motion  filed  with  the  clerk  to  be  substituted. 
There  is  no  question  presented  on  the  motion  for  a  new  trial. 

Judgment  affirmed,  with  costs. 

Filed  Not.  26, 1889. 
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The  State,  ez  reL  Howe,  v.  Bond. 


No.  13,958. 

The  State^  £x  bel.  Howe,  v.  Bond. 

GuABDiAJT  AUD  W A-UD.— Ftiyment  to  Guardian  by  Mistake, — Liability  of 
Surety. — Where  money  has  been  paid  by  mistake  by  the  administrator 
of  an  estate  to  a  guardian,  and  the  guardian  in  making  his  report  to  the 
court  charged  himself  with  such  overpayment,  an  action  can  not  be 
maintained  on  his  bond  in  favor  of  the  wards  for  the  recovery  of  such 
sum  of  money.  The  money  was  not  that  of  the  wards,  and  the  surety 
on  the  guardian's  bond  is  not  liable  for  its  misappropriation. 

Fj*om  the  Union  Circuit  Court. 

i.  H.  Stanford,  for  appellant. 
JP.  D.  Evans,  for  appellee. 

Elliott,  J. — William  Brown  was  appointed  guardian 
of  the  infant  children  of  Ebenezer  Howe,  deceased,  and  the 
appellee  became  the  surety  on  the  bond  executed  by  him  as 
guardian.  Brown  reported  to  the  court  that  he  had  col- 
lected for  his  wards  various  sums  of  money,  amounting  in 
the  aggregate  to  $1,211.86,  and  in  this  amount  was  included 
money  collected  from  the  administrator  of  Ebenezer  Howe's 
estate,  $400  at  one  time,  and  $690.40  at  another.  On  the 
face  of  his  reports,  Brown  was  chargeable  with  $372.90  at 
the  time  of  his  resignation.  The  administrator  of  Ebenezer 
Howe's  estate,  by  mistake,  paid  Brown  $400  more  than  he 
was  entitled  to  receive,  and  Brown  included  in  the  charge 
against  himself  the  $400  overpaid  by  the  administrator. 
The  overpayment  was  made  because  the  parties  at  the  time 
of  the  final  settlement  had  forgotten  the  former  payment  and 
omitted  to  take  it  into  account.  The  case  is  really  just 
this :  Brown,  on  the  face  of  his  reports,  owed  the  wards 
$372.90,  but  he  charged  himself  with  $400  which  had  been 
paid  to  him  by  mistake,  and  which  did  not  belong  to  his 
wards.  The  appellant's  contention  is  that  an  action  can  be 
maintained  on  the  bond  for  the  reason  that  the  wards  are 
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entitled  to  the  money  in  Brown's  hands^  and  that  he  can  not 
withhold  it  from  them. 

The  money  does  not  belong  to  the  wards  nor  to  the  guard- 
ian. It  belongs  to  the  administrator  who  paid  it  by  mistake 
to  Brown.  The  parties  for  whose  benefit  this  action  is  pros- 
ecuted have  no  right  to  the  money  and  it  is  no  part  of  their 
estate.  The  sureties  on  Brown's  bond  undertook  that  he 
should  faithfully  account  for  the  money  of  his  wards,  but 
the  money  involved  in  this  dispute  was  not  that  of  the 
wards,  and  the  surety  on  the  gurdian's  bond  is  not  liable  for 
its  misappropriation.  The  claim  of  the  wards  to  the  money 
is  no  better  than  that  of  the  guardian^  but  neither  party  has 
the  shadow  of  a  legal  right  to  it. 

Judgment  affirmed. 

FUed  Nov.  26, 1889. 


No.  13,953. 
m  1881 
ilL-***  Ingalls  et  al.  v.  Milleb. 

jJJ  175'  Fraud. — Fahe  RepreseTUaiions, — Recovery  of  Money  Paid. — Where  an  illit- 

erate,  weak-minded  old  man  was  induced  to  belieye  that  another  had  a 
cause  of  action  against  him,  upon  which  one  who  professed  to  be  a  lawjer 
said  he  was  about  to  bring  suit,  and  a  sum  of  money  was  paid  by  the 
old  man  to  save  himself  from  expensive,  and,  as  it  was  made  to  appear 
to  him,  ruinous  litigation,  the  money  so  paid  can  be  recovered  back,  it 
appearing  that  the  statements  were  false. 
Sake. — Fdkiiy  of  Statement, — Ignorance  of  by  Party  Making. —  When  Imrnor 
teriai. — Where  one.  for  the  fraudulent  purpose  of  inducing  another  to 
part  with  money  or  property,  makes  a  statemenrof  a  fact  which  is  un- 
true, and  thereby  obtains  money  which  he  had  no  right  to  receive,  and 
which  it  would  be  unconscionable  for  him  to  retain,  he  is  guilty  of  fraud 
even  though  he  may  not  have  known  at  the  time  that  the  statement  was 
false. 
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Samk. — Reliance  upon  Representations. — I^-ovince  of  Jury. — "Whether  the  al- 
leged representations  were  such  as  the  plaintiff  had  a  right  to  rely  upon, 
or  whether  they  were  of  a  character  reasonably  calculated  to  deceive 
such  a  person  as  he  was,  were  questions  of  fact  for  the  jury. 

PUEADING. — Complaint.— General  Averment, — Demurrer, — An  averment  in 
the  complaint  that  "  the  defendant  represented  that  one  of  them  had  a 
good  and  meritorious  action  against  the  plaintiff  upon  which  suit 
would  be  instituted  if  money  was  not  paid/'  while  general  in  its  char- 
acter, was  sufficient  to  withstand  a  demurrer. 

From  the  Madison  Circuit  Court. 

C  i.  Henry,  H,  C.  Ryan,  W.  A.  Kittinger  and  X.  M. 
Schwinn,  for  appellants. 

M.  S,  Robinson  and  J,  W.  Lovett,  for  appellee. 

Mitchell,  C.  J. — Miller  instituted  a  suit  against  Ingalls 
and  another  to  recover  a  sum  of  money  alleged  to  have  been 
obtained  from  him  by  means  of  a  conspiracy. 

It  is  charged  in  the  complaint  that  the  defendants,  one  of 
whom  was  an  attorney,  falsely  represented  to  the  plaintiff,  a 
mentally  weak,  illiterate,  and  infirm  old  man,  that  Ingalls 
had  a  meritorious  cause  of  action  against  him,  and  that,  un- 
less the  plaintiff  settled  and  paid  a  sum  of  money  demanded, 
suit  would  be  instituted  at  once  for  a  large  amount,  and  that 
a  judgment  would  be  recovered  against  him,  and  that  he 
would  be  subjected  to  costs,  trouble  and  expense.  It  is  al- 
leged that  by  reason  of  the  mental  and  physical  infirmity  of 
the  plaintiff,  he  was  induced  to  believe  the  false  representa- 
tions so  made,  and  to  pay  the  defendants  the  sum  of  $125, 
and  that  Ingalls  had  in  fact  no  claim  or  cause  of  action  against 
him  whatever. 

It  is  quite  true,  as  appellant  contends,  that  if  one,  with 
full  knowledge  of  all  the  facts,  voluntarily  pays  money  in 
discharge  of  a  demand  unjustly  made  upon  him,  he  can  not 
afterwards  recover  the  money  back,  even  though  he  should 
protest  at  the  time  that  he  was  not  legally  bound  to  pay  it. 
Town  of  Ltgonier  v.  Ackerman,  46  Ind.  552  ;  City  of  Indian- 
apolis v.  Vajen,  111  Ind.  240,  and  cases  cited. 
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This  is  upon  the  principle  that  one  who^  with  all  the  facts 
before  him,  and  without  any  fraud,  oppression  or  imposition, 
decides  his  own  case  against  himself,  can  not  afterwards  ap-. 
peal  to  the  courts  to  reverse  his  own  decision.  Bond  v. 
Cbate,  16  Ind.  202. 

This  rule  can  not,  however,  be  invoked  to  shield  one  who 
by  means  of  false  representations  as  to  existing  facts,  has 
procured  money  from  another  who  was  ignorant  of  the  true 
state  of  the  facts,  or  who,  on  account  of  mental  or  physical 
debility,  was  incapable  of  comprehending  or  retaining  the 
facts  in  his  mind. 

Where  money  is  paid  upon  the  supposition  that  ;a  specific 
fact,  which  it  was  supposed  would  entitle  the  other  to  main- 
tain an  action,is  true,  which  fact  is  not  true,  an  action  will 
lie  to  recover^ the  money  back,  "upon  the  ground  that  the 
plaintiff  has  paid  money  which  he  was  under  no  obligation 
to  pay,  and  which  the  party  to  whom  it  was  paid  had  no 
right  either  to  receive  or  to  retain,  and  which,  had  the  true 
state  of  the  facts  been  present  in  his  mind,  at  the  time,  he 
would  not  have  paid."  Guild  v.  Baldridge,  32  Tenn.  293; 
Lewellen  v.  Garrett^  58  Ind.  442 ;  Brown  v.  Oollege  Comer, 
etc.,  G.  R.  Cb.,  56  Ind.  110;  Gross  v.  Herr,  96  Ind.  96. 

An  illiterate,  weak-minded  old  man  is  induced  to  believe 
that  another  has  a  cause  of  action  against  him,  upon  which 
one  who  professes  to  be  a  lawyer  says  he  is  about  to  bring 
suit.  Upon  the  supposition  that  the  facts  were  as  repre- 
sented a  sum  of  money  is  paid  in  order  to  save  himself  from 
expensive,  and,  as  it  is  made  to  appear  to  him,  ruinous  litiga- 
tion. It  is  conceded  now  that  the  other  had  in  feet  no  cause 
of  action  against  him,  and  that  he  was,  therefore,  as  we  must 
assume,  not  about  to  involve  him  in  expensive  litigation. 
How  can  it  be  said  that  the  money  was  paid  with  knowledge 
of  the  facts,  and  without  fraud  or  imposition.  Where  one 
for  the  fraudulent  purpose  of  inducing  another  to  part  with 
money  or  property,  makes  a  statement  of  a  fact,  which  is 
untrue,  and  thereby  obtains  money  which  he  had  no  right  to 
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receive,  and  which  it  would  be  unconscionable  for  him  to  re- 
tain, be  is  guilty  of  fraud,  even  though  he  may  not  have 
known  at  the  time  that  the  statement  was  false.  Bethell  v. 
Sethelly  92  Ind.  318,  and  cases  cited. 

It  is  said  that  the  plainti£P  had  no  right  to  rely  upon  the 
mere  representation  that  one  of  the  defendants  had  a  meri- 
torious cause  of  action  against  him  upon  which  he  was  about 
to  institute  suit,  and  that  the  facts  stated  are  not  sufficient 
because  the  particular  acts  and  statements  made  to  the  plain- 
tiff are  not  set  out.  Whether  the  alleged  representations 
were  such  as  the  plaintiff  had  a  right  to  rely  upon,  or  whether 
they  were  of  a  character  reasonably  calculated  to  deceive 
such  a  person  as  he  was,  were  questions  of  fact  for  the  jury. 
Representations  might  be  futile  and  harmless  when  addressed 
to  an  active,  sagacious,  well-informed  man,  and  yet  the  same 
scheme  might  utterly  undo  a  weak-minded,  illiterate,  old^  or 
inexperienced  man.  "  The  design  of  the  law  is  to  protect 
the  weak  and  credulous  from  the  wiles  and  stratagems  of  the 
artful  and  cunning,  as  well  as  those  whose  vigilance  and 
sagacity  enable  them  to  protect  themselves."  MoKee  v. 
^ate,  111  Ind.  378  (381). 

The  law  is  not  blind  to  the  fact  that  communities  are  com- 
posed of  individuals  of  several  degrees  of  intelligence  and 
capacity,  nor  does  it  declare  as  matter  of  law  what  represen- 
tations as  to  existing  facts  may,  or  may  not,  be  relied  upon. 

The  averment  that  the  defendants  represented  that  one  of 
them  had  a  good  and  meritorious  cause  of  action  against  the 
plaintiff,  upon  which  suit  would  be  instituted  if  money  was 
not  paid,  was,  it  may  be  conceded,  general  in  its  character. 
It  was,  however,  sufficient  to  withstand  a  demurrer.  A  mo- 
tion to  make  the  complaint  more  specific  would  have  pre- 
sented a  question  of  a  different  character. 

The  reasons  already  given  in  support  of  the  ruling  of  the 
court  in  holding  the  complaint  sufficient,  sustain  the  ruling 
of  the  court  in  overruling  the  appellant's  motion  for  judg- 
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ment  on  the  answers  of  the  jury  to  special  interrogatories. 
The  answers  are  not  in  conflict  with  the  general  verdict. 

Complaint  is  made  that  the  court  erred  in  excluding  cer- 
tain evidence^  and  in  giving  and  refusing  certain  instruc- 
tions. Assuming  that  the  instructions  are  properly  in  the 
record^  it  is  su£Scient  to  say  in  respect  to  the  rulings  com- 
plained of,  that  the  application  of  the  principles  already 
stated  indicate  that  the  court  committed  no  error. 

The  evidence  sustains  the  material  allegations  in  the  com- 
plaint. 

The  appellant  obtained  money  from  a  simple-minded,  il- 
literate old  man,  which  he  had  no  right  to  receive,  and 
which^  in  equity  and  good  conscience,  he  ought  not  to  re- 
tain. 

Without  the  least  foundation  for  so  doings  the  appellant 
asseHed  that  he  had  been  damaged  by  some  remarks  made 
concerning  him  by  the  plaintiff  below,  and  that  unless  he 
was  paid  he  would  institute  suit  against  him.  The  plaintiff 
denied  having  made  the  remarks  imputed  to  him,  and  even 
if  everything  had  been  true  as  charged  by  the  appellant,  the 
latter  could  not  have  been  injured,  nor  had  he  any  cause  of 
action. 

He  knew  the  incapacity  of  the  person  with  whom  he  was 
dealing,  and  the  jury  had  abundant  reason  to  conclude  that 
the  plaintiff  below  confided  in  the  superior  knowledge  of  the 
appellant  and  his  attorney,  and  that  he  paid  the  money  in 
the  belief  that  the  appellant  had  a  cause  of  action  against 
him  upon  which  he  could  maintain  a  suit.  Worley  v-  Mwre, 
77  Ind.  567. 

It  does  not  lie  in  the  appellant's  mouth  to  say  he  ought 
to  have  known  better,  or  that  he  should  have  been  more  dil- 
igent to  ascertain  his  rights. 

There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  Nov.  26, 1889. 
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No.  13,852. 

Habbell,  Abministbator^  v.  Seal. 

DscEDENTs'  Estates. — Legacy, — Account  Ourrent, — Mistake  trk— Obrreefion 
<tf. — Where  a  legacy  was  allowed  by  the  executor,  and  in  his  account 
cnrrent  he  reported  that  he  had  paid  the  same,  and  claimed  and  re- 
ceived credit  for  it,  when,  in  fact,  the  legacy  had  not  been  paid,  the 
l^atee  may  maintain  an  action  to  correct  the  misstatement  in  the  ac- 
count current.  The  legatee  is  not  bound  to  sue  the  executor  on  his 
bond,  nor  is  he  bound  to  file  a  claim  against  the  estate. 

Same. — Correction  of  Reports  and  Accounts, — Under  the  provisions  of  the 
statute  the  court  has  the  power  to  make  corrections  in  the  record,  and 
to  cause  mistakes  in  accounts  current  to  be  rectified.  Until  the  final 
settlement  is  made  accounts  and  reports  may  be  reviewed  and  errors 
corrected. 

Sake. — Action, —  WtU, — Exhibit, — The  will  was  not  the  foundation  of  the 
action  in  this  case,  and  it  would  have  been  bad  pleading  to  have  made 
it  an  exhibit  to  the  complaint. 

Same. — Parties. —  Who  not  Necesaary.—The  heirs  of  the  executor,  he  being 
dead,  were  not  necessary  parties  to  the  action,  nor  was  it  necessary  to 
make  his  administrator  a  party. 

BiLjj  OF  Exceptions. — OnU  Emdenee, —  When  Must  he  Embodied, — ^Oral  ev- 
idence must  be  embodied  in  the  bill  of  exceptions  before  it  is  signed  by 
the  judge.  It  is  only  by  virtue  of  the  statute  that  written  instruments 
can  be  made  part  of  the  bill  by  reference. 

From  the  Franklin  Circuit  Court. 

S.  8,  Harrdly  J.  F,  McKee  and  D.  W.  McKee,  for  appel- 
lant. 

O.  F.  (yBymCf  8,  E,  Unmton  and  L  Oartery  for  appel- 
lee. 

Elliott^  J. — The  complaint  of  the  appellee  alleges  that 
John  F.  Dickerson  was  the  executor  of  the  will  of  Pe- 
ter Updike,  deceased ;  that  the  testator  bequeathed  to  her  a 
legacy  of  four  hundred  dollars ;  that  Dickerson  allowed  the 
amount,  and,  in  his  account  current  as  executor,  reported 
that  he  had  paid  the  appellee  the  amount  of  the  legacy  and 
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he  claimed  and  received  credit  for  it;  that  the  report  was 
approved  but  Dickerson  was  not  discharged ;  that  Dicker- 
son  died  while  executor^  and  the  appellant  became  the  ad- 
ministrator^ with  the  will  annexed ;  that  Dickerson  had  in 
his  hands  as  executor^  after  the  payment  of  all  prior  legacies  and 
claims,  a  sum  more  than  sufficient  to  pay  the  appellee's  legacy ; 
that  the  amount  was  not  paid  to  her  by  Dickerson  nor  by  the 
appellant ;  that  Dickerson's  statement  that  she  was  paid  is 
erroneous. 

We  adjudge  that  the  appellee  has  a  right  to  maintain  this 
action.  She  is  not  asking  that  a  claim  against  a  decedent's 
estate  should  be  allowed,  but  that  a  statement  in  an  account 
current  may  be  corrected.  Her  claim  has  been  allowed  and 
the  allowance  confirmed  by  the  court,  but  the  statement  con- 
tained in  the  executor's  report  that  it  has  been  paid  to  her 
is  erroneous.  We  can  conceive  of  no  reason  why  the  court 
mav  not  cause  the  mistake  to  be  rectified. 

The  appellee  was  not  bound  to  sue  Dickerson  on  his  bond, 
nor  was  she  bound  to  file  a  claim  against  the  estate.  Whether 
she  might  have  sued  on  the  bond  is  not  the  question,  for  the 
question  here  is,  whether  she  has  a  right,  as  legatee,  to  have 
a  mistake  in  an  account  current  corrected. 

The  will  is  not  the  foundation  of  the  action,  and  it  would 
have  been  censurably  bad  pleading  to  have  made  it  an  ex- 
hibit to  the  complaint. 

It  was  not  necessary  to  make  the  heirs  of  Dickerson  par- 
ties, nor  was  it  necessary  to  make  his  administrator  a  party. 

The  statute  of  limitation  is  pleaded  in  several  paragraphs 
of  the  answer,  but  we  think  without  avail.  Under  the  pro- 
visions of  the  statute  the  court  had  the  power  to  make  cor- 
rections in  the  record  and  to  cause  mistakes  in  account  cur- 
rents to  be  rectified.  Until  the  final  settlement  is  made 
accounts  and  reports  may  be  reviewed  and  errors  corrected. 
R.  8.  1881,  section  2404. 

We  do  not  decide  that  the  appellee  was  entitled  to  a  money 
judgment,  for  that  question  is  not  before  us,  as  there  is  no 
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motion  to  modify  the  judgment^  nor  is  the  evidence  in  the 
record.  We  say  the  evidence  is  not  in  the  record  because  it 
appears  that  at  the  time  the  bill  of  exceptions  was  signed 
the  oral  testimony  was  not  written  in  it.  It  is  well  settled 
that  oral  evidence  must  be  embodied  in  the  bill  before  it  is 
signed  by  the  judge.  It  is  only  by  virtue  of  the  statute  that 
written  instruments  can  be  made  part  of  the  bill  by  refer- 
ence.   Stratton  v.  Kennard,  74  Ind.  302. 

Judgment  affirmed.  ' 

FUed  Nov.  26, 1889. 


No.  13,941. 
MOELLERING  ^.  EVAl^. 

Easbickntb. — A^aining  Lot-Ovmen, — Lateral  Support, — Bemowl  af, — Mea»- 
ure  <4  Damages, — A  lot-owner  has  the  legal  right  to  the  support  to  his 
lot  from  the  adjoining  land.  If  such  support  he  removed,  and,  bj  rea- 
son of  sach  removal,  his  lot  caves  and  is  injured,  by  reason  of  which  he 
suffers  damages,  he  has  a  right  of  action  against  the  person  removing 
the  support  for  the  amount  of  the  damage  sustained  to  his  land  The 
measure  of  damages  is  the  diminution  in  the  value  of  the  lot. 

8axb. — Ii^ury  to  Buildings, — Instruction. — An  instruction  which,  upon  fair 
interpretation,  stated  to  the  jury  that  one  removing  the  lateral  support 
of  an  adjoining  lot  would  be  liable  to  the  lot-owner  for  the  damages  re- 
sulting to  the  buildings  thereon,  regardless  of  the  manner  in  which  the 
same  was  done,  whether  the  injury  was  caused  by  the  negligent  and 
careless  manner  in  which  the  dirt  was  removed,  or  whether  it  was  re- 
moved in  a  careful  or  prudent  manner,  is  erroneous. 

Witness. — BeeaUbf, — Oross- Examination. — To  what  Limiled, — Where  a  wit- 
ness is  recalled  and  examined  as  to  particular  facts,  it  is  proper  to  limit 
the  cross-examination  to  the  particular  matters  testified  to  by  the  wi^ 
ness  when  recalled. 

From  the  Allen  Circuit  Court. 
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T.  E.  Elliaony  for  appellant. 

a.  C.  Bell  and  8.R.  Morris^  for  appellee. 

Olds^  J. — This  is  an  action  by  the  appellee  against  the 
appellant  for  damages  caused  to  certain  lots  owned  by  the 
appellee  by  reason  of  the  excavation  of  the  lands  adjacent 
thereto  by  the  appellant,  permitting  appellee's  lots  to  cave, 
and  causing  the  destruction  of  his  fences  and  barn  upon  the 
lots,  and  greatly  depreciating  the  value  of  the  lots. 

Issue  was  joined  on  the  complaint  by  general  denial,  and 
a  trial  had,  resulting  in  a  verdict  and  judgment  in  favor  of 
appellee  against  the  appellant  for  |300. 

There  was  a  motion  for  a  new  trial  by  the  appellant  which 
was  overruled  and  exceptions  taken,  and  the  ruling  is  as- 
signed as  error. 

The  first  error  presented  and  discussed  is  sustaining  an  ob- 
jection to  a  question  propounded  to  appellee  while  testify- 
ing as  a  witness  in  his  own  behalf. 

The  appellee  was  recalled  as  a  witness,  and  was  asked  on 
examination  in  chief,  and  testified  as  to  the  date  he  had  sold 
one  of  the  lots  that  he  sold  it  in  October,  1886,  and  that  the 
principal  part  of  the  earth  which  liad  caved,  or  slipped  ofi^ 
from  the  lot,  had  slid  off  before  he  sold  the  lot ;  that  a  large 
quantity  of  the  dirt  right  under  the  stable  dropped  off,  or 
fell  off.  During  the  course  of  the  cross-examination  the 
counsel  for  appellant  put  the  following  question  to  the  wit- 
ness :  "  Don't  you  know  that  could  be  filled  in  there  for 
twenty-five  cents  a  yard  ?"  There  was  an  objection  to  the 
question  and  the  objection  sustained,  and  exceptions  taken 
at  the  time. 

There  was  no  error  in  this  ruling.  The  witness  was  re- 
called to  fix  the  date  of  the  sale  of  the  lot,  and  to  testify  as 
to  whether  the  injury  to  the  lot  had  occurred  before  or  after 
the  sale.  The  witness  had  not  testified  on  such  examination 
as  to  the  amount  of  earth  which  had  slid  off  prior  to  the  sale, 
nor  as  to  the  amount  of  the  damage  done.     The  witness  had 
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been  upon  the  witness-stand  and  been  examined  in  chief, 
and  fully  cross-examined,  and  was  recalled  to  testify  to  these 
particular  facts,  and  it  was  proper  to  limit  the  cross-exam- 
ination to  the  particular  matter  testified  to  by  the  witness 
when  recalled,  and  the  question  propounded  did  not  relate, 
and  was  not  germane  to  the  matter  of  which  the  witness 
spoke  in  his  examination  in  chief. 

The  next  question  discussed  is  the  giving  and  refusal  of 
instructions  by  the  court. 

The  court  gave  the  following  instructions : 

'^  1st.  There  is  incident  to  land  in  its  natural  condition,  a 
right  to  support  from  the  adjoining  land ;  and  if  land  not 
subject  to  artificial  pressure,  sinks  or  falls  away  in  conse- 
quence of  the  removal  of  such  support,  the  owner  is  entitled 
to  damages  to  the  extent  of  the  injury  sustained.  The 
measurement  of  damages  in  such  case  is  not  the  cost  of  re- 
storing the  land  to  its  former  condition  or  situation,  or  of 
building  a  wall  to  support  it,  but  it  is  the  diminution  in 
value  of  the  plaintiff's  land  by  reason  of  the  acts  of  the 
party  removing  the  support. 

^'  2d.  If  you  find  from  the  evidence  that  the  defendant  in 
this  case  removed  land  adjoining  plaintiff's,  in  the  manner 
charged  in  the  complaint,  then  the  measure  of  damages  would 
be  the  diminution  in  value  of  plaintiff's  land. 

'^  3d^  If  you  find  from  the  evidence  that  the  defendant  in 
this  case  removed  land  adjoining  plaintiff's,  as  charged  in 
the  complaint;  and  as  a  result  of  such  removal  the  fences 
and  buildings  on  plaintiff's  land  were  destroyed  or  injured, 
in  estimating  the  damages  you  may  consider  such  injury  to 
the  fences  and  buildings  on  plaintiff's  premises,  if  any." 

Instructions  one  and  two,  given  by  the:  Court,  properly 
stated  the  law  as  to  the  measure  of  damages  to  the  lots. 

It  is  an  old  and  wise  maxim  that  everyone  must  so  enjoy 
his  property  as  not  to  injure  the  property  of  another,  and 
this  was  interpreted  in  the  case  of  Taylor  v.  Fiokas,  64  Ind. 
167,  to  mean  "  that  everyone  must  so  enjoy  his  property  ac- 
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cording  to  his  legal  right,  as  not  to  injure  the  legal  right  in 
the  property  of  another." 

The  lot-owner  has  the  legal  right  to  the  support  to  his  lot 
from  the  adjoining  land.  If  such  support  be  removed,  and 
by  reason  of  such  removal  the  lot  caves  and  is  injured,  by 
reason  of  which  the  lot-owner  suffers  damages,  he  has  a  right 
of  action  against  the  person  removing  the  support  for  the 
amount  of  the  damages  sustained  to  the  land,  l^he  measure 
of  damage  is  the  diminution  in  the  value  of  the  lot  or  land. 
That  is  a  matter  easily  arrived  at,  the  difference  in  the  value 
of  the  lot  by  reason  of  the  injury.  Thus  the  damages  sus- 
tained may  be  arrived  at  with  reasonable  certainty  and  with- 
out complication.  To  pursue  any  other  course  to  arrive  at 
the  damage  we  enter  a  field  of  uncertainty,  involving  the 
cost  of  labor  and  material  to  supply  the  support  removed, 
the  manner  of  its  construction,  its  sufficiency  and  durability, 
and  when  completed  we  have  a  different  support,  or  a  sup- 
port of  different  material,  and  an  artificial  instead  of  a  nat- 
ural one. 

3  Sutherland  Damages  states  the  law  as  follows,  pp. 
417  and  418:  ''There  is  incident  to  the  land,  in  its  nat- 
ural condition,  a  right  of  support  from  the  adjoining  land ; 
and  if  land  not  subject  to  artificial  pressure  sinks  and  falls 
away  in  consequence  of  the  removal  of  such  support,  the 
owner  is  entitled  to  damages  to  the  extent  of  the  injury  sus- 
tained. The  measure  of  damages  is  not  the  cost  of  restor- 
ing the  lot  to  its  former  situation,  or  building  a  wall  to  sup- 
port it,  but  it  is  the  diminution  of  value  of  the  plaintiff's 
lot  by  reason  of  the  defendant's  act."  McOuire  v.  Grant, 
25  N.  J.  L.  356. 

Instructions  1  and  2  properly  stated  the  measure  of  dam- 
ages, but  instruction  3  is  erroneous ;  it  tells  the  jury,  as  we 
interpret  it,  that  if  the  defendant  removed  the  lateral  sup- 
port he  would  be  liable  to  the  plaintiff  for  the  damages 
resulting  to  the  buildings  thereon,  regardless  of  the  manner 
in  which  the  same  was  done,  whether  the  injury  was  caused 
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by  the  negligent  and  careless  manner  in  which  the  dirt  was 
removed  or  whether  it  was  removed  in  a  careful  or  prudent 
manner, 

V  It  may  be  claimed  that  as  the  complaint  charges  that  the 
defendant  negligently,  unskilfully  and  carelessly  did  such 
work,  that  he  caused  the  ends  of  the  lots  to  cave  and  pro- 
duced the  injury,  and  that  as  the  charge  tells  the  jury  that  if 
they  find  the  defendant  removed  the  soil  adjoiniug  plaintiff^s 
lot  as  charged  in  the  complaint,  and  as  a  result  of  such  removal 
the  fences  and  buildings  were  destroyed,  the  defendant  is 
liable,  the  instruction  was  to  the  effect  that  if  the  injury 
resulted  from  the  carelessness  and  negligence  of  the  defend- 
ant in  removing  the  lateral  support,  he  would  be  liable,  but 
we  do  not  think  the  charge  warrants  this  construction.  The 
jury  are  nowhere  told  in  the  instructions  as  to  the  nature  of 
the  charge  in  the  complaint,  or  told  that  there  would  be  any 
difference  in  the  liability  of  the  defendant  whether  the  earth 
was  removed^n  a  careless  and  negligent  manner,  by  reason 
of  which  negligence  the  injury  resulted,  and  the  liability  for 
the  damage  to  the  buildings  if  the  excavation  had  been 
made  in  a  careful  and  prudent  manner. 

2  Washburn  Real  Prop.  p.  380,  states  the  law  as  fol- 
lows :  ^^  Of  a  nature  somewhat  akin  to  the  easement  of  light 
connected  with  the  ownership  of  a  house  is  that  of  support, 
or  the  right  of  having  one's  land  and  the  structures  erected 
thereon  supported  by  the  land  of  a  neighboring  proprietor. 
The  proposition  may  be  stated  thus :  A.,  owning  a  piece  of 
land,  without  any  buildings  upon  it,  has  a  natural  right  of 
lateral  support  for  his  land  from  the  adjoining  land.  This 
right  exists  independent  of  grant  or  prescription,  and  is  also 
an  absolute  right;  so  that  if  his  neighbor  excavates  the  ad- 
joining land,  and  in  consequence  A.'s  land  falls,  he  may  have 
an  action,  although  A.'s  excavation  was  not  carelessly  or 
unskilfully  performed.  This  natural  right  does  not  extend 
to  any  buildings  A.  may  place  upon  his  land ;  and  therefore 
if  A.  builds  his  house  upon  the  verge  of  his  own  land,  he 


>m 


200  SUPREME  CJOURT  OF  INDIANA, 

Moellering  v.' Evans. 

does  not  thereby  acquire  a  right  to  have  it  derive  its  support 
from  the  land  adjoining  it  until  it  shall  have  stood  and  had 
the  advantage  of  such  support  for  twenty  years.  In  the 
meantime,  such  adjacent  owner  may  excavate  his  own  land 
for  such  purposes  as  he  sees  fit,  provided  he  does  not  dig  care* 
lessly  or  recklessly;  and  if  in  so  doing  the  adjacent  earth 
gives  way,  and  the  house  falls  by  reason  of  the  additional 
weight  thereby  placed  upon  the  natural  soil,  the  owner  of 
the  house  is  without  remedy.  It  was  his  own  folly  to  place 
it  there.''  This  doctrine  is  fully  supported  by  the  authori- 
ties. Moody  V.  McCHettand,  84  Am.  Dec.  771 ;  Beard  v. 
Murphy,  86  Am.  Dec.  693 ;  Charlesa  v.  Rankiuy  66  Am.  Dec. 
642,  and  note,  p.  649;  Laaala  v.  Holbrook,  25  Am.  Dec. 
624. 
^^  The  third  instruction  given  by  the  court  was  erroneous^ 
and  for  this  error  the  cause  must  be  reversed. 

What  we  have  said  in  regard  to  the  instructions  given 
shows  that  the  instructions  asked  for  by  appellant,  on  the 
question  of  damages,  were  erroneous,  and  were  properly  re- 
fused. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  sustain  the  motion  for  a  new  trial. 
ry  ^FiML  Sav.  a$^  1889.  1 , 
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Chaitge  of  Venue.— l^om  Judge, —  Who  may  Make  ApplicaivmfoTy  a/nd  FiU 
AffydaxnL — Where  a  party  to  an  action  subscribes  and  swears  to  an 
affidavit  asking  a  change  of  judge,  he  need  not  appear  in  person  and 
make  the  application,  nor  in  person  file  the  application  or  affidavit. 
The  application  may  be  made  and  the  affidavit  filed  by  his  attbrneys, 
and  if  one  of  the  statutory  causes  authorizing  such  a  change  is  properly 
set  forth  in  the  affidavit,  the  application  should  be  granted.  tSUntM  y. 
jBurr,  61  Ind.  464,  limited. 

From  the  Madison  Circuit  Court. 

W.  8.  Diveuy  for  appellant. 

W,  R.  Pierae  and  C.  B.  Gerard^  for  appellee. 

EiiLiOTT,  J. — The  appellant  declared  upon  a  promissory 
note,  negotiable  under  the  law  merchant,  executed  by  the 
appellee.  The  second  paragraph  of  the  answer  is  badly 
drawn^  but  we  think  it  states  facts  constituting  ?^  prima  facte 
defence  to  the  action.  The  facts  pleaded  are  very  much  the 
same  as  those  contained  in  the  answer  discussed  in  the  case 
of  Palmer  v.  Poor^  ante,  p.  135,  and  upon  the  authorities 
there  cited^  and  for  the  reasons  there  given,  we  hold  the  an- 
swer good. 

The  appellant  subscribed  and  swore  to  an  affidavit  asking 
a  change  of  judge,  and  properly  set  forth  therein  one  of  the 
statutory  causes  authorizing  such  a  change,  but  he  did  not 
come  into  court  in  person  and  make  the  application,  nor  in 
person  file  the  application  or  affidavit.  The  application  was 
made  and  the  affidavit  filed,  as  the  record  shows,  by  the  at- 
torneys of  the  appellant.  It  is  contended  by  counsel  that 
the  decision  in  Stevens  v.  Burr,  61  Ind.  464,  sustains  the  rul- 
ing of  the  trial  court  denying  the  application.  We  said  in 
Palmer  v.  Poor,  supra,  that  some  of  the  expressions  in  Stev^ 
ens  v.  Burr,  supra,  were  too  broad,  and  that  they  could  not 
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be  regarded  as  authoritative.  We  now  hold  that  the  only 
point  authoritatively  decided  in  that  case  is^  that  the  party 
must  himself  make  the  affidavit,  and  that  it  can  not  be  made 
for  him  by  another.  There  the  affidavit  was  not  made  by 
the  party,  and  our  judgment  is,  that  the  court  was  there 
simply  speaking  of  the  case  actually  before  it,  and  that  it 
did  not  mean  to  decide  that  an  attorney  might  not  present  or 
file  the  affidavit  made  by  his  client.  Taking  all  that  was 
said  by  the  court  into  consideration,  it  is  evident  that  it  had 
in  mind  the  important  fact  that  the  affidavit  was  not  made 
by  the  party,  and  it  was  that  fact  which  influenced  its  decis- 
ion. No  one  who  has  any  knowledge  of  law,  logic  or  rhetoric 
will  contend  that  an  opinion  or  a  discourse  is  to  be  judged 
by  detached  expressions  or  from  fragmentary  parts.  It  is 
elementary  learning  that  all  that  is  said  or  written  upon  one 
subject  or  point  must  be  considered  in  determining  what 
meaning  a  speaker  or  a  writer  intended  to  convey.  This  rule 
is  applied  in  jurisprudence  to  statutes,  pleadings,  contracts, 
instructions  and  judicial  opinions,  and  in  literature  it  is  of 
universal  application. 

It  has  been  decided  again  and  again  that  what  an  attorney 
does  in  the  progress  of  a  cause  in  court  is  the  act  of  the 
client,  and  there  is  no  conceivable  reason  why  this  rudimental 
rule  should  not  apply  to  applications  for  a  change  of  judge. 

For  the  error  in  denying  the  appellant's  application  the 
judgment  must  be  revei^sed. 

Filed  Nov.  27, 1889. 
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No.  18,878. 
OOBFBEY  ET  AL.  V.  CrISL£B  ET  AL. 

PBO]asBOS7  Nains^^BxyvMnL^AlUgaUon  of. ^Burden  nf  Proof  .—The  burden 
of  proof  is  upon  the  party  who  alleges  payment,  and  if  he  asserts  that 
he  paid  anything  besides  money,  he  assumes  the  additional  burden  of 
proving  that  what  was  received  was  taken  in  payment,  and  at  the  risk 
of  the  creditor. 

Same. —  Vdd  Paper. — AecepUmet  of, — Prior  LioJnlUy. — The  acceptance  from 
a  debtor  of  paper  which  the  maker  had  no  capacity  to  execute,  in  ignor* 
ance  of  the  facts,  will  not  discharge  a  prior  liability,  even  though  there 
be  an  express  agreement  to  that  efifect 

Saks. — Debtor. — New  Semriiy. — Original  Contract. — Where  a  debtor  gives  a 
new  security  in  discharge  of  a  prior  obligation,  if  the  new  one  is  void, 
or  avoided,  the  creditor  may  sue  on  the  original  contract 

From  the  Decatur  Circuit  Court, 

J.  8.  Scobey,  for  appellants. 

W.  W.  Labertf  W.  A.  Moore  and  /.  0.  Marshall,  for  ap- 
pellees. 

Mitchell^  C.  J. — This  was  an  action  by  Nancy  A.  Crisler 
to  foreclose  a  mortgage  executed  by  Newton  E.  Charlton 
and  wife,  covering  certain  real  estate  which  the  latter  con- 
veyed, after  the  mortgage  to  the  plaintiff  had  been  executed 
and  duly  recorded,  to  Mrs.  Godfrey.  The  mortgagors  and 
subsequent  purchaser  were  made  parties.  The  mortgage  was 
given  to  secure  two  notes,  one  for  $150,  due  in  one  year,  the 
other  for  $50,  due  in  two  years ;  both  of  which  were  given 
for  unpaid  purchase-money  due  from  Charlton  to  Mrs.  Cris- 
ler. It  is  alleged  in  the  complaint  that  upon  the  sale  of  the 
mortgaged  real  estate  by  Charlton  to  Mrs.  Godfrey  the  lat- 
ter, with  her  husband,  executed  two  notes  in  consideration 
of  certain  personal  property  purchased  by  the  husband  from 
Charlton  ;  that  one  of  the  notes  was  for  $110,  the  other  for 
|50,  both  of  them  payable  to  the  defendant,  and  secured  by 
mortgage^  on  the  real  estate  conveyed  by  Charlton  to  Mrs. 
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Godfrey,  It  is  further  averred  that  the  notes  thus  executed 
and  secured  were  delivered  by  Charlton  to  the  plaintiff,  and 
that  they  were  received  by  her  and  credited  on  the  amount 
due  her  from  Charlton,  under  the  belief  that  they  had  been 
given  in  consideration  of  purchase-money  due  from  Mrs. 
Godfrey  to  Charlton.  The  plaintiff  alleges  that  she  did  not 
receive  the  notes  in  payment,  at  her  own  risk,  nor  agree  to 
accept  them  in  satisfisiction  of  so  much  of  the  debt  due  her, 
and  secured  on  the  real  estate.  It  is  averred  that  Godfrey 
is  utterly  insolvent,  and  that  his  wife  signed  the  notes  as 
surety  merely,  without  having  received  any  part  of  the  con- 
sideration. The  plaintiff  brings  the  notes  so  received  into 
court,  and  offers  to  surrender  them  up,  and  prays  that  her 
mortgage  may  be  foreclosed  as  if  no  credit  had  been  endorsed 
on  the  notes  therein  described,  which  she  alleges  are  due  and 
unpaid. 

It  is  admitted  by  the  answer  that  Mrs.  Godfrey  executed 
the  notes,  which  Charlton  delivered  to  the  plaintiff,  as  surety 
for  her  husband  ;  but  it  is  averred  that  they  were  received 
in  payment  and  satisfaction  pro  tanto  of  the  debt  described, 
or  mentioned,  in  the  complaint.  There  is  no  question  made 
upon  the  pleadings,  which  simply  present  the  issue,  whether 
or  not  the  notes  executed  by  Godfrey  and  wife  were  accepted 
as  payment  of  the  debt  due  from  Charlton  to  the  plaintiff, 
and  secured  by  mortgage  on  the  real  estate  subsequently  con- 
veyed by  the  latter  to  Mrs.  Godfrey. 

It  is  conceded  in  an  agreed  statement  of  &cts  that  God- 
frey was  insolvent  when  the  notes  executed  by  himself  and 
wife  were  delivered  to  the  plaintiff  by  Charlton,  and  that  his 
wife  signed  them  as  surety  for  her  husband  in  October,  1885, 
and  that  as  to  her  they  are.  consequently  void.  It  is  also 
agreed  that  the  notes  were  received  by  the  plaintiff  under  the 
belief  that  they  were  given  in  consideration  of  unpaid  pur- 
chase-money due  from  Mrs.  Godfrey  to  Charlton,  and  that 
unless  the  taking  of  these  notes  operated  as  payment  of  the 
notes  sued  on,  no  payment  has  been  made  upon  them. 
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The  burden  of  proof  is  upon  the  party  who  alleges  pay- 
ment, and  if  he  asserts  that  he  paid  in  anything  besides 
money,  he  assumes  the  additional  burden  of  proving  that 
what  was  received  was  taken  in  payment,  and  at  the  risk  of 
the  creditor.  Cheltenham^  etc.,  Go.  v.  Gaies  Iron  Works,  124 
111.  623 ;  Hunter  v.  Moul,  98  Pa.  St.  13 ;  Broum  v.  Olmsted, 
60  Cal.  162. 

The  doctrine  upon  which  the  judgment  appealed  from 
must  be  affirmed  is  thus  stated  in  MtUdon  v.  Whitiock,  1 
Cowen,  290 :  ^^  No  principle  of  law  is  better  settled,  than  that 
taking  a  note  either  from  one  of  several  joint  debtors,  or  from 
a  third  person,  for  a  pre-existing  debt,  is  no  payment,  unless  it 
be  expressly  agreed  to  be  taken  as  payment,  and  at  the  risk 
of  the  creditor.  Nor  does  the  taking  a  note,  and  giving  a 
receipt  for  so  much  cash,  in  full  of  the  original  debt,  amount 
to  evidence  of  such  express  agreement  to  take  the  note  in 
payment.  The  agreement  must  be  clearly  and  explicitly 
proved  by  the  original  debtor,  or  he  will  still  be  held  liable.^ 
Albright  v.  Oriffin,  78  Ind.  182;  Bristol,  etc.,  Co,  v.  Pro- 
basco,  64  Ind.  406. 

"  Paper  is  no  payment  where  there  is  a  precedent  debt. 
For  where  such  a  note  is  given  in  payment  it  is  always  in- 
tended to  be  taken  under  this  condition,  to  be  payment  if 
the  money  be  paid  thereon  in  convenient  time."  Ward  v. 
Evans,  2  Lord  Baym.  928.  "  The  books  all  agree  that  there 
must  be  a  clear  and  special  agreement  that  the  vendor  shall 
take  the  paper  absolutely  as  payment,  or  it  will  be  no  pay- 
ment, if  it  afterwards  turns  out  to  be  of  no  value."  John-- 
son  v.  Weed,  9  Johns.  310;  Ontario  Bank  v.  Ligktbody,  13 
Wend.  103. 

The  contention  of  the  appellant  that  there  is  no  evidence 
tending  to  show  that  the  plaintiff  was  imposed  upon  or  over- 
reached is  of  no  consequence,  nor  are  there  any  consider- 
ations of  an  equitable  character  which  can  have  weight.  The 
issue  was  whether  or  not  the  plaintiff  had  received  the  notes 
executed  by  Godfrey  and  wife  in  payment  of  a  debt  which 
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is  confessedly  valid  and  unpaid  unless  the  notes  were  received 
under  an  express  agreement  that  they  should  operate  as  pay- 
ment. This  issue  was  found  against  the  defendants,  and  the 
evidence  sustains  the  finding.  Indeed,  it  may  be  doubted 
whether  an  express  agreement  to  accept  the  notes  in  satisfac- 
tion would  have  concluded  the  plaintiff,  since  it  is  admitted 
that  she  believed  at  the  time  she  received  them  that  they 
were  given  upon  a  consideration  which  would  have  made 
them  valid  and  binding  upon  Mrs.  Godfrey,  the  only  solvent 
maker. 

The  acceptance  from  a  debtor  of  forged  paper,  or  paper 
which  the  maker  had  no  capacity  to  execute,  in  ignorance 
of  the  facts,  will  not  discharge  a  prior  liability,  even  though 
there  be  an  express  agreement  to  that  effect. 

It  is  a  general  rule  that  where  a  debtor  gives  a  new  se- 
curity in  discharge  of  a  prior  obligation,  if  the  new  one  is 
void  or  avoided,  the  creditor  may  sue  on  the  original  con- 
tract. Bank  V.  Buehanauy  87  Tenn.  32  (1  Lawyers'  Rep. 
Ann.  199,  and  note). 

The  judgment  is  affirmed,  with  costs. 

Filed  Nov.  27, 1889. 
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Municipal  Corporation. — Common  Council, — Q^ontm, — Memben  Praent 
Declining  to  Vote. — Resolution. — Adoption  of.  —  Where  three  of  the  six 
members  composing  a  common  council  vote  in  favor  of  a  resolation, 
the  other  three  members,  although  present,  declining  to  vote,  the  reso- 
lution is  legally  adopted.    The  rule  is,  that  if  a  quorum  is  present  and 


NOVEMBER  TERM,  1889.  207 

The  Boshrille  Gas  Company  v.  The  City  of  Bushville  et  al, 

a  majority  of  the  quorum  vote  in  favor  of  a  measure,  it  will  prevail, 
although  an  equal  number  should  refrain  from  voting.  A  majority  of 
the  number  of  members  required  to  constitute  a  quorum  is  sufficient. 

Samk. — Okies, — Lighting  qf. — SUUvJte, — Avihority  C(n^erred.—By  an  act  en- 
entitled  *'  An  act  in  relation  to  the  lighting  of  cities  and  towns,  and 
famishing  the  inhabitants  thereof  with  the  electric  light,"  etc.,  au- 
thority is  conferred  on  the  common  council  to  contract  for  lighting  the 
city  or  to  buy  and  operate  the  necessary  plant  and  machinery.  Elli- 
ott's Supp.,  section  794. 

Sams. — Slalute. — OoTutUuiionalUy. — The  above  named  act  is  constitutional, 
and  is  in  compliance  with  the  constitutional  provisions  as  to  subject 
and  title. 

Sam£. — Bonds, —  When  may  he  Issued. — A  municipal  corporation  with  au- 
thority to  purchase  property  may  issue  its  bonds  in  payment,  unless 
there  is  some  statutory  or  constitutional  prohibition. 

From  the  Rush  Circuit  Court. 

B.  L.  Smithy  C  Gambem,  T.  J".  Newkirk  and  V.  D.  Cbfe, 
for  appellant. 

A.  B.  Irvin,  O.  H.  Puntenny,  W.  A.  Ouilen  and  J.  D. 
Megee,  for  appellees. 

ELiiiOTT,  J. — The  mayor  of  the  city  of  Bushville  ap- 
pointed a  committee,  composed  of  the  members  of  the  com- 
mon council,  to  investigate  and  report  upon  the  question  of 
the  expediency  of  buying  an  electric-light  plant  and  ma- 
chinery. The  committee,  in  due  time,  reported  to  the 
common  council  in  favor  of  making  the  purchase.  On  the 
3d  day  of  April,  1889,  action  was  taken  on  the  report  at  a 
regular  meeting,  at  which  all  of  the  members  of  the  common 
council  were  present,  and  the  following  resolution  was  intro- 
duced : 

"  Jtesolved^  That  the  report  of  the  special  committee,  re- 
lating to  lighting  the  city,  be  adopted,  and  that  the  officers 
therein  named  be  instructed  to  sign  the  contract  named 
therein.'' 

Three  of  the  six  members  composing  the  common  council 
voted  in  favor  of  the  resolution,  but  the  other  three  mem- 
bers, although  present,  declined  to  vote,  and  the  mayor  de- 
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clared  that  it  was  adopted.  By  virtue  of  this  resolution  the 
city  is  about  to  enter  into  a  contract  with  the  companies 
named  in  the  report  for  the  purchase  of  an  electric  light 
plant  and  the  power  to  run  it,  for  which  the  city  is  to  pay  the 
sum  of  ten  thousand  one  hundred  and  fifty  dollars.  Acting 
under  the  resolution  the  Edison  Manufacturing  Company 
has  put  up  poles,  strung  wires  on  them,  and  placed  in  opera- 
tion a  system  of  electric  lights,  and  the  city  will  buy  the 
plant  and  machinery,  unless  enjoined.  The  city  has  con- 
tracted with  the  Buckeye  Engine  Company  for  a  steam  en- 
gine and  appliances  to  be  used  in  operating  the  machinery 
of  the  Edison  company  plant,  at  a  cost  of  two  thousand  two 
hundred  dollars.  Unless  enjoined  the  city  will  issue  bonds 
to  pay  for  the  plant,  machinery,  engine  and  appliances. 

The  meeting  at  which  the  resolution  was  adopted  was  a 
regular  one,  attended  by  all  the  members  of  the  common 
council,  and  all  who  voted  at  all  voted  in  favor  of  the  reso- 
lution. The  question,  therefore,  is :  Does  the  fact  that  three 
of  the  members  present  declined  to  vote  authorize  the  con- 
clusion that  the  resolution  was  not  legally  adopt-ed?  In  our 
judgment  it  does  not. 

The  rule  is  that  if  there  is  a  quorum  present  and  a  ma- 
jority of  the  quorum  vote  in  favor  of  a  measure,  it  will  pre- 
vail, although  an  equal  number  should  refrain  from  voting. 
It  is  not  the  majority  of  the  whole  number  of  members 
present  that  is  required ;  all  that  is  requisite  is  a  majority 
of  the  number  of  members  required  to  constitute  a  quorum. 
If  there  had  been  four  members  of  the  common  council 
present,  and  three  had  voted  for  the  resolution  and  one  had 
voted  against  it,  or  had  not  voted  at  all,  no  one  wouU  hesi- 
tate to  affirm  that  the  resolution  was  duly  passed,  and  it  can 
make  no  difference  whether  four  or  six  members  are  present, 
since  it  is  always  the  vote  of  the  majority  of  the  quorum  that 
is  effective.  The  mere  presence  of  inactive  members  does 
not  impair  the  right  of  the  majority  of  the  quorum  to  pro- 
-^eed  with  the  business  of  the  body.     If  members  present 
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desire  to  defeat  a  measure  they  must  vote  against  it,  for  in- 
action will  not  accomplish  their  purpose.  Their  silence  is 
acquiescence,  rather  than  opposition.  Their  refusal  to  vote 
is,  in  effect,  a  declaration  that  they  consent  that  the  majority 
of  the  quorum  may  act  for  the  body  of  which  they  are 
members. 

The  rule  we  have  asserted  is  a  very  old  one.   The  doctrine 
is  thus  stated  by  one  of  the  earliest  writers  on  municipal  cor- 
porations :  "  After  an  election  has  been  properly  proposed, 
whoever  has  a  majority  of  those  who  vote,  the  assembly  be- 
ing sufficient,  is  elected,  although  a  majority  of  the  entire 
assembly  altogether  abstain  from  voting  ;  because  their  pres- 
ence suffices  to  constitute  the  elective   body,  and   if  they 
neglect  to  vote,  it  is  their  own  fault,  and  shall  not  invali- 
date the  act  of  the  others,  but  be  construed  an   assent  to 
the  determination  of  the  majority  of  those  who  do  vote." 
Willcock  Munic.  Corp.,  section  546.     In  a  recent  American 
work  it  is  said :    '^  Those  who  are  present  and  who  help  to 
make  up  the  quorum  are  expected  to  vote  on  every  question, 
and  their  presence  alone  is  enough  to  make  the  vote  decisive 
and  binding,  whether  they  actually  vote  or  not.   The  objects 
of  legislation  can  not  be  defeated  by  the  refusal  of  any  one 
to  vote,  when  present.  If  eighteen  are  present  and  nine  vote, 
all  in  the  affirmative,  the  measure  is  carried,  the  refusal  of 
the  other  nine  to  vote  being  construed  as  a  vote  in  the  af- 
firmative so  far  as  any  construction  is  necessary .''     Horr  & 
Bemis  Munic.  Police  Ordinances,  42.      The  principle  in- 
volved is  asserted  in  many  cases.     State  v.  Green^  37  Ohio 
St.  227 ;  Launtz  v.  People,  113  111.  137;  County  of  Gas8  v. 
Johnston,  95  U.  S.  360, 369  ;  St.  Joseph  Tp.  v.  Rogers,  16  Wall. 
644 ;  State  v.  Mayor,  37  Mo.  270 ;  EvereU  v.  Smith,  22  Minn. 
53 ;    Oldknow  v.  Wainright,  2  Burr.  1017 ;    King  v.  BeU- 
ringer,  4  Term  Rep.  810;  Inhahitants  v.  Steams,  21  Pick. 
148. 
We  can  not  agree  with  appellant's  counsel  in  the  construc- 
VoL.  121.— 14 


210  SUPREME  COURT  OF  INDIANA, 

The  Bashville  Gas  Companj  v.  The  City  of  Rushville  et  oL 

tion  which  they  place  upon  the  words  of  Judge  Dillon  found 
in  section  279  of  his  work  on  Municipal  Cprporations,  for, 
as  we  read  what  the  author  says,  it  is  directly  against  the 
appellant.  What  is  said  by  Judge  Dillon  is  this :  "  So,  if  a 
board  of  village  trustees  consists  of  five  members,  and  all  or 
four  are  present,  two  can  do  no  valid  act,  even  though  the 
others  are  disqualified  by  interest  from  voting,  and,  there- 
fore, omit  or  decline  to  vote ;  their  assenting  to  the  measure 
voted  for  by  the  two  will  not  make  it  valid.  If  three  only 
were  present  they  would  constitute  a  quorum,  then  the  votes 
of  two,  being  a  majority  of  the  quorum,  would  be  valid,  cer- 
tainly so  where  the  three  are  all  competent  to  act.''  In  the 
first  sentence  Judge  Dillon  refers  to  cases  where  there  is  not 
a  quorum  present,  because  there  is  not  the  requisite  number 
of  qualified  members  in  attendance.  He  is  speaking  of  the 
effect  of  the  presence  of  disqualified  persons  in  that  sentence, 
not  of  the  effect  of  a  vote  of  the  majority  of  a  quorum  com- 
posed of  qualified  members  of  the  body.  In  the  last  sentence 
he  speaks  of  a  case  where  there  is  a  qualified  quorum  present, 
and  he  instances  such  a  case  as  we  have  here,  for  here  four 
would  be  a  quorum,  and,  according  to  his  rule,  three  of  the 
four  could  adopt  a  measure  if  there  were  no  opposing  votes. 
The  case  referred  to  by  the  author  in  support  of  the  propo- 
sition embodied  in  the  first  sentence  quoted  is  that  of  Coles 
V.  Trustees,  10  Wend.  659.  In  that  case  three  of  five  town 
trustees  were  disqualified  from  voting,  and  there  was,  of 
course,  no  quorum  of  competent  members,  and  consequently 
no  capacity  to  act.  The  court  said :  "  The  act  requires  three 
out  of  five,  or  a  majority,  to  make  a  quorum.  If  there  were 
but  three  present,  then  the  votes  of  two,  being  a  majority, 
would  be  valid.  Here  were  five  trustees,  three  of  whom 
were  incompetent  to  vote  by  the  act ;  and  being  so,  it  seems  to 
to  me,so  far  as  the  vote  was  concerned,  they  were  not  trustees 

for  any  purpose."     It  is  obvious,  therefore,  that  no  such  case 
was  before  the  court  as  that  now  before  us,  for  here  all  the 

.  members  were  present,  and  the  measure  was  adopted  by  a  ma- 
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jority  vote  of  the  quorum.  One  of  the  cases  cited  in  sup- 
port of  the  proposition  contained  in  the  second  sentence  of 
the  section  quoted  by  us  is  that  of  Wamock  v.  Gity  of  La- 
fayetUj  4  La.  Ann.  419,  wherein  it  was  held  that  a  statute 
requiring  a  two-thirds  vote  to  pass  a  measure  meant  two- 
thirds  of  the  quorum  present,  and  not  two-thirds  of  the  en- 
tire membership  of  the  city  council.  Another  case  cited  is 
Buell  V.  Buckingham,  16  Iowa,  884,  in  which  the  opinion 
was  written  by  Judge  Dillon  himself,  and  where  it  was 
held  that  a  majority  of  a  bare  quorum  may  bind  the  corpo- 
ration. The  opinion  quotes  with  approval  from  the  opinion 
of  Liord  Mansfield  in  Rex  v.  Monday ,  Cowper,  538,  this 
language :  '*  When  the  assembly  are  duly  met,  I  take  it  to 
be  clear  law,  that  the  corporate  act  may  be  done  by  the  ma- 
jority of  those  who  have  once  regularly  constituted  the 
meeting.^'  The  opinion  also  approves  Chancellor  Kent^s 
statement  that  "A  majority  of  the  quoruqi  may  decide." 

The  decision  in  the  case  of  the  State  v.  Porter,  113  Ind. 
79,  lends  no  support  to  the  appellant's  argument,  and  the 
reasoning  of  the  court  is  strongly  against  it.  The  point  act- 
ually decided  was  that  no  act  could  be  lawfully  done  unless 
a  quorum  was  present,  but  it  was  said  :  '^  The  general  rule 
is,  that  when  a  council,  or  collective  body,  consisting  of  a 
given  number  of  members,  is  authorized  by  a  statute  to  do  an 
act,  or  to  transact  business,  authority  is  thereby  given  to 
that  body  to  act  upon  the  subject  committed  to  it,  or  to 
transact  the  business  which  it  is  authorized  to  conduct,  when- 
ever a  majority  of  the  members  thereof  are  lawfully  present. 
Cush.  Par.  Law,  section  247.  The  body  can  not  act  without 
the  presence  of  a  quorum,  and  the  act  of  the  quorum  is  the 
act  of  the  body.  State,  ex  rel.,  v.  Wilkesville  Tp.,  20  Ohio 
St.  288 ;  McFarland  v.  Crary,  6  Wend.  298.''  The  logical 
sequence  from  the  premises  thus  laid  down  is  that  the  vote 
of  the  majority  of  the  quorum  present  is  effective.  In  Ham- 
ilton  V.  State,  3  Ind.  452,  this  court  quoted,  with  approval, 
the  statement  of  the  court  in  Downing  v.  Ruger,  21  Wend. 
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182,  that  "  Where  the  authority  is  public,  and  the  number  is 
such  as  to  admit  of  a  majority,  that  will  bind  the  minority, 
after  all  have  duly  met  and  conferred,"  but  denied  its  ap- 
plication, because  the  statute  required  all  the  members  of 
the  body  to  be  present  at  its  meetings,  and  all  were  DOt 
present.  The  doctrine  of  Hamilton  v.  State,  supra,  is,  there- 
fore, not  opposed  to  the  later  cases ;  but,  on  the  contrary,  is 
in  harmony  with  them,  for  it  recognizes  the  general  rule  that 
where  the  statute  does  not  otherwise  provide,  a  majority  of 
the  quorum  may,  when  a  quorum  is  present,  lawfully  trans- 
act business.  The  case  of  State,  ex  reL,  v.  Edwards,  114  Ind. 
581,  is  not  in  point,  for  what  was  there  decided  is,  that  a 
county  auditor  has  no  right  to  vote  upon  a  resolution  al- 
though he  has  a  right  to  vote  in  case  an  efifbrt  to  elect  a 
county  superintendent  results  in  a  tie. 

It  would  not  benefit  the  appellant  if  we  should  hold  that 
the  councilmen  pi;esent  and  not  voting  did,  in  effect,  oppose 
the  resolution,  and,  certainly,  the  utmost  that  can,  with  the 
faintest  tinge  of  plausibility,  be  claimed,  is  that  their  votes 
must  be  counted  as  against  the  resolution.  It  is  inconceiv- 
able that  their  silence  should  be  allotted  greater  force  than 
their  active  opposition  would  have  been  entitled  to  have  as- 
signed it  had  it  been  manifested.  If  we  should  assume  that 
their  votes  are  to  be  counted  against  the  resolution,  then  the 
mayor  had  the  casting  vot^,  and,  by  declaring  the  resolution 
adopted,  he  gave  it  in  favor  of  the  measure.  This  is  so  ex- 
pressly decided  in  Small  v.  Ome,  79  Maine,  78.  But  we 
think  that  the  law  is  as  stated  by  Willcock,  and  that  the 
members  present  and  not  voting  assented  to  the  adoption  of 
the  resolution. 

We  have  no  doubt  that  the  common  council  had  power  to 
contract  for  lighting  the  city  or  to  furnish  light  from  works 
of  which  it  is,  or  may  become,  the  owner.  The  power  ex- 
ists under  the  general  act  of  incorporation.  But  we  need 
not  rest  our  decision  upon  that  act,  for  the  authority  is  con- 
ferred by  an  act  entitled  ^^An  act  in  relation  to  the  lighting 
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of  cities  and  towns^  and  furnishing  the  inhabitants  thereof 
with  the  electric  light  and  other  forms  of  lights  and  provid- 
ing for  the  right  of  way  and  the  assessment  of  damages^  and 
declaring  an  emergency."  Elliott's  Supp.,  section  794.  The 
object  of  this  act  is  single,  and  it  embraces  but  one  subject. 
The  subject  is  that  of  lights  and  the  object  that  of  enabling 
the  citizens  to  obtain  electric  or  other  lights.  The  act  is 
similar  in  its  general  scope  and  effect  to  acts  providing  for  * 
furnishing  towns  and  cities  with  water,  natural  gas  and  ar- 
tificial gas,  and  it  is  not  obnoxious  to  any  constitutional  ob- 
jection. Whatever  was  germane  to  the  subject  of  the  act, 
that  is,  the  subject  of  lights  it  was  proper  to  embody  in  the 
bill.     We  have  no  doubt  of  its  constitutionality. 

The  first  section  of  the  act  provides  that  the  common  coun- 
cil of  any  city  shall  "  have  power  to  light  the  streets,  alleys, 
or  other  public  places  with  the  electric  light,  or  other  form 
of  light,  and  to  contract  with  any  individual  or  corporation 
for  lighting  such  alleys,  streets  and  other  public  places  with 
the  electric  light  or  other  form  of  light,"  and  this  provision, 
taken  in  itself,  is  broad  enough  to  authorize  the  common 
council  to  buy  and  operate  the  necessary  plant  and  machinery. 
But  statutes  are  not  to  be  considered  as  isolated  fragments 
of  law,  but  as  parts  of  one  great  system.  Bradley  v.  ThiztoUy 
117  Ind.  255  ;  Morrison  v.  Jacobyy  114  Ind.  84 ;  Chicago, 
etc.y  R,  W  .Co.  V.  Summers f  113  Ind.  10;  Robinson  v.  -R«p- 
pey,  111  Ind.  112;  Humphries  v.  Davis,  100  Ind.  274.  If 
there  were  any  doubt  as  to  the  meaning  of  the  act  it  would 
be  removed  by  considering  it,  as  it  is  our  duty  to  do,  in  con- 
nection with  the  general  act  for  the  incorporation  of  cities, 
for  that  act- confers  very  comprehensive  powers  upon  mu- 
nicipal corporations  as  respects  streets  and  public  works,  and 
contains  many  broad  general  clauses  akin  to  those  which 
Judge  Dillon  designates  as  ^'  general  welfare  clauses.'^  Our 
own  decisions  fully  recognize  the  doctrine  that  municipal 
corporations  do  possess,  under  the  general  act,  authority  as 
broad  as  that  here  exercised,  and  the  operation  of  that  act  is 
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certainly  not  limited  or  restricted  by  the  act  of  1883.  Wood 
V.  Mears,  12  Ind.  515  ;  Oity  of  Richmond  v.  MoGirry  78  Ind. 
192;  City  of  Anderson  v.  0^  Conner y  98  Ind.  168;  Leeds  y. 
Oily  of  Richmond,  102  Ind.  372. 

Where  a  municipal  corporation  has  authority  to  purchase 
property  it  may  issue  its  bonds  in  payment  unless  there  is 
some  statutory  or  constitutional  prohibition.  Miller  v.  Board, 
etc.,  66  Ind.  162 ;  Second  NaVlBank,  etc.,  v.  Danville,  60  Ind. 
504;  Daily  v.  City  of  Columbus,  49  Ind.  169  ;  Board,  etc,,  v. 
Day,  19  Ind,  450 ;  City  of  Lafayette  v.  Cox,  5  Ind.  38.  In  the 
case  of  City  of  Richmond  v.  McGirr,  supra,  it  was  said :  "Ajb 
to  the  kind  and  form  of  the  evidences  and  obligations  to  be 
executed^  the  council,  in  the  exercise  of  a  sound  discretion, 
must  determine,  and  their  determination,  in  the  absence  of 
fraud,  is  final.''  Many  authorities  are  cited  in  support  of 
this  ruling,  and  it  is  undoubtedly  correct  as  applied  to  mu- 
nicipal corporations  of  such  a  class  as  cities  and  counties,  but 
not  as  applied  to  school  corporations  and  like  corporations, 
with  very  limited  powers.  The  decision  in  the  case  of  Ciiy 
of  Aurora  v.  West,  22  Ind.  88,  has  no  relevjincy  to  the  ques- 
tion here  under  discussion,  for  there  the  question  was  as  to 
the  power  of  the  city  to  incur  a  debt  in  aid  of  a  railroad 
company,  while  here  the  question  is  as  to  the  authority  of 
the  city  to  issue  bonds  in  payment  for  property  it  had  power 
to  purchase.  The  case  of  State,  ex  reL,  v.  Hauser,  63  Ind. 
155,  does  not  decide  that  a  city  may  not  issue  bonds  to  pay 
for  water-works  purchased ;  what  it  decides  is,  that  a  city 
may  not  issue  and  sell  bonds  in  order  to  obtain  money  to 
construct  water-works.  The  difference  between  that  case 
and  this  is  very  broad  and  very  plain ;  here  bonds  are  to  be 
issued  to  pay  for  property  purchased  ;  there  they  were  issued 
to  be  placed  on  the  market  for  sale.  Issuing  bonds  to  pay 
for  property  purchased  is  a  very  different  thing  from  issuing 
bonds  to  obtain  money. 

Judgment  affirmed. 
Filed  Dec.  10,  1S89. 
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Parent  ahd  Child.— jBiM^nd  and  Wi/e.—'I)w<n'ce,^Childrm,^Ouaody,--- 
Obligation  €f  Support, — After  a  decree  of  divorce,  either  with  or  without 
an  order  for  the  custody  of  the  children,  there  is  no  implied  obligation 
on  the  part  of  a  father  to  pay  for  support  voluntarily  furnished  bj  the 
mother  to  the  children  while  she  asserts  and  maintains  the  right  to 
their  custody  and  society,  unless  the  father  has  in  some  way  manifested 
his  purpose  to  abandon  them,  or  has  refused  to  take  them  into  his  cus- 
tody and  render  them  a  proper  support. 

From  the  Posey  Circuit  Court. 

E,  2>.  Owen  and  8.  2>.  MoReynolds,  for  appellant. 
-El  Jf.  Spencer y  A.  P.  Hovey  and  O,  V.  Menziea,  for  ap- 
pellee. 

Mitchell,  C.  J. — The  judgment  from  which  this  appeal 
is  prosecuted  was  entered  against  the  plaintiff  below  upon 
substantially  the  following  facts,  which  appear  in  the  plead- 
ings :  Margaret  Ramsey,  having  been  theretofore  lawfully 
joined  in  marriage  with  John  L.Ramsey,  obtained  a  divorce 
from  him  at  the  March  term  of  the  Posey  Circuit  Court,  in 
1878.  She  was  pregnant  at  the  time  with  a  child,  begotten 
by  her  husband  in  wedlock,  which  was  born  shortly  after 
the  decree  dissolving  her  marriage  with  the  defendant  was 
pronounced.  As  a  part  of  the  decree,  the  wife  was  awarded 
$300  as  alimony ;  but,  notwithstanding  the  fact  that  her  preg- 
nancy was  averred  in  the  complaint  for  divorce,  there  was 
no  order  concerning  the  future  custody  or  support  of  the  ex- 
pected child.  Living  apart  from  her  former  husband,  and 
possessed  of  no  means  of  support  except  her  earnings,  the 
divorced  wife  assumed  the  custody,  and  furnished  the  neces- 
sary support  for  the  child,  without  any  request  or  promise 
from  the  father,  who  was  possessed  of  sufficient  means  for  its 
support  and  education.     Having  thus  supported  the  child 
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uDtil  it  was  nine  years  old^  she  instituted  this  suit  against  the 
father  to  recover  for  the  maintenance  and  support  of  his 
child. 

The  question  is  whether,  upon  the  facts  stated,  a  recovery 
should  have  been  allowed. 

The  argument  in  favor  of  reversal  is  predicated  upon  the 
proposition  "  that  a  father  is  bound  for  the  necessaries  fur- 
nished his  minor  child,  and  is  bound  to  whosoever  shall  keep 
and  maintain  his  child  during  the  first  years  of  life,  when  it 
is  helpless  to  provide  for  itself  As  sustaining  this  proposi- 
tion, the  following  decisions  are  relied  on  :  Haase  v.  Roehrs- 
cheid,  6  Ind.  66 ;  Wallace  v.  Ellis,  42  Ind.  582 ;  Kimey  v 
State,  ex  rel,,  98  Ind.  351. 

Two  of  the  cases  cited  hold,  in  effect,  that  a  father  who  is 
guardian  of  his  minor  child  will  not  be  allowed  to  assert  a 
claim  against  the  estate  of  his.  ward  for  its  support,  unless  it 
is  affirmatively  shown  that  he  was  unable  to  furnish  suitable 
support  and  education  out  of  his  own  })rivate  means.  As  a 
reason  for  the  ruling  in  those  cases  it  is  said  that,  by  the 
common  law,  it  is  made  the  duty  of  parents  to  support  their 
minor  children,  at  least  while  they  are  incapable  of  support- 
ing themselves.  The  correctness  of  the  rulings  in  the  cases 
cited  can  not  be  doubted.  In  the  other  case  nothing  more 
is  decided  than  that  a  father,  who  is  ready,  able  and  willing 
to  support  his  minor  children  at  homo,  can  not  be  held  liable 
to  another,*  who,  without  his  assent,  supports  them  abroad. 
This  decision  affords  scant  support  to  the  appellant's  posi- 
tion. While  it  is  true,  beyond  any  question,  that  the  com- 
mon law  enjoins  upon  parents  the  duty  of  protecting,  edu- 
cating, and  maintaining  their  children,  it  is  also  true  that  in 
the  absence  of  statutes  the  common  law  never  afforded  any 
means  of  enforcing  this  obligation.  In  the  language  of  Lord 
Eldon,  in  Wellesley  v.  Duke  of  Beaufort,  2  Russ.  1,  23 :  "  The 
courts  of  law  can  enforce  the  rights  of  the  father,  but  they 
are  not  equal  to  the  office  of  enforcing  the  duties  of  the 
father/'     The  duty  of  tbe  father  to  protect,  educate,  and 
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support  his  tender  infant  child,  for  whose  being  he  is  respon- 
sible, is  not  only  a  plain  precept  of  universal  law  and  natural 
justice,  but  is  enjoined  by  the  positive  teachings  of  the 
Christian  religion.  /However  clear  and  imperative  the  duty, 
or  sacred  the  obligation,  of  parental  support,  it  is  open  to 
serious  consideration  whether  it  does  not  fall  within  that 
class  of  imperfect  obligations,  or  moral  duties,  the  enforce- 
ment of  which,  according  to  the  common  law,  it  was  deemed 
wiser  to  leave  to  the  impulses  of  natural,  affection  rather 
than  that  it  should  be  committed  to  unrestrained  regulation 
in  the  courts.  The  delicate  parental  duty  which  requires 
of  a  child  submission  to  reasonable  restraint,  and  demands 
habits  of  propriety,  obedience,  and  conformity  to  domestic  dis- 
cipline, may  induce  a  minor  to  abandon  his  father^s  home 
rather  than  submit  to  what  may  seem  to  the  parents  proper 
discipline  and  necessary  restraints  of  the  household.  It  would 
be  intolerable  if  any  one  who  should  choose  to  furnish  a 
minor  necessaries,  under  all  circumstances,  could  compel  the 
father  to  answer  to  a  court  or  jury  concerning  the  propriety 
of  the  family  discipline.  If  this  were  allowed,  a  child  im- 
patient of  parental  authority  might  be  incited  to  set  at  naught 
all  reasonable  domestic  control  by  holding  over  his  father's 
head  the  alternative  of  allowing  him  his  way  at  home,  or  of 
paying  for  his  support  abroad.  Accordingly,  it  has  been 
said  no  one  shall  take  it  ^^  upon  him  to  dictate  to  a  parent 
what  clothing  the  child  shall  wear,  at  what  time  they  shall  be 
purchased,  or  of  whom.  All  that  must  be  left  to  the  discre- 
tion of  the  father  or  mother.^'  Bainbridge  v.  Pickering,  2 
W.  Black.  1326.  •+ 

It  is  therefore  the  settled  rule  of  law  in*  England,  as  well 
as  in  this  country,  that,  however  derelict  a  father  may  have 
been  in  the  discharge  of  his  parental  duty,  he  is  under  no 
legal  obligation,  in  the  absence  of  statutory  enactment,  to 
remunerate  one  who  may  have  furnished  necessaries,  or  af- 
forded relief  to  his  minor  child,  unless  either  an  express 
promise  to  pay,  or  circumstances  from  which  such  a  promise 
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may  be  implied  can  be  showD.  Gotta  v.  Clark^  78  111.  229; 
MoMillen  v.  iee,  78  III.  443  ;  Freeman  v.  Robinson^  38  X. 
J.  L.  383 ;  Hunt  v.  Thompaony  3  Scam.  179  ;  Gordon  v.  Pot- 
ter,  17  Vt.  348 ;  Vamey  v.  Young,  11  Vt.  268  ;  French  v. 
Benton,  44  N.  H.  28  ;  Tovmaend  v.  Burnham,  33  N.  H.  270 ; 
Raymond  v.  ioyZ,  10  Barb.  483  ;  Blackburn  v.  Mackey,  1  C. 
<&  P.  1.  See  Schouler  Dom.  Bel.^  section  241^  and  notes,  and 
Tyler  Infancy,  sections  190,  191. 

Thus,  in  Kelley  v.  Dama,  49  N.  H.  176,  where  a  father  had 
been  guilty  of  a  palpable  omission  of  duty  in  turning  his 
son  adrift  upon  the  world,  with  little  education  or  ability  to 
take  care  of  himself,  it  was  held,  in  an  elaborate  opinion  in 
which  the  authorities  were  fully  reviewed,  that  the  father 
was  not  liable  to  one  who  had  furnished  him  with  neces- 
saries, in  the  absence  of  a  contract,  express  or  implied.  In 
that  case  the  court  deduced  the  conclusion,  '^  That  a  parent 
can  not  be  charged  for  necessaries  furnished  by  a  stranger  for 
his  minor  child,  except  upon  a  promise  to  pay  for  them ;  and 
that  such  promise  is  not  to  be  implied  from  a  mere  moral 
obligation;  *  *  but  the  omission  of  duty  from  which  a  jury 
may  find  a  promise  by  implication  of  law  must  be  a  legal 
duty,  capable  of  enforcement  by  process  of  law."  The 
further  conclusion  was  deduced,  that  it  would  be  a  question 
for  the  jury  in  each  case,  taking  into  consideration  all  the 
circumstances  connected  with  the  parent's  neglect,  as  indi- 
cating his  intentions,  views  and  purposes  with  regard  to  the 
wants  of  the  child,  whether  or  not  the  facts  were  sufficient  to 
warrant  the  finding  of  a  promise,  express  or  implied.  Quot- 
ing from  Chitty,  this  court  said,  in  Hollingaworth  v.  Sweden- 
borg,  49  Ind.  378':  *'  Though  independently  of  an  express 
contract,  or  one  implied  from  particular  facts,  a  father  can  not 
be  sued  for  the  price  of  necessaries  provided  for  his  infant 
son,  yet  very  slight  circumstances  will  justify  a  jury  in  find- 
ing a  contract  on  his  part." 

So,  in  Shelton  v.  Springett,  20  Eng.  Law.  &  Eq.  281,  it  was 
held  that  a  father  is  not  liable  on  a  contract  made  by  his 
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minor  child^  even  for  necessaries  furnished^  unless  an  actual 
authority  be  proved^  or  the  circumstances  be  sufficient  to  im- 
ply one. 

In  Mortimere  v.  Wright,  6  M.  &  W.  482,  Lord  Abinger, 
C  B.,  declared  that,  *•  In  point  of  law,  a  father  who  gives  no 
authority,  and  enters  into  no  contract,  is  no  more  liable  for 
goods  supplied  to  his  son,  than  a  brother,  or  an  uncle,  or  a 
mere  stranger  would  be,*'  and  he  said  further,  that  "  the 
mere  moral  obligation  on  the  father  to  maintain  his  child 
affords  no  inference  of  a  legal  promise  to  pay  his  debts."  On 
the  other  hand,  it  has  sometimes  been  said,  where  a  parent 
fails  to  discharge  the  natural  obligation  resting  upon  him, 
by  neglecting  to  provide  necessaries  for  his  infant  children, 
that  any  other  person  who  supplies  them  will  be  deemed  to 
have  conferred  a  benefit  upon  the  delinquent  parent,  for 
which  the  law  raises  an  implied  promise  on  his  part  to  make 
compensation."  Van  Valkinburgh  v.  PFateow,  13  Johns.  480 ; 
Reynolds  v.  Sweefser,  16  Gray,  78. 

While  we  should  hesitate  to  declare  that  a  father  is  not  in 
any  sense  under  a  legal,  as  well  as  a  moral,  obligation,  to 
nurture  and  maintain  his  minor  child  during  the  tender  years 
of  infancy  and  helplessness,  we  do  give  full  recognition  to 
the  rule  which  lies  at  the  foundation  of  all  the  cases,  that  the 
right  ef  a  third  person  to  recover,  who  has  discharged  the 
obligation  of  the  father,  and  supplied  his  offspring  with  neces- 
saries which  he  neglected  to  furnish,  must,  in  every  instance, 
be  predicated  upon  a  contract  express  or  implied.  White  v. 
Mann,  110  Ind.  74;  Horn  v.  Eberhart,  17  Ind.  118;  Wig- 
gins V.  KeizeVyQ  Ind.  252;  Schouler  Dom. Rel., section  241. 

It  would  be  futile,  as  well  as  hurtful,  to  attempt,  by  any 
general  statement,  to  lay  down  a  rule,  or  otherwise  describe 
the  circumstances,  under  which  the  law  would  imply  a  promise 
on  the  part  of  a  father  to  pay  for  necessaries  supplied  by 
another  to  his  minor  child.  Surely  it  would  be  safe,  on  the 
one  hand,  to  say  if  a  father  should  purposely  abandon  his 
child,  or  cast  it  out  helpless  upon  the  world,  under  such  cir- 
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cumstances  that  but  for  the  intervention  of  another  the  life 
or  health  of  the  infant  would  be  imperilled,  the  parent  would 
not  be  heard  to  say  that  he  did  not  come  under  an  implied 
obligation  to  pay  for  doing  that  which  it  was  his  duty  to  do. 
On  the  other  hand,  if  a  minor  child,  who  had  reached  years 
of  discretion,  should  abandon  the  paternal  roof,  even  though 
it  were  with  the  consent  of  his  parents,  in  order  to  escape 
domestic  discipline  or  parental  restraint,  it  could  not  reason-^ 
ably  be  inferred  that  he  carried  with  him  by  legal  implica- 
tion the  right  to  pledge  his  father's  credit  for  support.  Weeks 
V.  Merrow,  40  Maine,  151 ;  Angel  v.  ilcLellan,  16  Mass.  28. 

Slight  evidence  may  sometimes  warrant  the  inference  that 
a  contract  for  the  infant's  necessaries  is  sanctioned  bv  the 
father,  and  the  evidence  of  a  contract  may  grow  out  of  an 
infinite. variety  of  circumstances. 

A  relation,  which  the  law  recognizes  as  contractual,  may 
arise  between  parties  in  three  ways  :  (1)  The  terms  of  the 
agreement  may  have  been  uttered,  avowed,  or  expressed, 
at  the  time  it  was  made;  in  which  case  an  express  contract 
results.  (2)  Circumstances  may  have  arisen,  or  acts  may 
have  been  done  which,  according  to  the  dictates  of  reason 
and  justice,  and  the  ordinary  course  of  dealing,  or  the  com- 
mon understanding  of  men,  show  a  mutual  intention  to  con- 
tract; in  which  case  an  implied  contract  arises.  (3)  There 
may  have  been  no  intention  to  contract  at  all,  and  yet  one 
may  have  come  under  a  legal  dutyto  another  of  such  a  char- 
acter that  the  law  precludes  him  from  asserting  that  he  did 
not  agree  to  perform  it,  and  thus,  by  a  fiction  of  law,  a  con- 
tract results  by  construction,  or  implication.  Hertzog  v. 
Hertzog,  29  Pa.  St.  465. 

Implied  or  constructive  contracts,  of  this  latter  class,  are 
similar  to  the  constructive  trusts  of  courts  of  equity.  They 
arise  out  of  a  state  of  facts  from  which  the  law  alone,  con- 
trary to  the  intention  of  the  parties,  produces  the  obligation 
by  compulsion,  or  "  by  force  of  natural  equity."  People  v. 
Speir,  77  N.  Y.  144  (151)  •  Wright  v.  Moody,  116  Ind.  175 ; 
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Day  V.  Catoriy  119  Mass.  513 ;  Add.  Cont.  23 ;  3  Am.  and 
Eng.  Encyc.  of  Law,  860. 

It  is,  of  course,  plain  enough  that  there  was  no  express 
contract,  in  the  present  case,  to  pay  for  the  support  of  the 
child.  It  seems  equally  plain,  from  all  the  circumstances^ 
that  there  was  no  mutual  intention  on  the  part  of  the  father 
and  mother  that  the  latter  should  be  compensated  for  the 
support  of  the  child.  When  the  marital  relation  was  dis- 
solved, the  mother,  by  the  decree  of  nature,  was  the  neces- 
sary custodian  of  the  child,  and  it  was  then  certain  that  she 
must  remain  its  custodian  until  it  should  arrive  at  an  age 
when  maternal  care  was  no  longer  indispensable.  Possibly 
if  she  had  offered  then,  or  at  any  subsequent  time,  to  sur- 
render the  child  to  the  custody  of  the  father,  and  he  had  re- 
fused to  accept  it,  the  law  might  have  implied  a  promise  to 
pay  for  its  future  support.  The  mother  chose,  however,  to 
indulge  the  better  instincts  of  her  nature,  and  keep  her  child. 
While  she  retains  the  custody  and  society  of  the  child,  unless 
she  does  so  in  consequence  of  the  refusal  of  the  father,  the 
law  will  not  imply  a  mutual  intention  to  make  or  receive 
compensation  for  its  support. 

The  right  to  the  custody  and  services  of  the  child,  and  the 
obligation  to  support  and  educate,  are  reciprocal  rights  and 
obligations,  unless  otherwise  fixed  by  judicial  decree.  Hue- 
band  v.  Husband^  67  Ind.  583 ;  Johnson  v.  Onsted,  42  N.  W. 
Rep.  62  ;  Schouler  Dom.  Rel.  237 ;  Bishop  Mar.  and  Div. 
section  557. 

It  does  not  appear  that  the  husband  was  absent  from  the 
State,  or  neighborhood  in  which  the  mother  and  child  lived, 
or  thai  he  refused,  or  would  have  been  permitted  voluntarily 
to  take  the  custody  and  support  of  the  child.  All  that  ap- 
pears is  that  the  mother  voluntarily  retained  the  custody 
and  maintained  and  supported  it  without  let  or  hindrance, 
and  without  any  request  from  the  father.  Where  a  parent 
supports  a  child,  or  a  child  a  parent,  the  law  refers  the  mo- 
tive which  induced  the  support  to  the  relationship  and  af- 


222  SUPREME  C!OURT  OF  INDIANA, 

Ramsey  v.  Ramsey. 

fection  consequent  thereon^  and  will  not  imply  a  promise  to 
pay^  or  infer  a  mutual  intention  to  malce  or  receive  compen- 
sation. Wright  v.  MoLainnan,  92  Ind.  103 ;  Davis  v.  Davis, 
86  Ind.  157 ;  FiUer  v.  FiUer,  33  Pa.  St.  50 ;  Fross's  Appeal, 
106  Pa.  St.  258. 

Services  whiqh  are  intended  to  be  gratuitous  at  the  time 
they  are  rendered  can  not  afterwards  be  used  as  the  basis  of 
an  implied  promise  to  pay  for  them.  Potter  v.  Carpenter, 
76  N.  Y.  157 ;  St.  Joseph's  Orphan  Society  v.  Wolpert,  80 
Ky.  86. 

Ordinarily^  where  a  wife^  with  an  infant  child,  is  driven 
from  the  husband^s  house  by  his  cruelty  or  misconduct,  she 
may  pledge  his  credit  for  the  child's  necessaries  as  well  as 
her  own  while  he  permits  it  to  remain  with  her,  but  she  can 
exercise  no  such  agency  aftes  she  is  divorced.  Schouler 
Dom.  Rel.  345. 

After  a  decree  of  divorce,  either  with  or  without  an  order 
for  the  custody  of  the  children,  there  is  no  implied  obliga- 
tion on  the  part  of  a  father  to  pay  for  support  voluntarily 
furnished  by  the  mother  to  the  children  while  she  asserts  and 
maintains  the  right  to  their  custody  and  society,  unless  the 
father  has  in  some  way  manifested  his  purpose  to  abandon 
them,  or  has  refused  to  take  them  into  his  custody  and  render 
them  proper  support.     Hancock  v.  Merrick,  10  Cush.  41. 

After  a  wife  is  divorced  she  occupies  the  same  relation  to 
her  husband,  in  respect  to  her  common-law  right  to  recover 
for  necessaries  furnished  his  children  as  any  other  stranger. 
Her  right  to  recover  must  rest  upon  a  contract,  express  or 
implied.  The  facts  in  the  present  case  fall  far  short  of  show- 
ing an  implied  contract.  Nor  do  the  facts  make  the  present 
a  case  in  which  a  contract  by  construction  or  compulsion  of 
law  arises.  The  child  having  necessarily  come  into  the  cus- 
tody of  the  mother,  after  the  dissolution  of  the  marital  rela- 
tion, it  can  not  be  charged  against  the  father  as  a  wrong  that 
he  did  not  assert  the  right  to  separate  it  from  its  mother,  as 
possibly  he  might  have  done.     That  he  allowed  it  to  remain 
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with  her  can  not  be  regarded  as  an  abandonment  of  the  child. 
As  was  pertinently  said  in  Fitler  v.  Fitler^  supra,  "  When  a 
man  abandons  his  child  and  casts  it  upon  the  public^  he  be- 
comes liable  for  its  support.  But  it  is  entirely  impossible 
to  treat  a  child  as  thus  cast  upon  the  public^  when  the  fact 
simply  is,  that  the  mother  has  deserted  the  father^  and  carried 
away  the  child  and  continues  to  support  it.  This  is  merely 
leaving  it  with  her,  until  she  chooses  to  restore  it ;  and  while 
she  keeps  it  on  such  ground^  she  has  no  claim  for  compensa- 
tion." 

It  is  true,  in  the  case  cited  the  wife  was  in  the  wrong, 
she  having,  while  pregnant,  deserted  her  husband,  who 
afterward  obtained  a  divorce.  But  the  right  of  the  wife 
to  recover  was  denied,  upon  the  ground  that  the  hus- 
band had  been  guilty  of  no  wrong  to  the  child  in 
leaving  it  with  the  mother  in  deference  to  her  feelings, 
and  that,  hence,  no  contract  could  be  inferred.  Accord- 
ingly we  rest  our  conclusion  here  upon  the  fact  that  the 
child,  so  far  as  appears,  was  allowed  to  remain  with  its 
mother  out  of  regard  for  her  feelings,  and  not  in  pursuance 
of  any  purpose  to  neglect  or  abandon  it. 

The  case  of  Gilley  v.  Gilley,  79  Me.  292,  has  fallen  under 
our  observation.  In  that  case  a  father  had  deserted  his  wife 
and  children  and  left  the  State,  and  it  was  held,  in  a  contest 
between  the  wife  and  the  creditors  of  the  husband,  after  a 
decree  of  divorce  for  desertion  and  want  of  support,  no  de- 
cree for  custody  or  alimony  having  been  made,  that  the 
mother  might  maintain  an  action  against  the  father  for  the 
necessary  support  of  their  minor  children.  But  the  decision 
in  that  case  went  upon  the  distinct  theory  that  the  father  had 
deserted  and  discarded  his  minor  children,  and  in  that  view 
it  is  in  consonance  with  our  conclusion  here.  As  we  have 
seen,  nothing  of  that  kind  appears  in  the  present  case,  and  it 
follows,  from  what  has  preceded,  that  the  plaintiff  had  no 
common-law  right  to  recover  upon  the  facts  stated.  Our 
conclusion  is  not  at  all  affected  by  the  contention  that  the 
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right  to  recover  for  the  support  of  the  child  was  adjudicated 
in  the  proceeding  for  divorce.  That  adjudication  settled  the 
rights  of  the  parties  as  they  existed  at  the  time,  but  it  did 
not  affect  their  rights  so  far  as  the  future  custody  or  support 
of  the  unborn  child  was  concerned.  Whatever  relief  the 
mother  may  be  entitled  to,  if  any,  growing  out  of  the  changed 
circumstances  since  the  rendition  of  the  decree,  must  be 
sought  by  an  application  to  the  court  for  a  modification  of 
the  decree  in  reference  to  the  support  and  custody  of  the 
child.  Dubois  v.  Johnson,  96  Ind.  6 ;  5  Am.  &  Eng.  Encyc. 
of  Law,  837.     There  was  no  error. 

The  judgment  is  affirmed;  with  costs. 

Filed  Bee.  10, 1889. 
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Judgment. — Default. — Gourfs  AdjowmmerU, — Vaoation. — ^Where  a  defend- 
ant, duly  served  with  process,  is  notified  to  appear  at  a  day  in  regnlar 
term,  but  by  reason  of  the  court's  adjournment  before  the  day  fixed  the 
appearance  day  falls  in  vacation,  the  action  of  the  court  in  adjourning, 
it  being  the  duty  of  the  defendant  to  appear  and  defend,  does  not  preju- 
dice the  rights  of  the  plaintiff,  and  a  default  and  judgment  against  the 
defendant  will  not  be  set  aside. 

From  the  Tippecanoe  Superior  Court. 

B,   W.  Langdon  and  T.  F.  Gaylord,  for  appellant. 
O.  0.  Behm,  A.  0.  Behm,  J.   F.   MoHugh   and   0.  /. 
EoGookj  for  appellees. 

Elliott,  J. — ^The  appellant  filed  the  complaint  contained 
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in  the  record  asking  that  a  default  and  judgment  entered 
against  him  be  set  aside.  The  appellees  demurred  to  the 
complaint,  and  the  parties  submitted  the  matter  to  the  court 
for  decision. 

The  complaint  does  not  show  an  excuse  for  failing  to  ap- 
pear and  defend  the  original  action.  The  facts  bearing  upon 
this  question  are  these :  On  the  29th  day  of  June,  1886,  the 
appellees  caused  a  summons  to  be  issued,  and,  by  proper  en- 
dorsement, noted  the  15th  day  of  July,  1886,  as  the  day  on 
which  the  appellant  was  required  to  appear.  Before  the 
time  fixed  the  court  adjourned  until  the  September  term,  but, 
at  the  time  the  summons  was  issued  and  served  no  order  of 
adjournment  had  been  made,  so  that  the  appellant  was  no- 
tified t^  appear  at  a  day  in  regular  term,  and  not  at  a  day  in 
vacation,  as  counsel  erroneously  assume.  As  the  appellant 
was  duly  served  with  process  it  became  his  duty  to  appear 
and  defend,  and  the  action  of  the  court  in  adjourning  could 
not  prejudice  the  rights  of  the  appellees  who  had  done  all 
that  the  law  required  them  to  do. 

The  submission  of  the  cause  was  such  as  the  court  and  the 
parties  had  a  right  to  treat  as  a  submission  for  final  decision. 
Nord  V.  Marty,  56  Ind.  531 ;  Slagle  v.  Bodmer,  75  Ind.  330 ; 
Brumbaugh  v.  Stockman,  83  Ind.  583 ;  Clandy  v.  Caldwell, 
106  Ind.  256.  It  is,  perhaps,  true  that  where  a  demurrer  is 
interposed  the  trial  court  may,  in  its  discretion,  permit  an 
amendment  of  the  complaint,  but  it  is  not  bound  to  do  so. 
In  this  instance  there  was  clearly  no  abuse  of  this  discre- 
tionary power. 

Judgment  affirmed. 

Filed  Dec.  12, 1889. 
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eating  his  sup|)er  at  the  union  depot,  \valked  to  the  Indian- 
a{)oIis  and  St.  Louis  depot  to  take  the  6:50  P.  M.  train  west ; 
arriving  at  the  Indianapolis  and  St.  Louis  depot  a  few  mo* 
ments  before  train  time,  he  pi*esented  his  three  checks  to 
Rogers  for  the  trunks  and  valise,  and  was  informed  by  Rogers 
that  he  could  not  find   the  valise ;   plaintiff  was  going  to 
Paris,  III.,  and  was  told  by  defendant  to  go  on  that  train 
and  he  would  send  the  valise  to  him ;  plaintiff  went  to  Paris, 
III.,  as  directed,  and  on  the  following  morning  received  wonl 
by  telephone  that  the  valise  was  lost,  and  asking  him  to  re* 
turn  to  Terre  Haute ;  that  plaintiff  came  to  Terrc  Haute  as 
requested,  paying  his  railroad  fare,  amounting  to  sixty  cents, 
and  remained  at  Terre  Haute  three  days  endeavoring  to  re- 
cover his  valise,  stopping  at  the   National   House,  paying 
$2.50  per  day  ;  that  the  valise  was  lost  without  any  fault  of 
plaintiff,  and  through  and  by  the  negligence  of  defendant's 
agent ;  that  the  valise  contained  property  consisting  of  neces- 
sary wearing  apparel,  brushes,  and  necessary  articles  for  use 
in  travel,  to  the  amount  of  $2L50;  also  a  travelling  sales- 
man's illustrated  catalogue  of  the  value  of  $50 ;  that  plain- 
tiff was  in  the  employ  of  Messrs.  Howell,  Gano  &  Co.,  hard- 
ware merchants  of  Cincinnati,  Ohio,  as  a  travelling  salesman ; 
that  said  catalogue  was  prepared  by  himself,  at  his  own  ex- 
pense, and  was  his  individual  projMirty,  and  that  it  was  neces- 
sary for  his  convenience  and  use  as  such  travelling  salesman ; 
that  the  defendant  had  caused  notices  to  be  |x>sted  up  in  his 
stable  and  in  the  waiting-rooms  of  the  depots  that  he  would 
not  convey  valises  and  be  responsible  for  the  same,  and  had 
instructed  his  agents  not  to  receive  valises,  but  plaintiff  had 
no  knowledge  of  such  instructions  or  notices. 

On  the  foregoing  facts  there  is  stated  what  purports  to  be 
conclusions  of  law,  mingled  with  which  arc  additional  find- 
ings of  fact,  finally  terminating  with  the  conclusion  that 
plaintiff  should  recover  the  sum  of  $85.10,  and  judgment  is 
rendered  for  that  amount. 

The  motion  for  a  new  trial  is  on  the  grounds  that  "  the 
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fluding  of  tho  oourt  is  contrary  to  the  ovidenco,  and  not  sup- 
ported thereby.*' 

Tho  findings  of  faot  do  not  support  tho  conclusion  of  law 
that  tho  plaintiff  is  entitled  to  recover  tho  amount  stated. 

The  defendant  is  liable  under  the  facts  found  for  the  value 
of  tho  ooutents  of  tho  valise^  and  tho  evidence  supports  the 
finding  even  if  tho  grounds  stated  in  tho  motion  are  such  as 
can  bo  construed  to  question  the  sufficiency  of  the  evidence 
to  support  the  finding,  which  it  may  bo  said  is  doubtful. 
There  is  no  finding  as  to  the  value  of  tho  valise,  and  tho 
valuo  of  the  goods  found  amount  in  tho  total  to  tho  sum  of 
171.50. 

It  is  contended  that  tho  defendant  is  not  liable  for  tho 
value  of  the  catalogue,  but  wo  think  difTorently.  It  is  a 
book  used  by  him  in  the  business  in  which  he  was  engaged, 
he  carried  it  with  him  for  his  personal  use  and  convenience, 
and  it  is  found  to  bo  a  necessary  article  for  him  to  carry  to 
profierly  discharge  tho  duties  of  tho  business  in  which  he  was 
engaged  and  the  object  for  which  he  was  travelling.  Tho 
ease  of  Olvanon  v.  Qoodrich  D^uitHporUUion  Co,,  32  Wis.  85 
(14  Am.  Rep.  71G),  is  a  case  directly  in  point,  and  it  was 
held  that  the  transfer  company  was  liable  for  the  value  of  a 
book  of  this  same  character.  In  that  case  tho  court,  af)or 
quoting  and  citing  other  authorities,  say :  **  It  must  on  the 
whole  be  held,  we  think,  that  the  book  in  question  was  an 
article  of  personal  baggage  within  the  definition  above  given 
and  tho  decisions  upon  the  subject.  It  was  a  thing  of  per- 
sonal use  and  convenience  to  the  plaintiff  according  to  tho 
wants  of  the  particular  class  of  travellers  to  which  he  be- 
longed, and  was  taken  with  him  as  well  with  reference  to 
tho  immodiato  necessities  of  his  journey  as  to  the  ultimate 
purposes  of  it.  It  was  not  an  article  of  merchandise  or  tho 
like,  or  anything  designed  for  use  ulterior  the  purposes  of 
his  journey,  but  a  book  of  memoranda  convenient  and  nec- 
essary for  him  personally  in  accomplishing  the  object  of  his 
travel.     It  was  personal  bai;p;a}xe,  within  the  definition  and 
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rule  of  law  upon  that  subject."  See,  also,  Doyle  v.  Kker, 
6  Ind.  242  ;  Hannibal,  etc.,  B.  R.  Co.  v.  Swifi,  12  Wall.  262. 
No  doubt  the  court  reached  the  conclusion  that  the  plaintiff 
was  entitled  to  recover  the  amount  stated  on  the  theory  that 
the  plaintiff  was  entitled  to  recover  for  all  the  incidental 
damages  arising  from  the  loss,  such  as  railroad  fare,  time 
and  hotel  expenses.  This  we  do  not  deem  it  necessary  to 
pass  upon,  as  no  such  facts  are  found  as  would  entitle  the 
plaintiff  to  recover  any  definite  sum  therefor.  There  is  no 
finding  as  to  the  value  of  plaintiff's  time,  nor  as  to  the  time 
necessarily  occupied  in  looking  after  the  valise,  nor  as  to  his 
necessary  expenses  while  so  engaged.  Clearly  under  the 
findings  of  fact  the  plaintiff  was  only  entitled  to  recover 
$71.50,  and  the  court  erred  in  its  conclusion  of  law  that  the 
plaintiff  was  entitled  to  recover  $85.10,  and  the  conclusions 
of  law  should  have  been  that  the  plaintiff  is  entitled  to  re- 
cover $71.50. 

In  case  the  appellee  remits  the  amount  of  the  judgment 
in  excess  of  $71.50  within  twenty  days  from  this  date  the 
judgment  will  be  affirmed  at  his  costs,  otherwise  the  judg- 
ment will  be  reversed  at  his  costs,  with  instructions  to  the 
court  below  to  restate  its  conclusions  of  law  and  render  judg- 
ment in  favor  of  appellee  in  accordance  with  this  opinion. 

FUed  Dec.  12, 1889. 
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Trebpass. — lAeense. — Fraud. — Pleading, — Reply. — Demurrer, — Where,  in  an  ^^  ^^^i 

action  in  trespass  for  entering  upon  the  plaintiff's  premises  and  into  |i21~~23l 

his  dwelling-house,  it  being  alleged  by  way  of  aggravation  that  the  de-  1'^ — ?? 

fendaiH  having  wrongfully  entered,  attempted  to  seduce  the  plaintiff's 
wife,  the  defendant  answers,  in  justification,  that  he  entered  by  plaintiff's 
license,  a  reply  admitting  the  license  but  charging  that  the  plaintiff's 
consent  to  his  entering  upon  the  premises  was  fraudulently  obtained,  no 
facts  being  averred  constituting  the  fraud,  is  subject  to  a  demurrer. 

Sama — Emdenee, — Demurrer. — It  appeared  in  the  plaintiff's  evidence  that 
he  had  borrowed  the  defendant's  shovel,  and  the  latter,  his  neighbor, 
entered  upon  the  plaintiff's  premises,  with  his  consent  and  authority, 
to  obtain  possession  of  it.  From  this  evidence  the  inference  could  not 
be  drawn  that  the  defendant  was  a  trespasser,  and  to  it  a  demurrer  was 
properly  sustained. 

Fraud. — Fake  Bq)re9entation, — To  What  it  must  Relate, — A  false  representa- 
tion, in  order  to  be  available  as  a  cause  of  action  or  defence,  must  relate 
to  some  existing  or  past  fact,  and  not  merely  be  a  promise  as  to  future 
4*onduct  or  intention. 

From  the  Clinton  Circuit  Court. 

C  M.  Zion  and  /.  N.  SimSy  for  appellant. 
r.  H.  Palmer  and  W,  F.  Palmer,  for  appellee. 

Mitchell,  C.  J. — Bennett  sued  Mclntyre,  in  trespass, 
alleging  that  the  latter,  with  force  and  arms,  entered  upon 
the  plaintiff's  premises  and  into  his  dwelling  house  thereon 
situated,  to  his  damage.  By  way  of  aggravation  the  plain- 
tiff charged  that  the  defendant,  having  so  wrongfully  en- 
tered upon  his  premises,  attempted  to  seduce  and  debauch 
the  plaintiff's  wife  by  wickedly  soliciting  and  attempting  to 
persuade  her  to  submit  to  illicit  carnal  intercourse,  whereby 
the  plaintiff  was  greatly  grieved  and  damaged. 

The  defendant,  after  pleading  the  general  issue,  answered 
in  justification  to  the  effect,  that  he  entered  upon  the  plain- 
tiff's premises  by  his  leave  and  license  for  the  purpose  of 
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obtaining  possession  of  a  shovel  whicli  the  plaintiff  had 

theretofore  borrowed  from  him^  and  that  he  did  no  injurj 

or  damage  to  any  property,  real  or  personal,  belonging  to  the 

plaintiff,  and  that  this  was  the  identical  trespass  mentioned, 

etc. 

The  plaintiff  replied,  in  substance,  admitting  the  license, 

but  averred  that  the  defendant  abused  the  privilege  con- 
ferred by  misconducting  himself  as  above  alleged,  and 
charged  that  he  obtained  the  plaintiff's  consent  to  enter 
upon  his  premises  by  fraudulently  representing  that  he 
wanted  to  use  his  shovel  which  the  plaintiff  had  theretofore 
borrowed,  but  that  in  truth  he  did  not  want  to  use  that  im* 
plement  at  all,  but  intended  from  the  beginning  to  seduce 
and  debauch  the  plaintiff's  wife,  and  that  the  pretence  that 
he  wanted  to  use  his  shovel  was  fraudulently  resorted  to 
merely  as  a  pretext  to  obtain  plaintiff's  consent  to  enter 
upon  his  premises. 

The  court  sustained  a  demurrer  to  the  reply.  It  is  very 
clear  that  the  gravamen  of  the  action  is  trespass  for  forcibly 
breaking  and  entering  the  plaintiff's  close.  The  averments 
relating  to  the  defendant's  improper  conduct  belong  to  the 
description  of  the  trespass,  and  are  only  laid  by  way  of  ag- 
gravation of  damages,  and  not  as  the  ground  of  the  action. 

It  was  decided  in  England,  more  than  a  hundred  years  ago, 
that  an  action  of  trespass  would  lie  where  the  defendant  en- 
tered the  plaintiff's  house  without  leave,  and  debauched  his 
daughter.  Bennett  v.  AUcott,  2  T.  R.  166.  And  in  an  early 
case,  in  Connecticut,  it  was  held  that  an  action  of  trespass 
for  breaking  and  entering  the  plaintiff's  house  with  intent 
to  ravish  the  plaintiff's  wife  would  lie,  and  that  evidence 
that  the  latter  was  a  lewd  and  abandoned  character  was  not 
admissible  in  mitigation  of  damages.  Davenport  v.  RvsseR, 
3  Day,  145.  In  the  case  last  cited  it  was  said,  in  effect,  that 
the  breaking  and  entering  the  house  were  the  ground  of  the 
action,  and  that  the  other  acts  done  in  pursuance  of  the  un- 
lawful intent  not  having  been  laid  per  quod  consortium  amisit 
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were  merely  descriptive,  to  show  the  nature  and  enormity 
of  the  trespass.  The  action  being  trespass,  for  breaking 
the  plaintiff  ^8  close,  '^  if  the  trespass  fall  to  the  ground,  that 
which  is  a  consequence  must  necessarily  fall  with  it.'^  Thus, 
it  is  said  in  Rasor  v.  Quails,  4  Blackf.  286  :  "  In  trespass 
for  breaking  and  entering  the  plaintiff's  house,  debauching 
his  daughter  and  getting  her  with  child,  per  quod  aervitium 
amisity  if  the  defendant  can  justify  the  entering  of  the 
house,  he  defeats  the  action."     Taylor  v.  Gale,  3  T.  R.  292. 

The  answer  shows  leave  and  license  from  the  plaintiff  to 
go  upon  his  premises,  and  was  therefore  sufficient. 

As  we  have  seen,  the  gravamen  of  the  action  being  the 
breaking  and  entering  the  plaintiff's  close,  the  defendant's 
lascivious  conduct  having  been  alleged  merely  by  way  of 
aggravation,  the  answer  fully  justified  the  entry  by 
showing  leave  from  the  plaintiff.  It  was,  therefore,  incum- 
bent on  the  plaintiff  to  new  assign,  by  way  of  replication, 
such  special  matter  as  to  make  it  appear,  if  he  could,  that 
the  defendant  was  a  trespasser  ab  initio,  notwithstanding  the 
license.     Taylor  v.  Oole,  supra.     This  he  attempted  to  do. 

One  of  the  questions  decided  in  Six  Carpenters^  Case,  8  Coke, 
146a,  1  Smith's  Leading  Cases  (9th  ed.)  261,  was  that, 
"  when  entry,  authority,  or  license  is  .given  to  any  one  by 
the  law,  and  he  doth  abuse  it,  he  shall  be  a  trespasser  ah 
initio;  but  where  an  entry,  authority,  or  license  is  given  by 
the  party,  and  he  abuses  it,  there  he  must  be  punished  for 
his  abuse,  but  shall  not  be  a  trespasser  ab  initio.^^ 

The  defendant  here  entered  in  pursuance  of  express  au- 
thority conferred  by  the  plaintiff,  and  not  under  an  authority 
conferred  by  law,  and  according  to  all  the  cases,  when  the 
plaintiff  himself  gives  authority  to  enter  upon  his  premises, 
or  into  his  house,  he  can  not,  because  the  defendant  exceeds 
or  abuses  his  authority,  convert  that  which  was  originally 
done  under  the  sanction  x>f  his  own  license,  into  a  trespass, 
but  must  seek  his  remedy  for  the  acts  done  in  excess  of  the 
authority  by  some   other   appropriate  action.     Dinghy  v. 
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Buffumy  57  Maine,  379;  Bradley  v.  Davis,  14  Maine,  44; 
Jewell  V.  Mahoody  44  N.  H.  474 ;  Smith  v.  Piercey  110  Ma6s, 
35;  Waterman  Trespass,  sections  790-791.  j 

The  reason  for  the  rule  is,  that  where  the  law  has  given 
an  authority,  it  seems  reasonable,  in  order  to  secure  such 
persons  as  are  the  objects  thereof,  that  it  should  make  void 
everything  done  by  the  abuse  of  that  authority,  when  it  is 
abused,  and  leave  the  abuser  in  the  same  situation  as  if  he 
had  done  everything  without  any  authority.  In  the  other 
case,  where  a  man  who  was  under  no  necessity, of  giving  an 
authority  does  so,  and  the  person  receiving  the  authority 
abuses  it,  there  is  no  reason  why  the  law  should  interpose  to 
make  void  everything  done  by  such  abuse,  because  it  was 
the  man's  own  folly  to  trust  another  with  an  authority  who 
has  shown  himself  not  fit  to  be  trusted  therewith.  Bacon'^s 
Abridgment,  p.  451,  title,  "Trespass." 
'  If  either  paragraph  of  the  reply  had  stated  facts  sufficient 
to  justify  the  conclusion  that  the  license  had  been  obtained 
by  fraud' or  under  a  false  pretence,  we  should  have  a  difierent 
question.  But  while  the  pleader  draws  the  conclusion  that 
the  defendant's  representation  that  he  desired  to  obtain  his 
shovel  which  had  theretofore  been  borrowed  by  the  plain- 
tifi^,  was  fraudulent,  there  are  no  facts  pleaded  which  justify 
the  conclusion.  It  has  often  been  declared  that  one  who 
bases  a  right  to  relief  upon  fraud  must  distinctly  aver  and 
prove  the  facts  necessary  to  establish  the  fraud,  and  that 
simply  to  characterize  a  transaction  as  fraudulent  is  not  suf- 
ficient in  a  pleading.  A  false  representation,  in  order  to  be 
available  as  a  cause  of  action  or  defence,  must  relate  to  some 
existing  or  past  fact,  and  not  merely  be  a  promise  as  to  future 
coQduct  pr  intentions.  Richter  v.  Irwin,  28  Ind.  26;  Fry 
V.  Day,  97  Ind.  348 ;  Caylor  v.  Roe,  99  Ind.  1. 

It  does  not  appear  that  there  was  any  misrepresentation 
concerning  any  existing  gr  past  fact  which  was  untrue.  The 
demurrer  to  the  reply  was  properly  sustained. 

The  court  sustained  a  demurrer  to  the  plaintifi's  evidence. 
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Without  further  reference  to  the  evidence,  it  is  suflScient 
to  saj  it  distinctly  appeared  therein  that  the  plaintiff  had  bor- 
rowed the  defelidant's  shovel,  and  that  the  latter,  being  a 
neighbor,  on  intimate  terms,  entered  upon  the  plaintiff's 
premises  with  his  consent  and  authority  to  obtain  possession 
of  the  borrowed  utensil ;  indeed,  such  permission  would 
have  been  implied  from  the  relations  which  the  parties  oc- 
cupied toward  each  other,  without  any  affirmative  evidence. 

There  was,  therefore,  no  evidence  from  which  an  inference 
could  have  been  drawn  that  the  defendant  w^  a  trespasser 
in  entering  upon  the  plaintiff's  land. 

Judgment  affirmec^,  with  costs. 

Filed  Dec.  11, 1889. 


No.  12,326. 
BoWEN  ET  AL.  V.  ThE  StATE,  EX   REL.  BbADBURY  ET  AL. 

,  BoKD. — Complaint, — Joinder  of  Causes. — Fraudulent  Conveyance, — Under  sec- 
tion 280,  B.  8. 1881,  a  paragraph  of  complaint  declaring  upon  a  guar- 
dian's bond  and  asking  judgment,  may  be  joined  with  other  paragraphs 
also  declaring  on  the  bond  and  attacking  conveyances  made  by  the 
surety  as  fraudulent,  with  a  prayer  that  they  be  set  aside,  and  such 
joinder  will  not  render  the  complaint  bad  for  a  misjoinder  of  causes  of 
action. 

SuPBEMB  CouBT. — Misjoinder  of  Causes. — Demurrer. — Error  in  Overruling, — 
The  Supreme  Court  will  not  reverse  a  judgment  for  error  in  sustaining 
or  overruling  a  demurrer  to  a  complaint  for  misjoinder  of  causes  of 
action. 

Sams. — Mndiiig. — Evidence, — Appeal. — Where  there  is  evidence  to  support 
the  finding  the  Supreme  Ck)urt  on  appeal  will  not  reverse  the  judgment. 

From  the  Wavne  Circuit  Court. 


M 


121   2:«| 

147    586, 


m    235 
160    288 


236  SUPREME  COURT  OF  INDIANA, 

Bowen  et  aL  v.  The  State,  ex  rel,  Bradburj  ei  al. 

H.  C.  Fox  and  J.  F.  Bobbins,  for  appellants. 
J.  H,  Kibbey,  for  appellees. 

Olds,  J. — This  is  an  action  brought  in  the  name  of  the 
State,  on  the  relation  of  William  H.  Bradbury,  as  guardian  of 
the  estate  of  Clara  B.  Bowman,  a  miuor^  against  the  other 
parties  to  the  action,  upon  a  bond  executed  by  Daniel  W. 
Mason  as  ^e  former  guardian  of  said  ward,  on  which  bond 
executed  by  Mason  William  C.  Bowen  was  surety.     At  the 
time  the    bond  was  executed  by  Mason,  as  guardian,  and 
Bowen  as  his  surety,  Bowen  was   the   owner   of  quite  an 
amount  of  real  estate.    Subsequently  to  the  execution  of  the 
bond,  and  before  the  commencement  of  this  action,  Bowen  had 
made  a  division  of  his  real  estate  between  his  children ;  and, 
in  consideration  of  natural  love  and  affection  had   made 
separate  conveyances  to  each  of  them  of  certain  portions  of 
his  real  estate. 

The  complaint  in  this  action  is  in  several  paragraphs. 
The  first  paragraph  declares  upon  the  bond,  and  asks  judg- 
ment against  the  defendants.  Mason  and  Bowen.  The  other 
paragraphs  each  declare  upon  the  bond,  and  severally  allege 
facts  constituting  a  fraudulent  conveyance  by  Bowen  of 
the  real  estate  to  certain  of  his  children,  and  a  prayer 
that  it  be  set  aside,  the  difference  in  the  paragraphs  being 
that  one  attacks  the  validity  of  a  conveyance  to  one  child, 
and  another  the  conveyance  to  another  child.  The  defend- 
ants demur  to  the  complaint,  for  the  reason,  as  stated,  that 
this  is  a  misjoinder  of  causes  of  action.  The  demurrers  were 
overruled  and  exceptions  taken,  and  the  ruling  assigned  as 
error. 

Section  280,  R.  S.  1881,  provides  that  "  When  the  action 
arises  out  of  contract,  the  plaintiff  may  join  such  other  mat- 
ters in  his  complaint  as  may  be  necessary  for  a  complete  rem- 
edy and  a  speedy  satisfaction  of  his  judgment."  . 

The  guardian's  bond  is  a  contract  under  seal  upon  which 
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there  is  a  liability  in  case  of  failure  of  the  guardian  to  dis- 
charge his  duties. 

This  action  is  upon  the  bond  to  collect  the  amount  con- 
tracted to  be  paid  in  case  of  a  failure  of  the  guardian  to 
comply  with  its  conditions.  The  primary  object  of  the  suit 
is  to  collect  the  amount  due  on  the  bond,  and  the  plaintiff 
may  join  in  his  complaint  such  other  matters  as  are  necessary 
for  a  complete  remedy  and  speedy  satisfaction  of  his  judg- 
ment. 

If  he  may  join  with  the  action  on  the  bond  proceedings  to 
set  aside  a  deed  made  by  the  maker  to  one  person,  and  allege 
facts  entitling  him  to  have  the  conveyance  set  aside  and  the 
property  subjected  to  the  payment  of  his  debt,  he  may  un- 
doubtedly allege  the  facts  entitling  him  to  have  more  than 
one  conveyance  set  aside,  and  make  the  necessary  parties  to 
the  action. 

The  purpose  in  allowing  the  actions  to  be  joined  is  that 
the  party  may  accomplish  the  object  of  his  suit  in  one  action 
instead  of  being  compelled  to  prosecute  a  number,  and  in 
8ome  instances  be  put  to  almost  endless  litigation. 

This  court  has  repeatedly  held  that  an  action  to  set  aside 
a  fraudulent  conveyance  of  real  estate  may  be  joined  with  an 
action  on  contract.  Hamilton  v.  Barricklow,  96  Ind.  398 ; 
Carr  v.  Hudte,  73  Ind.  378;  Lindleyy.  Cross,  31  Ind.  106; 
Frank  v.  Kessler,  30  Ind.  8. 

The  overruling  of  the  demurrer  would  not  be  available 
error  in  any  event.  Pittsburgh,  etc.,  R,  W.  Co.  v.  Swinney, 
97  Ind.  586 ;  section  341,  R.  S,  1881  ;  Herron  v.  Herron,  91 
Ind.  278  ;  Strong  v.  Taylor  School  Tp.,  79  Ind.  208;  Hart 
V.  Walker,  77  Ind.  331. 

There  was  a  trial  and  a  finding  and  judgment  for  the  plain- 
tiff for  the  amount  of  the  bond,  and  the  conveyances  of  the 
real  estate  last  made  set  aside.  Motion  for  a  new  trial  was 
made  and  overruled,  and  this  ruling  is  assigned  as  error. 

The  next  question  presented  is  as  to  the  sufficiency  of  the 
evidence  to  support  the  finding.     This  question  we  do  not 
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deem  important  to  consider  at  length.  There  is  evidence 
tending  to  support  the  findings  and  such  being  the  fact' this 
court  will  not  reverse  the  judgment. 

Counsel  for  appellant  confront  us  with  the  case  of  Robin- 
son V.  RogerSy  84  Ind,  539^  and  insist  that  on  the  authority 
of  that  case  they  are  entitled  to  a  reversal  in  this ;  that  a 
surety  on  a  guardian^s  bond  may  dispose  of  all  his  prop- 
erty subject  to  execution  by,  in  good  faith,  giving  it  to  his 
children  before  the  breach  in  the  conditions  of  the  bond.  If 
that  doctrine  were  taken  as  literally  true,  there  is  evidence 
in  this  case  from  which  the  court  might  have  found  that  the 
conveyances  of  the  real  estate  set  aside  were  made  subsequent 
to  the  breach.  The  question  involved  and  decided  in  the 
case  of  Robinson  v.  Rogers,  supra,  arose  on  demurrer  to  the 
complaint,  and  was,  as  stated  by  the  court,  that  the  com- 
plaint was  insufficient,  for  the  reason  '^  that  it  did  not  show 
Robinson's  indebtedness  at  the  time  he  made  the  deed,  or 
directly  allege  that  he  was  indebted  to  any  person.  That 
suit  was  brought  after  judgment  on  the  bond.  The  com- 
plaint did  not  show  the  date  of  the  bond  on  which  judgment 
was  rendered,  and  it  showed  affirmatively  that  the  convey- 
ance of  the  real  estate  was  before  the  date  of  the  rendition 
of  the  judgment ;  but  counsel  urge  a  general  statement  con- 
tained in  the  opinion  as  to  the  rights  of  sureties  on  guardi- 
an's bond,  which  was  not  necessary  for  the  decision  of  the 
question  involved,  and  which  can  not  be  construed  in  the 
broad  sense  contended  for  in  this  case.  It  is  manifest,  as  it 
seems  to  us,  that  the  liability  of  a  surety  on  a  guardian's  bond 
must  be  governed  by  the  same  general  principles  which  govern 
the  liability  of  sureties  on  other  obligations,  that  he  can 
not  give  away  all  of  his  property  to  the  detriment  of  those 
for  whose  benefit  the  bond  is  given.  The  contract  of  surety- 
ship is  in  force  from  the  date  of  the  execution  of  the  bond, 
though  the  liability  of  the  surety  to  pay  depends  upon  the 
conditions  of  the  bond.  Rhodes  v.  Green^  36  Ind.  7  ;  Van- 
wyek  V.  Seward,  18  Wend.  373 ;   Stone  v.  Myers,  9  Minn.  303 


NOVEMBER  TERM,  1889.  239 

Williams  v.  The  Board  of  Commissioners  of  Lawrence  County. 

(86  Am.  Dec.  104) ;  McLemore  v.  Nuekolla,  37  Ala.  662 ; 
Anderson  v.  Andersonj  64  Ala.  403 ;  Howe  v.  Wardj  4  Green- 
leaf,  195. 

There  is  no  error  for  which  the  judgment  should  be  re- 
versed. 

Judgment  affirmed,  with  costs. 

FUed  Dec  11, 1889. 


No.  13,811. 

Williams  v.  The  Boabd  of  Commissionebs  op  Law- 

BENCE  County. 

PliBADiKO. — Demurrer, — When  vnll  Lie, — A  demurrer  will  lie  only  where 
the  pleading  is  so  indefinite  and  uncertain  as  entirely  to  fail  to  state  a 
cause  of  action. 

Baii«boad. — Aid  Tax, — D^ieieney. — AddUumal  Levy, — Tcapaytr, — Right  of 
I^ition, — County  CommissUmers, — A  taxpayer  has  the  right  to  compel 
an  additional  levy  sufficient  to  pay  the  amount  voted  to  a  railroad  com- 
pany, or  he  may  petition  the  board  of  commissioners  to  order  the  neces- 
sary assessment. 

From  the  Lawrence  Circuit  Court. 

3f.  F.  Dunn,  O.  O.  Dunn,  J.  T.  Hays  and  H,  J.  Hays,  for 
appellant. 

W.  H,  Edwards,  for  appellee. 

Elliott,  J. — The  appellant  petitioned  the  board  of  com- 
missioners to  levy  an  additional  tax  to  pay  a  subscription 
which  the  voters  of  Shauswick  township  had  made  to  aid 
the  Bedford,  Springville,  Owensberg  and  Bloomfield  Rail- 
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road  Company  in  constructing  its  road.  He  alleges  that  be 
is  a  taxpayer  and  voter  of  the  township ;  that  a  petition  was 
presented  to  the  board  of  commissioners  signed  by  twenty- 
five  freeholders^  praying  that  an  appropriation  of  $42,000  be 
made  to  aid  in  the  construction  of  the  railroad ;  that  after- 
wards an  election  was  ordered  and  held  pursuant  to  the 
prayer  of  the  petition  ;  that  a  majority  of  the  votes  were 
cast  in  favor  of  making  the  appropriation  ;  that  by  order  of 
the  board  of  commissioners  an  appropriation  of  $42^000  was 
made ;  that,  for  the  purpose  of  collecting  the  amount,  the 
board,  at  its  June  term,  1875,  ordered  a  levy  of  one  per 
centum  on  the  taxable  property  of  Shauswick  township,  and 
the  assessment  was  placed  upon  the  duplicate ;  at  its  June 
term,  1876,  a  further  levy  of  a  like  amount  was  ordered  by 
the  board,  and  the  assessment  placed  on  the  duplicate  in  due 
form ;  that,  by  virtue  of  these  assessments,  there  has  been 
collected  and  paid  over  to  the  railroad  company  (31,000 ; 
that  there  remains  on  the  duplicate  uncollected  about  $3,000; 
that  of  this  sum  only  about  $1,500  can  be  collected  ;  that,  as 
heretofore  found  by  the  board,  the  railroad  company  has  lo- 
cated and  constructed  its  road  through  Shauswick  township, 
and  has  expended  thereon  about  $47,000 ;  that,  in  order  to 
make  up  the  full  sum  of  $42,000  voted  to  the  company  and 
now  due,  it  is  necessary  to  make  an  additional  levy  of  four- 
fifths  of  one  per  centum  on  the  taxable  property  of  the 
township.  Prayer  that  the  board  order  the  assessment  to  be 
made  and  placed  upon  the  duplicate.  The  petitioner's  prayer 
was  denied,  and  he  appealed.  The  circuit  court  sustained  a 
demurrer  to  the  petition,  and  rendered  judgment  for  the  ap- 
pellee.    From  that  judgment  this  appeal  is  prosecuted. 

It  is  probably  true,  as  appellee's  counsel  contend,  that  the 
petition  is  not  as  definite  and  certain  as  the  rules  of  pleading 
require,  but  the  usual  remedy  for  such  a  defect  is  by  motion. 
It  is  only  where  the  pleading  is  so  indefinite  and  uncertain 
as  to  entirely  fail  to  state  a  cause  of  action  that  a  demurrer 
will  lie.     We  must,  therefore,  determine  whether  there  are 
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safficient  facts  stated,  and  if  there  are,  the  complaint  must 
be  sustained,  although  the  facts  are  not  stated  with  that  cer- 
tainty with  which  a  good  pleader  would  state  them. 

The  remedy  adopted  is  not  an  inappropriate  one.  A  tax- 
payer may  petition  the  board  of  commissioners  to  order  the 
necessary  assessment,  and  need  not,  although  he  may'do  so, 
if  he  chooses,  invoke  judicial  assistance  through  a  different 
remedy.  He  has,  however,  as  is  often  the  case,  an  election 
of  remedies.  Gavin  v.  Board,  etc.,  81  Ind.  480  ;  Board,  etc^ 
V.  Karp,  90  Ind.  236  ;  Board,  etc.,  v.  Montgomery,  106  Ind. 
617 ;  Board,  etc.,  v.  Bamett,  106  Ind.  599. 

The  right  of  a  taxpayer  to  compel  an  additional  levy  suf- 
ficient to  pay  the  amount  voted  to  the  railroad  company  has 
been  asserted  in  many  of  our  decisions,  and  must  be  regarded 
as  settled.  Board,  etc.,  v.  Montgomery,  supra ;  Gavin  v. 
Board,  etc.,  mipra;  Board,  etc.,  v.  Staie,  86  Ind.  8. 

There  is  no  substantial  merit  in  the  point  that  the  petition 
does  not  show  that  the  levies  made  were  insufficient  to  pay 
the  subscription,  for  that  fact  does  appear.  The  position  that 
the  failure  to  state  the  value  of  the  taxable  property  in 
Shauswick  township  makes  the  petition  bad,  can  not  be  main- 
tained, for  it  appears,  as  a  substantive  fact,that  the  assessment 
did  not  produce  the  requisite  amount. 

It  is  true  that  two  per  centum  of  the  taxable  value  of  the 
property  is  all  that  can  be  levied  in  any  one  period  of  two 
years ;  the  petition,  however,  does  not  ask  that  more  be  levied 
within  that  period.  "  But,^'  as  said  in  Miles  v.  Ray,  100  Ind. 
166,  "when  an  appropriation  not  exceeding  two  percent, 
has  been'  lawfully  made,  it  becomes  a  binding  obligation  upon 
the  township,  from  which  it  is  not  discharged  by  a  subsequent 
destruction  or  shrinkage  in  value  of  some  of  its  taxable 
property.  This  construction  secures  to  the  company  ulti- 
mately the  full  value  of  its  appropriation,  and  at  the  same 
time  protects  the  taxpayers  from  a  levy  of  more  than  two 
per  cent,  in  any  period  of  two  years." 
Vol.  121.— 16 
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We  have  discussed  and  disposed  of  all  the  objections  urged 
against  the  petition^  and  we  find  none  of  them  valid.  We 
have  not  examined  any  other  questions  than  those  argued^ 
and  to  them  we  strictly  confine  this  decision.  The  points 
mentioned  are  the  only  ones  which  are  in  judgment,  and  be- 
yond them  our  decision  does  not  extend.  Our  conclusion  is 
that  the  petition  is  sufiQcient  to  require  an  answer. 

Judgment  reversed. 

FUed  Dec.  11, 1889. 


No.  13,910. 

De  Hart  v.  Etnire. 

Pbacugb. —  UneertairUy  in  a  ComplainL — Bemedy, — A  motion  to  make  more 
specific,  and  not  demurrer,  is  the  remedy  for  uncertainty  in  a  complaint. 

MiBCOND0CT  OP  JuBT. —  Verdict. — To  authorize  the  setting  aside  of  a  ver- 
dict on  account  of  the  misconduct  of  the  jury  it  must  appear  that  such 
misconduct  was  gross,  and  resulted  in  a  probable  injury  to  the  party 
complaining. 

Same. — Conflicting  Affidavita. — Sup7^eme  (hurt, — Where  the  affidavits  with 
reference  to  alleged  misconduct  of  the  jury  are  conflicting,  the  Supreme 
Court  will  not  disturb  the  conclusion  reached  by  the  trial  court. 

From  the  Warren  Circuit  Court. 

J,  (?•  Pearson  and  E.  Stansbury,  for  appellant. 
J.  McCabe  and  E.  F.  McCabe,  for  appellee. 

Coffey,  J. — This  was  an  action,  in  the  circuit  court,  by 
the  appellee  against  the  appellant,  a  practising  physician 
and  surgeon,  for  malpractice. 

A  demurrer  to  the  complaint  was  overruled,  and  the  ap- 
pellant excepted. 
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Issaes  formed,  trial  by  jury,  verdict  and  judgment  for  the 
appellee. 

The  errors  assigned  here  are  : 

First.  That  the  circuit  court  erred  in  overruling  the  ap- 
pellant's demurrer  to  the  complaint. 

Second.  That  the  circuit  court  erred  in  overruling  the 
appellant's  motion  for  a  new  trial. 

The  complaint  in  the  cause  seems  to  have  been  copied 
from  the  complaint  set  out  in  the  case,  Goon  v.  Vaughriy  64 
Ind.  89.  It  is  urged  that  the  complaint  is  bad  for  a  failure 
to  aver  in  what  particular  the  appellant  was  negligent  in  the 
performance  of  his  duties  as  a  physician  and  surgeon  ;  but 
the  complaint  in  the  case  above  cited  was  held  good  by  this 
court,  and  we  see  no  good  reason  for  departing  from  the 
ruling  in  that  case.  The  remedy  for  uncertainty  is  by  mo- 
tion to  make  more  specific,  and  is  not  reached  by  a  demur- 
rer. The  complaint,  in  our  opinion,  states  a  cause  of  action 
against  the  appellant. 

The  fourth  reason  assigned  by  the  appellant  in  the  circuit 
court  for  a  new  trial,  was  as  follows  : 

"  4.  On  account  of  the  misconduct  of  the  jury  in  this : 
That  the  jury,  without  any  evidence  of  that  fact,  took  into 
consideration  and  discussed  the  fact  that  the  defendant  was 
insolvent,  and  that  a  judgment  against  him  would  be  harm- 
less; and  that  said  jury  would  not  have  agreed  upon  a  ver- 
dict for  the  plainti£f  if  that  fact  had  not  been  considered,  as 
shown  by  the  affidavit  of  the  bailiff  of  said  jury  filed  here- 
with, and  made  a  part  hereof." 

The  affidavit  of  the  bailiff  is  filed  with  the  motion,  in 
which  it  is  stated  that  the  jury  in  its  deliberations  discussed 
and  argued  as  a  fact  that  the  appellant  was  insolvent,  and 
that  a  judgment  against  him  would  be  harmless ;  and  that, 
in  the  opinion  of  the  affiant,  had  it  not  been  for  such  fact  the 
jury  would  not  have  made  the  verdict  returned  by  it  into 
court. 

The   appellee   filed   the  counter-affidavits  of  five  of  the 
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jurors,  in  which  they  deny,  inferentially  at  least,  that  it  was 
said  or  urged  that  a  verdict  against  the  appellant  would  be 
harmless  on  account  of  his  insolvency.  Three  of  these  affi- 
davits disclose  the  fact  that  all  of  the  jurors,  upon  the  first 
ballot,  voted  in  favor  of  finding  a  verdict  for  the  appellee, 
but  t&at  there  was  a  difference  of  opinion  as  to  the  amouDt 
of  damages  to  which  the  appellee  was  entitled ;  the  amount 
ranging  from  five  dollars  up  to  two  thoasand  dollars,  and 
that  the  insolvency  of  the  appellant  was  urged  by  some  of 
the  jurors  as  a  reason  why  those  in  favor  of  a  large  verdict 
should  agree  to  a  smaller  one.  The  affidavits  of  two  of  the 
jurors  is  to  the  effect  that  some  one  suggested  the  insolvency 
of  the  appellant,  but  such  insolvency  was  regarded  as  a  mat- 
ter of  no  importance,  and  had  no  influence  whatever  on  the 
deliberations  of  the  jury,  and  did  not  in  any  degree  influence 
the  verdict. 

To  authorize  the  setting  aside  of  a  verdict  on  account  of 
the  misconduct  of  the  jury,  it  must  appear  that  such  miscon- 
duct was  gross,  and  resulted  in  a  probable  injury  to  the  jwrty 
complaining.  Harrison  v.  Price,  22  Ind.  165 ;  Whetohell  v. 
State,  23  Ind.  89 ;  FlaUer  v.  McDermiU,  25  Ind.  326 ;  Med- 
ler  V.  Statey2Q  Ind.  171  ;  Long  v.  StaJte,  95  Ind.  481. 

The  evidence  given  on  the  trial  of  the  cause  is  not  in  the 
record,  and  we  have  no  means  of  knowing  its  character.  The 
affidavits  upon  the  subject  of  the  misconduct  of  the  jury  are 
conflicting,  and  the  court  trying  the  cause  and  hearing  the 
evidence  may -have  reached  the  conclusion  that  the  jurors  who 
testified  that  the  insolvency  of  the  appellant  was  regarded 
as  of  no  importance  by  the  jury,  and  had  no  effect  upon  the 
verdict,told  the  truth. 

Where  the  affidavits,  in  matters  like  this,  are  conflicting, 
this  court  will  not  disturb  the  conclusion  reached  by  the  trial 
court.  Clayton  v.  State,  100  Ind.  201 ;  Epps  v.  State,  102 
Ind.  539. 

If  the  court  believed  the  affidavits  filed  by  the  two  last 
jurors  named,  it  did  not  err  in  overruling  the  motion  for  a 
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Dew  trial.  We  do  not  desire  to  be  understood  as  deciding 
that  the  fact  that  a  jury  should  consider  the  solvency  or  in- 
solvency of  a  litigant  in  making  a  verdict^  in  a  case  where 
such  fact  was  not  proper  to  be  considered,  would  not  be  such 
misconduct  as  would  authorize  the  setting  aside  of  their  ver- 
dict^ reached  by  such  a  consideration  ;  but  what  we  do  decide 
is  that  it  does  not  appear  in  this  case  that  any  such  consid- 
eration affected  the  verdict  in  the  case  before  us. 

Judgment  affirmed. 

FUed  Dec.  11, 1889. 


No.  14,5e3. 

Hewitt  v.  The  State. 

Cbimisll  Law. — KiUing  Dog. — Indietmeni, — Sufficiency  of. — In  an  indict- 
ment charging  the  killing  of  a  dog  in  March,  1887,  an  averment  that  he 
was  dulv  listed  for  taxation  in  the  year  1886,  shows  that  the  dog  was 
listed  for  taxation  at  the  time  he  was  killed. 

Sams. — SuUuU. — Proviso. — ^The  indictment  for  the  offence  named  need  not 
show  that  the  defendant  does  not  come  within  the  exception  embraced 
in  the  proviso  of  the  statute. 

Same. — Dog. — Ligting  for  Taxation. — Oral  Bhidenee.  —  Oral  evidence  was 
competent  to  prove  that  the  dog  killed  was  duly  listed  for  taxation. 

From  the  Delaware  Circuit  Court. 

G.  H.  KoonSj  for  appellant. 

G.  W.  OromeTy  Prosecuting  Attorney,  for  the  Stat«. 

Mitchell,  C.  J. — Hewitt  was  found  guilty  of  the  charge 
of  having,  on  the  6th  day  of  March,  1887,  maliciously  and 
mischievously  killed  a  dog  which  had  been  duly  listed  for 
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taxation  for  the  year  1886,  by  a  person  named  in  the  indict- 
ment. 

Two  objections  are  urged  against  the  indictment : 

1.  That  it  does  not  show  that  the  dog  was  listed  for  tax- 
ation at  the  time  he  was  killed. 

2.  That  the  exception  contained  in  the  proviso  to  the  stat- 
ute which  defines  the  oflTence  charged  in  the  indictment  is  not 
negatived. 

The  statute,  Elliott's  Supp.,  section  444,  requires  that  the 
assessor  of  each  township,  between  the  1st  day  of  April  and 
the  1st  day  of  June  in  each  year,  shall  list  every  dog  over 
the  age  of  six  months  within  his  township  to  the  persons 
owning,  keeping  or  harboring  the  same. 

It  appears  from  the  indictment  that  the  appellant  killed 
the  dog  in  March,  1887,  and  the  averment  is  that  he  was  duly 
listed  for  taxation  in  the  year  1886.  This  was  equivalent  to 
an  averment  that  he  was  so  listed  between  the  1st  day  of 
April  and  the  1st  day  of  June,  1886,  and  as  he  could  not 
have  been  again  listed  before  the  1st  day  of  April,  1887, 
it  follows  that  he  was  duly  listed  for  taxation  on  the  6th  day 
of  March,  1887,  at  the  time  he  was  killed. 

The  statute  upon  which  the  indictment  is  predicated  makes 
it  a  misdemeanor  for  any  person  to  mischievously  or  mali- 
ciously injure  or  kill  any  dog  that  has  been  duly  listed  for 
taxation  :  Provided,  That  in  all  cases  such  dogs  are  injured 
or  killed  while  engaged  in  committing  damages  to  the  prop- 
erty of  any  other  person  than  the  owner  of  such  dogs,  or  is 
known  to  be  a  dog  that  will  kill  or  maim  sheep,  the  above 
provisions  shall  not  apply.     Elliott's  Supp.,  section  448. 

It  will  be  seen  that  the  exception  is  in  a  substantive  clause 
embraced  in  a  proviso,  and  not  in  the  clause  of  the  statute 
which  declares  and  defines  the  offence.  The  indictment  is 
good,  therefore,  within  the  established  rule  that  "  where  an 
offence  is  created  by  statute,  and  an  exception  is  made,  either 
by  another  statute  or  by  another  substantive  clause  of  the 
same  statute,  it  is  not  necesaftry  for  the  prosecutor,  either  in 
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the  indictment  or  by  evidence,  to  show  that  the  defend- 
ant does  not  come  within  the  exception  ;  but  it  is  for  the  de- 
fendant to  prove  the  affirmative,  and  which  he  may  do  under 
the  plea  of  not  guilty.^'  Arch.  Grim.  Plead,  and  Prac,  p. 
361 ;  State  v.  Maddox,  74  Ind.  105  ;  Mergentheim  v.  State, 
107  Ind.  567.  There  is  no  valid  objection  to  the  indict- 
ment. 

It  is  contended  that  the  verdict  of  the  jury  was  not  sus- 
tained by  sufficient  evidence,  in  that  the  State  failed  to  prove 
by  any  competent  evidence  that  the  dog  killed  by  the  appel- 
lant was  duly  listed  for  taxation.  Relevant  to  this  point 
the  owner  of  the  dog  testified  that  the  township  assessor 
called  upon  him  in  May,  1886,  and  that,  among  other  things, 
put  the  dog  down  on  the  assessment  list,  which  was  duly 
subscribed  and  sworn  to  by  him.  The  witness  was  corrob- 
orated by  the  testimony  of  his  son,  who  identified  the  dog 
listed  by  his  father  as  the  one  killed  by  the  appellant.  This 
was  all  the  evidence  upon  the  subject  of  the  listing  of  the 
dog.  It  is  said,  however,  that  the  only  competent  evi- 
dence of  the  fact  that  the  dog  had  been  listed  was  the 
assessment  list  returned  by  the  assessor,  and  that  inas- 
much as  the  oral  evidence  relating  to  the  listing  was  ad- 
mitted over  the  appellant's  objection,  it  can  not  be  consid- 
ered in  support  of  the  verdict.  This  position  is  not  tenable. 
If  the  tax  list  had  been  produced,  while  it  might  have  shown, 
among  a  mass  of  other  totally  irrelevant  matter, that  a  dog 
had  been  listed  for  taxation,  it  would  in  no  wise  have  shown 
that  the  dog  listed  was  the  one  killed  by  the  appellant.  It 
would  have  been  necessary  in  the  end  to  introduce  parol  tes- 
timony to  show  that  the  dog  killed  by  the  appellant  was  the 
one  listed  by  the  assessor. 

The  substantive  fact  to  be  proved  was  that  the  dog  killed 
had  been  listed  for  taxation,  and  the  rule  is  that  where  parol 
evidence  is  as  near  the  fact  testified  to  as  the  written,  then 
each  is  primary.     Whart.  Law  Ev.  section  77. 

The  rule  which  requires  the  production  of  written  instru- 
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ments  in  evidence  has  no  application  when  the  instrument 
is  merely  collateral  to  the  issue,  and  where  the  fact  to  be 
proved  relates  to  a  subject  distinct  from  the  writing.  Woods 
Prac.  Ev.,  4. 

The  date  of  one^s  birth,  or  of  a  marriage,  or  that  money 
was  paid  for  taxes  or  to  a  third  person,  or  the  fact  of  an  ap- 
pointment of  an  agent,  although  in  writing,  are  all  facts  of 
which  either  written  or  oral  evidence  may  be  primary.  In 
such  cases  the  production  of  written  evidence,  showing  the 
fact,  may  be  more  satisfactory  to  the  jury  than  an  oral  state- 
ment of  the  fact ;  but  the  weight  of  evidence,  and  the  ad- 
missibility of  evidence,  are  different  things.  Gam,  v.  -Jfor- 
relly  99  Mass.  542. 

Oral  evidence  was,  therefore,  competent  to  prove  that  the 
dog  was  duly  listed  for  taxation.  The  verdict  was  sup- 
ported by  the  evidence. 

Complaint  is  made  that  the  prosecuting  attorney  was  guilty 
of  misconduct  in  his  closing  argument  to  the  jury.  We  do 
not  deem  it  necessary  to  say  more  on  this  point  than  that  we 
have  examined  the  bill  of  exceptions  in  which  the  objec- 
tionable remarks  of  the  prosecuting  attorney  are  set  forth, 
and  that,  so  far  as  any  impropriety  was  committed,  it  was  set 
right  by  the  court  below  at  the  time. 

The  instructions  given  by  the  court  put  the  case  to  the 
jury  fairly,  and  embraced  all  that  was  contained  in  those 
asked  on  the  appellant's  behalf,  that  were  essential  to  the 
merits  of  the  case. 

As  we  have  already  seen,  it  was  not  imperative  upon  the 
State  to  produce  the  tax  list  returned  by  the  assessor,  and 
to  show  that  it  had  been  formally  signed  and  sworn  to. 

There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  12, 1889. 
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BisEL  V,  Tucker. 

QuisnNG  Title. — Good  Complaint  for. —  What  ConstUtUes, — A  complaint 
which  alleges  that  the  plaintiff  is  the  owner  of  certain  real  estate ;  that 
the  defendant  wrongfully  assorts  title  to  it,  and  that  he  has  no  interest 
in  or  title  to  the  same,  is  a  good  complaint  to  quiet  title,  although  in 
addition  damages  are  claimed  by  reason  of  certain  false  and  slanderous 
statements  which  it  is  averred  the  defendant  made  concerning  the  plain- 
tiff's title  to  the  property,  and  which  prevented  its  sale. 

Same. — Gross- OomplaiTU. — New  Trial  as  of  Right, — Ftea  in  Bar. — Demurrer. — 
In  a  suit  to  quiet  title  the  defendant  filed  a  cross-complaint,  asserting 
a  lien  on  the  real  estate  in  controversy ;  which  lien  was  upheld  by  the 
court,  and  the  land  ordered  to  be  sold  to  satisfy  it.  The  plaintiff  filed 
a  motion  for  a  new  trial,  as  matter  of  right  under  the  statute,  and  the 
court  sustained  the  motion  as  to  the  issue  joined,  on  the  complaint,  but 
denied  it  as  to  the  judgment  rendered  on  the  issue  joined  on  the  cross- 
complaint.  The  defendant  then  pleaded  the  recovery  on  his  cross-com- 
plaint in  bar  to  the  further  prosecution  of  the  suit,  and  a  demurrer  to 
this  plea  was  overruled. 

BMj  that  it  was  error  not  to  have  granted  the  new  trial  as  matter  of 
right  as  to  the  whole  case,  and  that  the  demurrer  should  have  been  sus- 
tained. 

Same. — New  Trial  as  of  Right. — Form  of  Issues  Immaterial. — Where  the  title 
to  land,  or  a  claim  to  an  interest  or  lien  therein  is  asserted,  and  the 
plaintiff  seeks  to  remove  it,  and  thus  clear  his  title  from  the  claim  which 
clouds  it,  the  losing  party  is  entitled  to  a  new  trial  as  of  right,  no  mat- 
ter what  form  the  issues  may  assume. 

From  the  Kosciusko  Circuit  Court. 

J.  8.  Frazevy  W.  D.  Frazer,  A.  G.  Wood  and  F.  E.  Bow- 
ser ^  for  appellant. 

i.  H.  Hammondy  L.  W.  Rayse,  H.  8.  BiggSy  A.  F.  Biggs, 
H.  8.  Cook  and  /.  W.  Cook,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellant  alleges  that 
she  is  the  owner  in  fee  of  the  land  therein  described  ;  that 
the  appellee  proclaims  that  he  is  the  owner  of  the  property, 
and  that  he  holds  an  interest  in  it ;  that  he  has  stated  to 
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persons  who  intended  to  purchase  it  that  she  did  not  have  a 
good  title  thereto  ;,  that,  in  truth  and  in  fact,  the  appellee  had 
no  title  to,  or  interest  in,  the  property ;  that  by  reason  of 
the  false  and  slanderous  statement  the  appellant  has  been 
prevented  from  disposing  of  her  property,  and  that  she  has 
suffered  damages  in  the  sum  of  three  hundred  dollars.  The 
prayer  is  for  damages,  and  for  a  decree  quieting  the  title  in 
her.  The  appellee  filed  an  answer  in  denial  and  a  cross- 
complaint.  In  the  cross-complaint  it  is  alleged  that  the  ap- 
pellant's husband  was  indebted  to  the  appellee  on  account  of 
an  unsettled  partnership  claim,  and  that  he  bought  the  land 
with  the  money  of  the  partnership  and  took  the  title  in  his 
wife's  name  for  the  purpose  of  defrauding  the  appellee.  The 
court  found  in  favor  of  the  appellee,  declared  a  lien  on  the 
land,  and  decreed  that  it  be  sold  to  pay  the  Hen.  The  ap- 
pellant moved  for  a  new  trial  as  a  matter  of  right  under  the 
statute,  and  the  court  sustained  the  motion  as  to  the  issue 
joined  on  the  complaint,  but  denied  it  as  to  the  judgment 
rendered  on  the  issue  joined  on  the  cross-complaint  of  the 
appellee.  After  the  motion  was  sustained  as  to  the  issue 
made  by  the  complaint  and  the  original  answer,  the  appel- 
lee pleaded  the  recovery  on  his  cross-complaint  in  bar,  and 
to  this  answer  a  demurrer  was  addressed  and  overruled,  and 
judgment  was  rendered  against  the  appellant. 

The  trial  court  construed  the  complaint  as  one  to  quiet 
title,  as  is  evident  from  the  fact  that  it  sustained  the  motion 
as  to  the  issue  made  upon  that  pleading,  and  this  was  right 
The  complaint  is  not  in  the  usual  form,  and  contains  un- 
necessary allegations,  but  judged,  as  it  must  be,  from  its 
general  scope  and  tenor,  there  can  be  no  doubt  that  the  court 
gave  it  the  trqe  construction.  It  professes  to  be  one  para- 
graph only,  and  purports  to  state  a  single  cause  of  action, 
and  this  it  does,  although  damages  are  claimed,  for  the  grava- 
men of  the  action  is  the  appellee's  ownership  in  fee,  and  the 
unlawful  claim  of  the  defendant  to  the  land.  The  damages 
are  merely  incident  to  the  principal  right.     The  complaint. 
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although  not  well  drawn^  does  proceed  on  a  definite  theory^ 
that  theory  is^  that  the  plaintiff  owns  the  land  in  fee^  that  the 
defendant  wrongfully  asserts  title  to  it^  and  that  the  plaintiff 
is  entitled  to  have  her  title  quieted.  In  other  words,  the 
cause  of  action  asserted  by  the  plaintiff  is  that  she  owns  the 
fee,  that  the  defendant  has  no  interest  or  title,  and  that  he 
does  assert  a  claim.  This  unquestionably  makes  a  good  com- 
plaint to  quiet  title.  There  is  an  averment  that  the  defend- 
ant has  no  title  or  interest,  and  it  was  for  want  of  this  aver- 
ment, and  not  for  the  want  of  the  merely  formal  statement 
that  the  defendant's  claim  cast  a  cloud  upon  the  title  that  the 
complaint  in  the  case  of  Second  Nat'l  Bank,  etc.,  v.  Corey ,  94 
Ind.  457,  was  held  bad.  Where  there  is  such  an  averment 
as  is  found  in  the  complaint  before  us,  the  pleading  can  not 
be  held  bad  on  demurrer.  Rausch  v.  Trustees,  etc.,  107  Ind. 
1 ;  KiUs  V.  Willson,  89  Ind.  95. 

As  the  trial  court  correctly  ruled  that  the  complaint  was 
one  to  quiet  title,  and  granted  a  new  trial  as  of  right  on  that 
theory,  the  question  resolves  itself  to  this :  Is  a  judgment 
declaring  a  lien  entered  on  a  cross-complaint  filed  in  a  suit 
to  quiet  title,  a  bar  to  the  further  prosecution  of  the  suit  in 
a  case  wherein  a  new  trial  has  been  granted  on  the  issue 
joined  on  the  complaint?  It  seems  clear  to  us  that  it  is  not 
a  bar,  and  that  it  was  error  to  hold  the  answer  which  pleaded 
it  as  a  bar  to  be  sufficient.  The  order  granting  the  new 
trial  opened  up  the  whole  case,  and  did  not  confine  the  right 
of  the  plaintiff  to  litigate  only  such  claims  as  were  not  as- 
serted in  the  cross-complaint. 

A  plaintiff  in  a  suit  to  quiet  title  can  not  obtain  a  decree 
if  the  defendant  has  any  valid  interest  in  the  land,  or  any 
effective  lien.  The  object  of  the  suit  is  to  remove  the  claims 
and  liens  which  cloud  the  title,  and  where  the  plaintiff  se- 
cures a  general  decree  it  does  remove  them.  Ragsdale  v. 
MitcMl,  97  Ind.  458;  Watldns  v.  Winings,  102  Ind.  330; 
Indiana,  etc,,  R.W,  Co.  v.  Allen,  113  Ind.  581,  and  authori- 
ties cited ;  Jackson  v.  Smithy  120  Ind.  520. 
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The  purpose  of  awarding  a  new  trial  as  of  right  to  an  un- 
successful plaintiff  is  to  give  him  a  second  hearing  upon  his 
right  to  hold  the  property  free  from  all  claims  and  liens.  If^ 
by  filing  a  cross-complaint;  the  defendant  can  secure  a  lien^ 
and  then,  when  a  new  trial  is  award ed^  set  up  the  judgment 
on  the  cross-complaint  in  bar  of  the  action^  the  purpose  of 
the  statute  will  be  completely  thwarted.  The  statute,  it  is 
obviouS;  does  not  permit  such  a  result.  Its  meaning  is  just 
what  its  words  import^and  that  is  that  where  a  plaintiff  in  a 
suit  to  quiet  title  is  unsuccessful,  he  shall,  as  of  right,  have 
another  trial  upon  all  the  questions  which  affect  his  title  to 
the  land.  His  title  is,  of  course,  directly  and  materially  af- 
fected by  a  lien,  and  he  has  a  right  to  a  second  trial  of  the 
question,  whether  or  not  the  lien  asserted  by  the  defendant 
does  exist  in  fact  and  in  law.  This  question  is  directly  put 
in  issue  by  the  complaint.  Lane  v.  Schlemmer,  114  Ind.  296 ; 
Green  v.  Glynn,  71  Ind.  336. 

As  it  is  put  in  issue  by  the  complaint,  it  must  certainly  be 
one  of  the  questions  on  which  the  plaintiff  has  a  right  to  a 
second  trial.  We  can  see  no  possible  escape  from  this  con- 
clusion. It  can  not  be  that  the  defendant  may,  by  pleading 
by  way  of  a  cross-complaint,  deprive  the  plaintiff  of  this  plain 
statutory  right,  since,  if  there  can  be  a  new  trial  at  all,  it 
must,  of  necessity,  be  upon  all  the  questions  which  the  com- 
plaint challenged  the  defendant  to  litigate,  and  one  of  the 
chief  of  these  is  whether  the  defendant  did  have  any  lien 
upon  the  land. 

In  Moor  v.  Seaton,  31  Ind.  11,  the  defendant  filed  an  an- 
swer and  a  cross-complaint,  and  the  judgment  was  rendered 
in  his  favor  on  the  issue  joined  ofi  that  pleading,  but  it  was 
held  that  the  plaintiff  was  entitled  to  a  new  trial  as  a  matter 
of  right  under  the  statute.  The  court  said  :  "  It  is  claimed 
that  as  the  finding  was  on  the  cross-complaint,  the  plaintiff 
was  not  entitled  to  a  new  trial  as  a  matter  of  right. ^'  It  ap- 
pears, therefore,  that  the  question  presented  in  that  case  was 
precisely  the  same  as  that  which  this  record  presents,  and  the 
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court  decided  it  against  the  party  who  urged  that  the  fact 
that  the  judgment  was  rendered  on  the  cross-complaint  pre- 
cluded the  court  from  awarding  a  new  trial  as  to  the  whole 
case,  saying :  "  The  statute  secures  to  the  losing  party  a  new 
trial  on  the  payment  of  costs.  The  form  of  the  issues  can 
not  abridge  this  right.''  The  case  of  Bender  v.  Sherwood,  21 
Ind.  167,  presents  a  still  stronger  illustration  of  the  prin- 
ciple which  governs  in  such  cases  as  this,  for  it  was  there 
held  that  although  the  complaint  was  for  an  injunction*,  still, 
as  the  question  of  title  was  in  issue,  the  losing  party  was  en- 
titled to  a  new  trial,  as  of  right,  of  the  whole  case.  The 
question  was  presented  oh  a  cross-complaint  in  Adams  v. 
Wilson,  60  Ind.  560,  and  the  court  approved  the  ruling  in 
Moor  V.  Beaton,  supra,  saying :  "  This  right  was  incident  to 
the  cause  of  action,  and  the  appellee  could  not  be  deprived 
of  this  right  by  the  forms  of  pleading  adopted  by  the  ap- 
pellants." This  expresses  the  sound  reason  for  the  rule,  and 
that  is,  that  the  right  to  a  new  trial  under  the  statute  is  in- 
cident to  the  cause  of  action.  He  who  possesses  the  cause 
of  action  necessarily  possesses  this  inseparable  incident,  and 
he  can  not  be  deprived  of  it  by  the  act  of  his  adversary.  In 
Hunter  v.  Chrisman,  70  Ind.  439,  the  complaint  was  a  pe- 
culiar one,  but  the  court  held  that  as  it  presented  an  issue  as 
to  title,  the  losing  party  was  entitled  to  a  new  trial.  It  was 
there  said  :  "  Here  was  such  a  conflict  of  claims  in  respect 
to  the  land,  as  brings  the  case,  in  our  opinion,  within  the 
statute  allowing  either  party  a  new  trial,  as  matter  of  right, 
on  payment  of  all  costs."  The  question  in  Miller  v.  Evans- 
mile,  etc..  Bank,  99  Ind.  272,  arose  on  a  judgment  rendered 
on  a  cross-complaint,  and  it  was  held,  as  in  all  the  other  cases, 
that  the  party  asking  it  was  entitled  to  a  new  trial  under  the 
statute.  Substantially  the  same  thing  may  be  said  of  the 
casesof  flamwawn  V.  Mink,  99  Ind.  279,  and  Cooler  v.  Baston^ 
89  Ind.  185.  We  have  thus  shown  that  our  decisions  estab- 
lish the  rule  that  where  the  title  to  land,  or  a  claim  to  an 
interest  or  lien  therein  is  asserted,  and  the  plaintiff  seeks  to 
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remove  it^  and  thus  clear  his  title  from  the  claims  which 
cloud  it,  the  losing  party  is  entitled  to  a  new  trial  as  of  rights 
no  matter  what  form  the  issues  may  assume.  If  the  sole  ob- 
ject of  the  suit  is  to  enforce  a  lien  the  rule  is  different.  Brad- 
ford V.  School  Town,  etc.,  107  Ind.  280 ;  Williams  v.  Thames, 
etc.,  Co.,  105  Ind.  420.  Here,  however,  the  object  of  the  suit 
is  to  quiet  title  by  removing  all  adverse  claims,  and  the  plain* 
tiff  was  entitled  to  a  new  trial  of  the  whole  case,  for  the 
reasoh  that  the  right  is  an  inseparable  incident  of  the  cause 
of  action  possessed  by  a  plaintiff  who  asserts  that  he  is  the 
owner  in  fee  and  is  entitled  to  have  his  title  quieted.  Du- 
mont  V.  Dufore,  27  Ind.  263 ;  Rogers  v.  Beach,  115  Ind. 
412  (414).  The  object  of  the  suit  was  to  quiet  in  the  owner 
of  the  fee  the  whole  title,  free,  not  merely  from  a  particular 
claim  or  lien  of  the  defendant,  but  from  all  claims  and  liens. 
Farrar  v.  Clark,  97  Ind.  447 ;  Indiana,  etc.,  R.  W.  Co,  v. 
Allen,  113  Ind.  581  (589).  As  this  was  the  object  of  the 
suit,  and  as  the  right  to  a  new  trial  is  an  incident  of  such  a 
suit,  it  clearly  results  that  the  order  granting  the  new  trial 
vacated  the  judgment  and  opened  the  whole  case. 
Judgment  reversed. 

Olds,  J.,  did  not  take  part  in  the  decision  of  this  case. 

FUed  Dec  12, 1889. 
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PuBADniG. — Bqtly, — Answer, — Where  a  reply  is  headed  by  an  introduc- 
tory statement  designating  it  as  a  reply  to  the  second  and  third  para- 
graphs of  answer,  and  following  which  are  two  separate  paragraphs 
properly  numbered,  the  first  being  a  general  denial  and  the  second 
pleading  payment  of  the  items  pleaded  as  a  set-off,  the  last-named 
paragraph  may  properly  be  deemed  to  apply  to  the  third  paragraph  of 
answer,  and  a  demurrer  to  it  for  the  reason  that  it  purports  to  be  an 
answer  to  both  the  second  and  third  paragraphs  of  answer  and  only 
pleads  facts  constituting  a  reply  to  the  third  paragraph,  neither  con- 
fessing nor  avoiding  the  facts  pleaded  in  the  second,  was  properly  over- 
roled. 

Same. — Set-Off. — Reply. — Demurrer. — A  reply  to  an  answer  pleading  as  a 
set-off  to  the  demand  of  the  plaintiff  a  claim  for  board,  washing,  etc., 
and  for  boarding  plaintiff's  horse,  which  alleges  a  contract  by  which 
the  plaintiff  was  to  receive  from  the  defendant  board,  etc.,  in  return  for 
services  to  be  rendered  by  the  plaintiff  on  the  defendant's  farm,  but 
without  an  averment  that  the  horse  was  to  be  kept  by  said  contract,  or 
an  averment  of  performance  of  the  contract  on  the  part  of  the  plaintiff, 
IS  not  a  good  defence  to  the  answer  and  is  subject  to  a  demurrer. 

CoNTBACT. —  BelaHves. — Board  and  Services. — Oompenaaiion  for. — Presump- 
tion.— How  RebtOted. — Where  near  relatives,  either  by  blood  or  marriage, 
reside  together  as  one  common  family,  the  one  furnishing  board,  lodg* 
ing,  clothing  or  other  necessaries  or  comforts  of  life,  and  the  other  in 
return  renders  services,  a  presumption  arises  that  neither  party  in- 
tended to  receive  or  to  pay  a  compensation  for  the  board  or  other  neces- 
saries or  comforts  furnished  on  the  one  hand  or  services  rendered  on  the 
other.  This  presumption  may  be  rebutted  by  an  express  or  implied 
contract  to  pay,  the  existence  of  which  is  a  question  of  fact  for  the  jury. 

From  the  Delaware  Circuit  Court. 

O.  H.  Koons,  for  appellant. 

J.  N.  Templer  and  J.  F.  Sanders,  for  appellee. 

Olds,  J. — This  is  an  action  by  the  appellee  against  the 
appellant.  The  complaint  is  in  two  paragraphs.  The  first 
is  upon  a  promissory  note  executed  by  the  appellant  to  the 
appellee^  April  25th^  1887^  and  the  second  is  upon  an  open 
account. 
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The  answer  is  in  three  paragraphs.  The  first  is  a  general 
denial;  the  second  pleads  payment;  and  the  third  pleads  a 
set-off.     The  reply  is  in  four  paragraphs. 

The  errors  assigned  are  the  overruling  of  the  demurrers 
to  each  of  the  second,  third  and  fourth  paragraphs  of  reply 
and  overruling  the  motion  for  a  new  trial. 

The  first  error  assigned  and  discussed  is  the  overruling  of 
the  demurrer  to  the  second  paragraph  of  reply.  The  objec- 
tion urged  to  this  paragraph  is  that  it  is  addressed  to  and 
purports  to  be  an  answer  to  both  the  second  and  third  para- 
graphs of  the  answer,  and  only  pleads  facts  constituting  a 
reply  to  the  third  paragraph  of  answer,  and  neither  denies 
nor  confesses  and  avoids  the  facts  pleaded  in  the  second  para- 
graph. In  this  theory  we  think  counsel  are  mistaken.  The 
reply  is  headed  by  a  preliminary,  or  introductory,  statement 
designating  it  as  a  reply  to  the  second  and  third  paragraphs, 
after  which  follow  two  separate  paragraphs  properly  num- 
bered, the  first  a  general  denial,  and  the  second  pleads  pay- 
ment of  the  items  pleaded  as  a  set-off  in  the  third  paragraph 
of  answer.  We  think  the  paragraph  was  properly  treated 
as  only  being  intended  to  apply  to  the  third  paragraph  of 
answer,  and  the  demurrer  was  properly  overruled. 

The  third  paragraph  of  answer  in  this  case  pleads  a  set-off, 
and  alleges  an  indebtedness  from  the  plaintiff  to  the  defend- 
ant in  the  sum  of  $1,234  for  board,  washing,  lodging,  mend- 
ing and  making  the  clothes  of  plaintiff  furnished  to  the 
plaintiff  by  the  defendant,  and  for  boarding,  furnishing  feed 
and  stable-room  for,  and  keeping  plaintiff's  horse,  and  fur- 
nishing pasture  for  his  horse,  all  furnished  by  defendant  to 
the  plaintiff,  and  had  and  received  of  and  from  the  defend- 
ant by  the  plaintiff  at  the  special  instance  and  request  of 
plaintiff,  a  bill  of  particulars  of  which  is  marked  exhibit 
"A,''  and  filed  with  the  paragraph  of  answer.  In  the  bill 
of  particulars  itemizing  the  account  are  the  items  of  $125 
for  keeping  plaintiff's  horse,  and  for  board  for  plaintiff 
from  January  25th,  1881,  to  April  25th,  1886,270  weeks,  at 
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$3.15  per  week,  and  for  lodging,  washing,  making  and 
mending  clothing. 

The  third  paragraph  of  reply  purports  to  be  a  reply  to  the 
third  paragraph  of  answer.  This  paragraph  of  reply  ad- 
mits that  the  plaintiff  lived  and  boarded  at  defendant's  house 
a  portion  of  the  time  from  January,  1881,  to  April,  1886, 
but  avers  that  at  the  time  he  commenced  boarding  and  living 
with  defendant,  by  mutual  agreement  and  contract  between 
plaintiff  and  defendant,  plaintiff  was  to  have  board  and  other 
comforts  of  a  home  at  the  house  of  defendant,  including  his 
washing  and  mending,  for  what  services  plaintiff  could  or 
might  do  in  and  about  the  farm  and  premises  of  the  defend- 
ant in  the  way  of  labor,  care  and  attention  to  the  stock,  and 
such  other  chores  as  plaintiff  was  able  to  or  could  perform 
while  he  so  remained  at  the  house  of  the  defendant,  and  that 
he  remained  at  and  on  the  farm  of  plaintiff  under  and  by  virtue 
of  said  contract,  and  not  otherwise,  and  avers  that  while  he 
so  remained  he  did  render  service  and  labor  for  the  defend- 
ant in  and  about  the  defendant's  house,  and  on  his  farm,  such 
as  feeding  stock,  making  and  tending  garden,  trimming  trees, 
driving  reaper  and  mower,  assisting  in  carpenter  work, 
building  addition  to  milk-house,  repairing  house,  gathering 
corn,  making  hay,  and  other  work,  all  of  which  was  done 
and  rendered  for  the  benefit  of  the  defendant,  which  said 
labor  and  services  so  rendered  were  in  full  accord  and  satis- 
faction of  any  and  all  demands  of  defendant  against  plaintiff 
on  account  of  any  matter  or  pretended  claim  of  defendant 
as  set  forth  in  said  third  paragraph  of  answer  or  in  exhibit 
"A,'*  made  a  part  thereof,  wherefore  he  demands  judgment. 

The  defendant  demurred  to  this  paragraph  of  reply,  and 
the  demurrer  was  overruled,  and  exceptions  taken.  This 
ruling  is  assigned  as  error. 

The  answer  to  which  this  reply  is  addressed  sets  up  a  claim 
against  the  plaintiff,  and  it  is  itemized.  An  item  for  board 
from  January  25th,  1881,  to  April  25th,  1886,  two  hundred 
Vol..  121.— 17 
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and  seventy  weeks,  $850.50  ;  to  lodging  during  same  period 
of  time,  f  135 ;  for  wasliing,  f  67.50 ;  mending  and  makiog 
clothing,  $67.50,  and  to  board,  feed  and  stable  for  horse  from 
January  25th,  1881,  to  February  25th,  1883,  twenty-five 
months,  at  $5  per  month,  $125. 

The  reply  first  contains  an  indefinite  admission  that  plain- 
tiff lived  and  boarded  at  defendant's  house  a  portion  of  the 
time  from  January,  1881,  to  April,  1886.  It  then  alleges  a 
contract  by  which  he  was  to  receive  from  defendant  board 
and  comforts  of  a  home,  and  mending  and  washing.  This 
averment  would  probably  include  all  the  items  set  up  in  the 
answer,  excepting  the  keeping  of  the  horse,  which  is  in  no 
way  referred  to  in  the  averment,  in  consideration  for  whicli 
the  plaintiff  was  to  do  and  perform  such  chores  and  labor  on 
the  farm  of  the  defendant  as  he  was  able  to  and  could  do  while 
he  remained  with  the  defendant,  and  that  he  remained  on 
the  farm  of  the  defendant  under  and  by  virtue  of  such  con- 
tract. It  is  then  further  averred  in  the  paragraph  that  the 
plaintiff,  while  he  so  remained  on  the  farm,  performed  certain 
services  which  were  done  and  performed  for  the  benefit  of 
the  defendant,  and  which  were  in  full  accord  and  satisfac- 
tion of  any  and  all  demands  set  forth  in  said  paragraph  of 
answer  or  exhibit  thereto  attached. 

There  is  no  averment  by  which  it  appears  the  horse  was 
to  be  boarded  and  kept  by  said  contract,  or  that  the  services 
were  performed  under  the  contract,  nor  is  there  any  aver- 
ment of  a  performance  of  the  contract  on  the  part  of  the 
plaintiff.  So  that  the  plea  is  not  good  as  a  plea  setting  up 
that  by  a  contract  defendant  was  to  boar^  the  plaintiff  and 
do  his  washing  and  mending  and  keep  his  horse  in  consid- 
eration of  certain  services  to  be  performed  by  the  plaintiff, 
and  averring  that  the  plaintiff  had  fully  complied  with  his 
part  of  the  contract  and  performed  the  services  which,  by 
the  contract,  he  was  to  render  in  payment  for  his  board, 
washing,  mending  and  the  keeping  of  his  horse. 

The  paragraph  can  not  be  held  good  on  any  other  theory. 
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It  avers  that  the  services  were  rendered  for  the  benefit  of 
the  defendant,  and  that  they  are  in  full  accord  and  satisfac- 
tion of  the  claim  set  up  in  the  answer,  but  it  does  not  aver 
any  contract  by  which  the  defendant  was  to  accept  such 
services  when  rendered  in  full  satisfaction  of  such  claim. 

It  is  not  contended  that  the  paragraph  seeks  to  plead  ac- 
cord and  satis&ction ;  if  it  did  it  would  not  be  good.  1  Works 
Prac,  section  598 ;  Deweese  v.  Cheek,  35  Ind.  514 ;  Harbor 
V.  Morgan,  4  Ind.  158 ;  Coquillard  v.  French,  19  Ind.  274. 

We  think  the  paragraph  was  intended  to  plead  a  contract 
by  which  the  board,  lodging,  etc.,  were  to  be  furnished, 
and  were  furnished,  by  the  defendant  to  the  plaintiff  under 
a  contract  by  which  they  were  to  be  paid  for  by  the  personal 
services  to  be  rendered  by  the  plaintiff  to  the  defendant,  and 
that  the  plaintiff  had  fully  performed  and  rendered  the  ser- 
vices required  by  the  contract  to  be  performed  by  him  in 
payment  for  the  same,  but  such  defence  is  not  properly 
pleaded  in  the  reply,  and  the  court  erred  in  overruling  the 
demurrer  thereto.     For  this  error  the  cause  must  be  reversed. 

Error  is  assigned  as  to  the  overruling  of  the  motion  for  a 
new  trial,  which  questions  the  correctness  of  certain  instruc- 
tions given  by  the  court  to  the  jury. 

The  plaintiff  and  the  defendant  were  brothers-in-law;  the 
defendant's  wife  being  the  sister  of  the  plaintiff,  and  such  re- 
lationship existed  at  the  time  the  board,  lodging,  washing 
and  mending  were  furnished  by  the  defendant  to  the  plaintiff, 
and  the  services  rendered  by  the  plaintiff  for  the  defendant ; 
and  the  evidence  tended  to  show  that  the  plaintiff  was  living 
in  the  family  of  the  defendant,  as  a  member  thereof,  during 
the  time  such  boarding,  lodging,  etc.,  were  furnished,  and 
the  services  performed.  It  was  contended  on  the  part  of 
the  defendant  that  such  board,  etc.,  was  to  be  paid  for; 
and,  on  the  part  of  the  plaintiff,  that  he  was  not  to  pay 
for  the  same,  and  that  he  was  not  liable ;  and  we  think  it 
sufficient  to  say  that,  as  to  the  charge  given  by  the  court  and 
excepted  to,  that  it  is  to  the  effect  that  by  reason  of  the  re- 
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lationship  existing  between  the  parties  there  could  be  do  re- 
covery either  for  the  boards  lodging,  washing  and  mending 
on  the  one  hand,  or  the  services  rendered  on  the  other,  ex- 
cept upon  an  express  contract ;  that  there  could  be  no  re- 
covery upon  an  implied  contract;  and  further,  that  the  re- 
lationship raised  a  presumption  that  there  was  no  express 
contract ;  but  the  jury  should  determine,  from  all  the  cir- 
cumstances and  facts  whether  there  was  an  express  contract; 
if  there  was,  there  could  be  a  recovery ;  if  there  was  not, 
there  could  be  no  recovery. 

We  think  the  instructions  are  erroneous.  The  true  rule 
is,  that  where  near  relatives,  either  by  blood  or  marriage, 
reside  together  as  one  common  family,  the  one  furnishiug 
board,  lodging,' clothing  or  other  necessaries  or  comforts  of 
life,  and  the  other  in  return  renders  services,  a  presumption 
arises  that  neither  party  intended  to  receive  or  to  pay  a  com- 
pensation for  the  board  or  other  necessaries  or  comforts  furn- 
ished on  the  one  hand  or  services  rendered  on  the  other; 
that  they  were  intended  as  mutual  acts  of  kindness  furnished 
and  done  gratuitously,  and  that  this  presumption  may  arise 
between  brothers-in-law  as  well  as  between  uncle  and  nephew, 
or  brother  and  sister,  or  others  related  in  like  degree ;  that 
the  presumption  may  be  strong  or  weak  owing  to  the  degree 
of  relation  and  intimacy  between  the  parties  and  the  man- 
ner of  living  and  mutuality  of  the  kindnesses  and  benefits  ren- 
dered and  furnished  by.one  to  the  other.  This  presumption 
may  be  rebutted  by  an  express  contract  to  pay,  and  a  re- 
covery may  be  had  upon  the  contract,  or  it  may  be  rebutted 
by  facts  and  circumstances  which  exclude  the  intention  on 
the  part  of  such  persons  that  the  thing  furnished  or  services 
rendered  were  gratuitous,  and  raise  an  inference  that  com- 
pensation was  intended,  and  in  justice  and  fairness  under 
the  circumstances  they  ought  to  have  made  a  contract  to 
pay;  under  such  circumstances  the  law  will  imply  a  contract 
and  require  payment.  On  the  other  hand,  where  parent  and 
child  or  other  near  relatives  reside  together  as  members  of 
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one  family,  each  rendering  favors  and  acts  of  kindness,  fur- 
nishing board  and  clothing  on  the  one  hand,  and  rendering 
services  on  the  other,  the  theory  of  the  law  is,  that  as  honest, 
.fair  and  just  persons  they  ought  not  to  require  payment,  and 
no  implied  promise  to  pay  arises. 

As  to  whether  there  is  an  express  or  an  implied  contract 
to  pay  is  a  fact  for  the  jury  to  determine  from  the  facts  and 
circumstances  developed  by  the  evidence  in  the  case,  and 
there  may  be  a  recovery,  between  remote  relatives  at  least,  as 
well  upon  an  implied  contract,  if  the  evidence  is  such  as  to 
entitle  a  recovery,  and  rebut  the  presumption  arising  by  rea- 
son of  the  relationship  and  mutual  intercourse  between  the 
parties  that  the  board  furnished  or  services  rendered  were  to 
be  gratuitous,  as  upon  an  express  contract.  This,  we  think, 
is  clearly  established  by  the  decisions  of  this  court. 

In  the  case  of  Smith  v.  Denman,  48  Ind.  65,  the  court  says : 
'^  The  rule  is  settled  in  this  State,  that  where  a  child  continues 
to  reside  with  his  parents  as  a  member  of  the  family,  after  he 
arrives  at  age,  or  where  the  parents  reside  in  the  family  of  a 
child,  there  is  no  implied  understanding  on  the  part  of  either 
to  pay  for  services  rendered,  or  for  board,  lodging,  or  clothing 
furnished ;  but  the  undertaking  may  arise  from  an  express 
contract,  or  may  be  inferred  from  circumstances.  The  relation- 
ship rebuts  the  presumption  which  exists  in  other  cases,  that 
compensation  was  intended,  and  the  circumstances  must  be 
of  such  a  nature  and  character  as  to  overcome  the  presump- 
tion which  arises  from  the  relationship  of  the  parties,  to  jus- 
tify the  inference  that  compensation  was  intended." 

In  that  case  the  court  charged  the  jury  as  follows :  "  One 
of  the  counts  of  the  plaintiffs  is  based  upon  an  implied  con- 
tract. An  implied  contract  is  a  matter  of  inference  and  de- 
duction to  be  drawn  from  the  circumstances  surrounding  the 
case.  In  this  case'  you  are  to  consider  from  the  evidence  the 
situation,  conduct,  the  relation  of  the  parties,  arid  all  the  cir- 
cumstances surrounding  this  case  in  determining  whether  an 
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implied  contract  existed  between  the  parties,"  and  the  court 
held  that  such  instruction  was  proper. 

Wallace  v.  Long,  105  Ind.  522,  was  a  case  in  which  a  hus- 
band and  wife  procured  their  niece  to  come  and  live  with 
them  during  their  lives,  and  agreeing  to  leave  to  her  by  will 
their  estate  at  the  death  of  the  survivor.  The  court  held  that 
the  contract  was  within  the  statute  of  frauds,  and  void,  but 
says :  "  It  does,  however,  serve  to  rebut  any  presumption 
which  otherwise  might  have  obtained,  that  the  services  ren- 
dered were  to  have  been  gratuitously  performed,  or  that  they 
were  performed  under  the  mere  expectancy  that  the  intestate 
would  leave  the  plaintiffs'  ward  a  legacy.  She  is,  therefore, 
entitled  to  recover  the  value  of  her  services." 

In  the  case  of  Cauble  v.  Ryman,  26  Ind.  207,  the  court  says : 
"  It  is  a  rule  of  law,  recognized  by  repeated  decisions  of  this 
court,  that  where  persons  standing  in  the  relation  toward  each 
other  occupied  by  the  plaintiff  and  the  deceased  in  this  .case, 
live  together  as  members  of  a  common  family,  there  is  no 
obligation  to  pay  for  services  rendered  on  the  one  hand,  or 
for  board,  etc.,  furnished  on  the  other,  without  there  be  an 
express  promise  to  pay,  or  the  circumstances  be  such  as  to 
raise  an  implied  promise."  In  this  case  the  plaintiff  took 
his  mother-in-law  into  his  family  and  kept  her,  and  after- 
wards sought  to  recover  pay. 

In  the  case  of  Neale  v.  Engle,  7  Atl.  Rep.  60,  decided  by 
the  Supreme  Court  of  Pennsylvania,  the  court  held  that  the 
question  as  to  whether  there  was  a  contract  between  the 
parties  was  properly  a  question  of  fact  to  be  left  to  the  jury. 
The  decision  in  the  case  of  Carry  v.  Curry,  114  Pa.  St.  167, 
decided  by  the  same  court,  is  to  the  same  effect.  In  the  case 
of  WalU^  Appeal,  111  Pa.  St.  460,  decided  by  the  same  court, 
a  niece  of  the  decedent's  wife  was  taken  into  the  decedent's 

• 

family  and  remained  as  a  member  of  the  family,  and  it  was 
held  that  the  presumption  arose  that  her  services  were  gra- 
tuitous. See,  also,  Cauble  v.  Ryman,  supra;  Reaor  v.  John- 
son, 1  Ind.  100 ;     Oxford  v.  McFarland,  3  Ind.  156  ;    Hays 
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V.  McCownelly  42  Ind.  286 ;  Adams  v.  Adams,  23  Ind.  50 ; 
House  V.  Houscy  6  Ind.  60. 

The  judgmeDt.  is  reversed,  at  costs  of  appellee,  with  in- 
structions to  sustain  the  demurrer  to  the  third  paragraph  of 
reply,  and  for  further  proceedings  in  accordance  with  this 
opinion. 

Filed  Dec.  13, 1889. 


No.  13,966. 

The  Boabd  of  Commissioners  of  Madison  County  v. 

Rouse. 

EviDEKOE. — Sufficiency  of  on  Appeal. — Where  the  only  question  presented 
on  appeal  is  as  to  the  sufficiency  of  the  evidence  to  support  the  judg- 
ment, and  it  fully  supports  it,  the  appeal  is  without  merit. 

From  the  Madison  Circuit  Court. 

12.  Lake,  for  appellant. 

CI  L.  Henry,  H.  C.  Ryan,  J.  E,  Franklin  and  0.  KnowU 
ion,  for  appellee.  , 

Elliott,  J. — There  is  much  evidence  tending  to  prove 
that  the  board  of  commissioners  contracted  with  the  appel- 
lee to  sink  a  well  and  put  in  a  steam  pump ;  that  he  did  the 
work  under  the  contract ;  that  he  duly  presented  his  claim 
and  that  payment  was  refused.  It  is  satisfactorily  shown 
that  the  appellee,  acting  upon  the  belief  that  the  board  did 
contract  with  him,  put  in  a  pump ;  that  when  his  account 
was  disputed  he  offered  to  take  out  the  pump  and  allow  the 
price  charged  for  it ;  that  the  board  refused  to  permit  this 
to  be  done  and  still  retains  the  pump.  The  case  is  clearly 
with  the  appellee  and  there  is  no  merit  in  the  appeal. 

Judgment  affirmed,  with  ten  per  cent,  damages  and  costs. 

Filed  Dec.  13,  1889. 
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WiLTPONQ  V.  Schafer. 

Pleading. — Answer, — Special  Non  est  Faetvmi. — An  answer  by  the  payor  to 
a  suit  on  a  promissory  note,  admitting  the  signatare  to  the  oote,  bat 
averring  that  since  it  was  so  signed  the  note  has  been  changed  in  certain 
material  respects,  setting  oat  the  changes,  without  his  knowledge  or 
consent,  is  a  good  special  plea  of  noa  eat  factum. 

Change  of  Venue. — Frcm  Judge, — Application  for. — How  Made, — Where 
an  affidavit  for  a  change  of  venue  from  a  judge  was  sworn  to  before«a 
notary  public  by  the  party  seeking  it,  and  then  forwarded  by  him  to  his 
attorney,  who  filed  it,  and  presented  it  to  the  court  in  the  absence  of  the 
affiant,  the  application  was  properly  made. 

From  the  Madison  Circuit  Court. 

W.  8.  Divert,  for  appellant. 

i).  G  Qiipman  and  W.  A.  Chipman,  for  appellee. 

Coffey,  J. — This  was  an  action  instituted  by  the  appel- 
lant against  the  appellee  in  the  Madison  Circuit  Court  ui>on 
a  promissory  note.  The  note  purports  to  have  been  exe- 
cuted by  the  appellee  to  one  A.  J.  Selby  for  the  sum  of  $1 85, 
on  the  5th  day  of  May,  1886,  due  in  ninety  days  after  date 
and  payable  at  the  Exchange  Bank,  in  Anderson,  Indiana. 
The  complaint  avers  that  said  Selby,  for  full  value,  in  the  due 
course  of  business,  endorsed  said  note  to  Theodore  Fields 
before  maturity,  and  that  said  Fields  in  like  manner,  and 
for  full  consideration,  in  due  course  of  business,  endorsed 
the  same  to  the  appellant  before  maturity. 

The  appellee  filed  an  answer  in  three  paragraphs,  the  first 
being  a  general  denial.  The  second  is  a  special  non  est  foe- 
turn,  in  which  the  appellee  admits  signing  the  note  in  suit, 
but  avers  that  since  signing  the  same,  said  note,  without  his 
knowledge  or  consent,  has  been  changed  in  two  particulars, 
viz.,  that  the  figure  eight,  appearing  therein,  has  been  in- 
serted before^  the  words  "  per  cent.,"  thereby  making  said 
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note  bear  eight  per  cent,  interest,  when  in  truth  and  in  fact 
said  note  bore  no  interest,  and  was  to  bear  no  interest,  as 
executed  by  the  appellee ;  that  the  words  with  '*  ten  per 
cent/'  were  in  said  note  immediately  preceding  the  words 
'^  attorney's  fees ''  when  the  same  was  signed  by  the  appellee, 
but  that  the  same  have  since  been  struck  out,  thus  providing 
for  attorney  fees  without  any  limitation  as  to  the  amount. 

The  third  paragraph  admits  the  execution  of  the  note  and 
avers  facts  sufficient  to  avoid  the  same  in  the  hands  of  the 
original  payee,  and  avers  that  said  payee  and  his  immediate 
endorsee  and  the  appellant  were  partners  in  the  transaction 
out  of  which  the  note  originated,  and  had  notice  of  the  facts 
set  out  in  said  answer,  and  that  said  note  was  assigned  to 
them  for  the  purpose  of  giving  color  to  their  claim  to  be  in- 
nocent purchasers,  and  was  without  consideration. 

A  demurrer  to  the  second  and  third  paragraphs  of  the  ap- 
pellee's answer  was  overruled,  and  appellant  excepted. 

The  appellant  made  an  affidavit  for  a  change  from  the 
regular  judge  of  the  Madison  Circuit  Court  to  some  other 
judge,  and  by  his  attorney  of  record  filed  said  affidavit,  and 
moved  the  court  for  a  change  from  the^said  regular  judge, 
but  his  motion  was  overruled,  and  he  excepted. 

A  trial  of  the  cause,  by  jury,  resulted  in  a  verdict  for  the 
appellee,  upon  which  the  court  rendered  judgment. 

The  appellant  assigns  as  error : . 

First,  That  the  court  erred  in  overruling  the  appellant's 
motion  for  a  change  from  the  regular  judge. 

Second.  That  the  court  erred  in  overruling  the  appellant's 
demurrer  to  the  second  and  third  paragraphs  of  the  answer 
of  appellee. 

Third,  That  the  court  erred  in  overruling  the  appellant's 
motion  for  a  new  trial. 

Fourth.  That  the  court  erred  in  sustaining  appellee's  mo- 
tion for  judgment  for  failure  to  take  depositions  and  render- 
ing judgment  therefor. 

As  we  understand  the  objection  to  the  second  paragraph 
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of  the  answer,  it  is  that  it  both  admits  and  denies  the  execu- 
tion of  the  note  in  suit.  We  do  not  so  understand  the  plea. 
It  admits  the  signature  to  the  note^  but  avers  that  since  it 
was  so  signed  the  note  has  been  changed  in  certain  material 
respects^  setting  out  the  changes.  The  plea  is  in  the  usual 
form^  and  was^  in  our  opinion^  sufficient  to  bar  the  action. 
Palmer  v.  Poor,  ante,  p.  135. 

The  next  reason  urged  for  a  reversal  of  the  judgment  is 
the  supposed  error  of  the  court  in  overruling  the  motion  for 
a  change  from  the  regular  judge  of  the  Madison  Circuit 
Court. 

The  affidavit  for  the  change  was  made  bj  the  appellant 
before  a  notary  public  in  Marshall  county,  Indiana,  and  was 
forwarded  by  him  to  his  attorney  at  Anderson,  who  filed  and 
presented  it  to  the  court  in  the  absence  of  the  appellant.  It 
is  claimed  by  appellant  that  the  court  erred  in  refusing  to 
grant  the  change,  while  on  the  other  hand  it  is  contended  by 
the  appellee  that  where  a  party  applies  for  a  change  from  the 
judge  the  statute  requires  him  not  only  to  make  the  affidavit 
but  also  to  file  it  personally.  The  appellee  cites  in  support 
of  his  contention  :  Stevens  v.  Burr,  61  Ind.  464 ;  Heshion  v. 
Pressley,  80  Ind.  490 ;  Stevens  v.  Wagner,  64  Ind.  599. 

In  each  of  these  cases  the  affidavit  for  the  change  was  made 
by  a  person  other  than  the  party  seeking  it.  The  court, 
therefore,  in  rendering  the  opinions  therein  reported,  must 
be  presumed  to  have  had  in  mind  that  leading  fact.  Indulg- 
ing such  presumption,  this  court  has  held  that  the  language 
used  must  be  construed  with  reference  to  that  fact ;  and  that 
it  must  be  held  that  they  decide  only  that  the  affidavit  must 
be  made  by  the  party  seeking  the  change,  and  that  it  may  be 
filed  and  presented  by  his  attorney. 

In  the  case  of  Firestone  v.  Hershberger,  ante,  p.  201,  El- 
liott, J.,  in  delivering  the  opinion  of  the  court,  said :  "We 
now  hold  that  the  only  point  authoritatively  decided  in  that 
case  {Stevens  v.  Burr)  is,  that  the  party  must  himself  make 
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the  affidavit;  and  that  it  can  not  be  made  for  him  by  an- 
other/' 

It  is  further  held  in  this  case^  that  when  the  affidavit  is  so 
made  by  the  party  seeking  the  change^  it  may  be  filed  and 
presented  by  his  attorney. 

That  case  is  decisive  of  the  question  now  before  us.  The 
court  erred  in  overruling  the  application  of  the  appellant 
for  a  change  from  the  regular  judge. 

Some  other  questions  in  the  cause  are  discussed  by  counsel^ 
but  as  they  may  not  arise  upon  another  trial  of  the  cause  we 
do  not  deem  it  necessary  or  proper  to  decide  them. 

For  the  error  of  the  court  in  refusing  the  application  of 
the  appellant  for  a  change  of  judge  the  judgment  must  be 
reversed. 

Judgment  reversed^  with  directions  to  the  circuit  court  to 
grant  the  change  prayed  by  the  appellant. 


Filed  Dec.  13, 1889. 
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MOOBE  ET  AL.  V.  SHIELDS. 

Evidence. — Conspiracy, — DedaratioTis. —  When  Admiasible, — Where  a  con- 
spiracy is  alleged,  the  declarations  which  are  admissible  are  those  which 
are  made  between  the  beginning  and  ending  of  the  conspiracy  for  the 
promotion  of  the  common  criminal  or  evil  purpose,  and  the  fact 
that  a  conspiracy  existed,  and  was  in  progress  at  the  time  the  admis- 
sions were  made,  must  first  appear  in  some  way  satisfactory  to  the  court. 

Sake. — Improper  Admimon  of, — How  Cured. — Where  evidence  is  improperly 
admitted,  but  the  jury  are  afterwards  told  by  the  court  that  they  must 
disregard  snch  evidence,  and  not  consider  the  paragraph  of  the  com- 
plaint charging  a  conspiracy  under  which  said  evidence  was  admitted, 
the  error  must  be  deemed  to  have  been  cured. 
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Instbuotions  to  Jubt. —  When  can  not  be  Complained  cf, — Where  a  partT 
fails  to  request  that  an  instruction  given  by  the  court  to  correct  an  er- 
ror in  the  admission  of  evidence  be  made  more  explicit,  it  will  be 
deemed  to  have  been  satisfactory  to  him  at  the  time,  and  he  can  not 
afterwards  be  heard  to  complain. 

FBAUDUiiENT  Repbesentations.— iZecotMry  of  Money, — Form  of  Adion,— 
Where  a  party  is  induced  by  fraudulent  representations  to  purchase 
worthless  township  warrants,  he  can  recover  the  money  paid  by  him  to 
those  knowingly  making  such  representations  in  an  action  for  money 
had  and  received. 

Action. — For  Money  Had  and  Beeeived. —  When  can  be  Maintained, — lAabiUtf 
of  Agent, — In  an  action  for  money  had  and  received  there  need  be  no 
privity  of  contract  proved  other  than  such  as  arises  out  of  the  fact 
that  the  defendant  has  received  the  plaintiff's  money  under  circum- 
stances which  make  it  against  conscience  that  he  should  retain  it.  In 
such  a  case  the  defendant  would  be  liable  though  he  had  acted  as  agent 
for  another  person,  and  had  paid  over  the  money  he  had  received  to  his 
principal.  , 

From  the  Orange  Circuit  Court. 

M.  F.  Dunn,  O.  O.  Dunn  and  W.  H.  Edwards^  for  appel- 
lants. 

G.  W.  Friedley,  J,  GHeSj  J.  A.  Zaring  and  M.  B.  HoUel, 
for  appellee. 

Mitchell,  C.  J. — This  was  a  suit  by  Ambrose  T.  Shields 
against  Milton  N.  and  William  T.  Moore,  to  recover  a  sum 
of  money  paid  to  the  defendants  by  the  plaintiff  for  a  town- 
ship warrant,  or  note,  alleged  to  have  been  issued  without 
any  consideration,  and  in  violation  of  his  official  duty,  by  a 
township  trustee,  in  Lawrence  county,  to  R.  B.  Pollard. 

The  first  paragraph  of  the  complaint  is  an  ordinary  com- 
mon count  for  money  had  and  received  by  the  defendants 
to  the  plaintiff's  use.  It  is  charged  in  the  second  paragraph 
that  the  warrant  had  been  issued  in  pursuance  of  a  con- 
spiracy into  which  the  defendants  had  entered  with  Pollard 
and  others,  the  purpose  of  which  was  to  procure  paper,  or 
warrants,  to  be  issued  by  township  trustees  without  any  con- 
sideration, after  which  they  were  to  be  negotiated  by  the  de- 
fendants, who  were  bankers,  for  the  common  benefit  of  the 
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oo  11  federates j  and  that  the  defendants  in  pursuance  of  the 
couspiracy  so  formed,  sold  a  warrant  so  obtained  to  the  plain- 
tifiP  and  obtained  from  him  a  large  sum  of  money. 

After  the  testimony  had  all  been  heard,  the  court  instructed 
the  jury  that  there  was  no  evidence  tending  to  prove  the  con- 
spiracy charged,  and  admonished  them  to  disregard  the  sec- 
ond paragraph  of  the  complaint.  Before  the  jury  had  been 
thus  instructed,  evidence  had  been  admitted  tending  to  prove 
certain  declarations,  made  in  the  absence  of  the  defendants, 
by  persons  with  whom  it  was  assumed  they  were  confeder- 
ates, which  tended  to  implicate  the  defendants  in  the  con- 
spiracy charged. 

It  is  said,  since  there  was  no  evidence  tending  to  establish 
the  conspiracy  charged,  it  was  manifestly  wrong  to  admit 
evidence  of  declarations  made  by  others,  in  the  absence  of 
the  defendants,  which  tended  to  implicate  them  in  a  con- 
spiracy which  did  not  exist,  or  which  had  not  been  satisfac- 
torily established. 

The  established  rule  is,  that  the  acts  and  declarations  of 
one  conspirator,  made  in  the  absence  of  the  others,  in  fur- 
thei'ance  of  the  common  design,  are  only  admissible  after  a 
prima  fade  case  of  conspiracy  has  been  made  by  competent 
evidence. 

After  the  fact  of  the  conspiracy  has  been  proved,  or  after 
evidence,  proper  to  be  considered  by  the  jury,  has  been  ad- 
mitted which  tends  to  establish  the  existence  and  nature  of 
the  conspiracy,  the  declarations  of  any  of  the  conspirators 
during  the  pendency  of  the  criminal  project  are  admissible 
against  all.  4  Am.  &  Eng.  Encyc.  of  Law,  631,  and  notes. 
Much  latitude  must,  however,  be  allowed  by  the  court  in 
marshalling  the  facts  and  circumstances  which  bear  upon  the 
issue,  and  it  must  be  left  very  largely  to  the  discretion  of 
the  court  trying  the  cause  to  determine  whether  or  not  there 
has  been  introduced  evidence  sufficient  to  establish  prima 
facie  the  existence  of  a  conspiracy  so  as  to  justify  the  ad- 
mission of  the   acts   and    declarations  of  one  confederate 
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against  another.  New  York,  etc..  Go.  v.  Gleason,  78  N.  Y. 
503;  State  v.  Winner,  17  Kan.  298;  Riehl  v.  EvaimiUe 
Foundry  Aaa'n,  104  Ind.  70.  Such  declarations  are  admis- 
sible after  the  confederacy  has  been  thus  established^  upon 
the  theory  that  the  conspirators  have,  by  the  act  of  conspir- 
ing together,  become  so  identified  with  each  other  in  a  com- 
mon design  as  to  assume  as  a  body  or  association  the  attri- 
butes of  individuality,  thus  rendering  whatever  is  done  or 
said  by  any  one  during  the  progress  of  the  joint  enterprise, 
in  furtherance  of  the  common  purpose,  admissible  as  the  act 
or  declaration  of  all.  McKee  v.  State,  111  Ind.  378;  Will- 
iams V.  State,  47  Ind.  568 ;  Walton  v.  State,  88  Ind.  9 ;  GoinB 
V.  State  (Ohio),  21  N.  E.  Rep.  476. 

The  principles  which  control  in  regard  to  the  competency 
of  acts  and  admissions  of  one  partner,  when  offered  in  evi- 
dence against  the  firm,  and  of  agents  against  their  principals, 
govern  in  respect  to  the  acts  and  declarations  of  one  con- 
spirator against  those  confederated  with  him.  Declarations 
or  admissions  made  by  one  partner  in  the  absence  of  the 
others,  are  not  competent  to  prove  the  existence  of  th^  part- 
nership so  as  to  bind  those  who  are  not  present,  nor  can  the 
fact  of  agency  be  established  as  against  the  principal  by 
mere  admissions  of  the  agent.  King  v.  Barbour,  70  Ind.  35 ; 
Boor  V.  Lotorey,  103  Ind.  468 ;  Pierce  v.  McConnell,  7  Blackf. 
170;  Graham  v.  Henderson,  35  Ind.  195.  So  the  existence 
or  nature  of  a  conspiracy  can  not  be  established  by  the  acts 
or  declarations  of  one  conspirator  in  the  absence  of  the  others, 
unless  the  acts  or  declarations  were  in  themselves  in  execu- 
tion, or  for  the  promotion  of  the  common  design.  Clawsmi 
V.  State,  14  Ohio  St.  234. 

The  declarations  which  are  admissible  are  those  which  are 
made  between  the  beginning  and  ending  of  the  conspiracy, 
for  the  promotion  of  the  common  criminal  or  evil  purpose, 
and  the  fact  that  a  conspiracy  existed,  and  was  in  progress  at 
the  time  the  admissions  were  made,  must  first  appear  in  some 
way  satisfactory  to  the  court.     People  v.  Parker^  67  Mich. 
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222.  If  the  conspiracy  has  not  yet  been  formed^  or  if  it  has 
ended  by  the  consummation  of  the  criminal  design,  mere  ad- 
missions or  narrations  of  what  has  taken  place^  which  had 
no  tendency  to  promote  the  common  design,  are  not  admis- 
sible against  those  who  were  not  present  when  the  admissions 
were  made.  Ford  v.  State,  112  Ind.  373,  and  cases  cited ; 
Heine  v.  Commonwealth,  91  Pa.  St.  145 ;  State  v.  Johriaon, 
40  Kan.  266 ;  Bates  v.  Sta/te,  23  Texas,  600 ;  Wilson  v. 
People,  94  111.  299. 

Within  the  rules  above  stated  most  of  the  evidence  relat- 
ing to  the  conspiracy  was  improperly  admitted,  because  it 
consisted  of  declarations  made  by  third  persons  in  the  absence 
of  the  defendants.  These  declarations  were  not  admissible 
until  there  was  some  competent  evidence  which  tended  to 
prove  to  the  satisfaction  of  the  c6urt  the  existence  and  nature 
of  the  conspiracy. 

The  court  having,  however,  explicitly  told  the  jury  that 
there  was  no  evidence  tending  to  prove  the  conspiracy 
charged,  and  that  they  should  therefore  give  the  second  par- 
agraph of  the  complaint  no  further  consideration,  any  error 
that  may  have  been  committed  in  the  respects  mentioned 
must  be  deemed  to  have  been  cured. 

It  is  quite  true  that  the  instruction,  so  far  as  the  evidence 
admitted  was  concerned,  was  not  as  direct  as  it  might  have 
been,  but  the  court  undertook  to  correct  the  error  by  an  in- 
struction ;  as  no  more  explicit  instruction  was  asked  on  the 
appellant's  behalf,  it  must  have  been  deemed  satisfactory  at 
the  time.  Having  neglected  to  ask  that  the  jury  be  more 
explicitly  instructed  then,  it  is  too  late  to  complain  now  for 
the  first  time.     Gebhart  v.  Burkett,  57  Ind.  378. 

An  examination  of  the  evidence  leads  tQ  the  conclusion 
that  the  verdict  and  judgment  were  justified  under  the  com- 
mon count. 

There  was  evidence  tending  to  prove  that  the  appellants 
were  paid  a  comparatively  large  sum  for  negotiating  the 
township  warrant  in  question,  which  was  absolutely  worth- 
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less.  They  urged  the  plaiDtiff  below  to  purchase,  and  recom- 
mended the  paper  as  good,  within  their  knowledge.  There 
was  evidence  tending  to  show  that  they  knew  the  paper  was 
irregularly  issued,  without  any  consideration  whatever.  In 
short,  that  it  was  fraudulently  issued.     Under  these  circom- 

'  stances  they  received  the  plaintiff's  money,  the  latter  paying 
it  over  to  them  in  reliance  upon  the  declaration  made  by 
them  that  they  had  purchased  a  number  of  similar  warrants 
as  an  investment,  and  that  they  regarded  them  as  good  as 
county  or  govei*nment  bonds.  It  is  said  that  the  appellants 
were  merely  agents,  or  brokers,  to  sell  the  note,  and  that 
they  are  hence  not  liable  after  having  paid  over  the  money 
to  their  principal.  The  conclusion  does  not  follow.  "  Even 
an  auctioneer  or  broker,  who  sells  property  for  one  who  has 
no  title,  and  pays  over  to  his  principal  the  proceeds,  with  no 
^knowledge  of  the  defect  of  title,  or  want  of  authority,  is  held 
liable  for  its  conversion  to  the  real  owner.''  Hilh  v.  Snelly 
104  Mass.  173 ;  Alexander  v.  Swackhamer,  105  Ind.  81  (86), 
and  cases  cited. 

Much  more  is  a  broker  liable  who  sells  and  obtains  money 
for  worthless  paper  which  he  knows  has  been  fraudulently 
issued  in  violation  of  law,  even  though  he  may  have  paid 

I  the  money  over  to  his  principal.  Where  one  person  receives 
the  money  of  another,  under  such  circumstances  that  in 
equity  and  good  conscience  he  ought  not  to  retain  it,  nor 
otherwise  dispose  of  it,  except  to  return  it  to  the  person  from 
whom  it  was  j'eceived,  an  action  for  money  had  and  received 
will  lie  to  recover  it  back.  MoFadden  v.  Wilson,  96  Ind. 
253. 

In  an  action  for  money  had  and  received  there  need  be  no 
privity  of  contract  proved,  other  than  such  as  arises  out  of 

^  the  fact  that  the  defendant  has  received  the  plaintiff's  money 
under  circumstances  which,  make  it  against  conscience  that 
he  should  retain  it.  Walker  v.  Conant,  65  Mich.^  194;  Peo- 
ple V.  Speir,  77  N.  Y.  144 ;  3  Am.  &  Eng.  Encyc.  of  law, 
860. 
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^'  If  one  man  has  obtained  money  from  another  through 
the  medium  of  oppression^  imposition^  extortion^  or  deceit, 
SQch  money  is,  in  contemplation  of  law,  money  received  for 
the  use  of  the  injured  party/'  McQueen  v.  StcUe  Bank,  2  Ind. 
413.  In  such  a  case  the  law  implies  a  ^omise  on  the  part 
of  him  who  is  in  the  wrong  to  return  the  money  to  the  lawful 
owner;  4  Wait's  Actions  and  Def.  469,  470,  471. 

The  application  of  the  principles  above  stated  justify  the 
judgment.     We  have  found  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  13, 1889. 


^ 


No.  13,960. 

Staib  v.  Bishop. 

JuBiSDicnoN. — JfuUee  of  the  Peaee. — Appeal. — Incretued  JudffmerU. — ^Where 
an  action  ie  commenced  before  a  justice  of  the  peace,  and  a  judgment 
rendered  in  fayor  of  the  plaintiff,  and  an  appeal  is  taken  to  the  cir- 
cuit court,  and  the  plaintiff  there  files  a  reply,  increasing  the  amount 
of  his  demand,  but  which  added  to  the  amount  originally  claimed  to 
be  due  does  not  exceed  the  sum  of  two  hundred  dollars,  the  action  was 
properly  instituted  before  a  justice  of  the  peace,  although  judgment  was 
rendered  on  appeal  for  more  than  two  hundred  dollars,  such  excess  be- 
ing for  interest  which  accrued  after  the  action  was  instituted,  or  for 
attorney's  fees  occasioned  by  the  appeal. 

From  the  Starke  Circuit  Court. 

/.  D.  MeTxiren  and  E.  C.  Martindale,  for  appellant. 
O.  W.  Holman,  A.  L  Gould  and  O.  A.  Murphy,  for  ap- 
pellee. 

Vol.  121.— 18 
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Elliott,  J. — This  action  was  commenced  before  a  justice 
of  the  peace  on  two  promissory  notes.  The  justice  gave  the 
appellee  judgment  for  $124.03,  and  the  appellant  appealed 
to  the  circuit  court.  An  answer  of  set-off  was  filed  before 
the  justice,  but  no  affirmative  reply  was  there  filed.  Afler 
the  case  got  into  the  circuit  court  the  appellee  filed  a  reply 
to  the  set-off  pleaded  by  his  adversary,  and  claimed  judg- 
ment for  $67  in  addition  to  the  amount  claimed  in  the  com- 
plaint. The  jury  returned  a  verdict  in  the  appellee's  favor 
for  $240,  of  this  he  remitted  $60,  and  took  judgment  for 
$180. 

We  do  not  think  the  question  on  the  motion  to  strike 
out  the  reply  is  properly  presented ;  at  all  events,  it  does 
not  appear  that  in  permitting  it  to  be  filed  there  was  such  an 
abuse  of  discretion  as  will  warrant  a  reversal. 

The  question  as  to  the  jurisdiction  is  not  free  from  diffi- 
culty. If  it  appeared  that  the  claim  of  the  plaintiff  ex- 
ceeded the  amount  of  the  justice'^  jurisdiction  at  the  time 
his  action  was  commenced,  then  there  would  be  much  more 
strength  in  the  appellant's  position,  but  this  does  not  appear, 
for  taking  the  amount  of  the  claim  set  forth  in  the  reply  and 
adding  it  to  that  evidenced  by  the  notes  filed  with  the  com- 
plaint it  does  not  appear  that  the  sum  would  have  been  in 
excess  of  $200.  As  the  entire  sum  claimed  would  not  have 
been  in  excess  of  $200  at  the  time  the  action  was  com- 
menced it  must  be  true  that  the  increased  amount  was  al- 
lowed for  interest  which  accrued  after  the  action  was  insti- 
tuted, or  for  attorney's  fees  occasioned  by  the  appeal.  If  a 
defendant,  who  is  sued  before  a  justice,  appeals  and  thus 
adds  to  the  fees  of  the  attorneys  in  a  case  where  he  under- 
takes to  pay  reasonable  attorney's  fees,  he  has  no  just  reason 
to  complain  if  he  is  compelled  to  pay  an  increased  fee. 

If  the  amount  finally  claimed  had  exceeded  $200  at  the 
time  the  action  was  commenced,  then  it  may  be  that  it 
should  be  held  that  jurisdiction  could  not  have  been  ac- 
quired by  the  justice,  and  that  a  remittitur  could  not  cure  the 
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error,  but  we  have  no  such  case  before  us.  Pritchard  v. 
Bartholomew,  45  Ind.  219. 

We  have  not  considered  the  phase  of  the  question  pre- 
sented by  the  fact  that  the  additional  amount  is  claimed  bj 
replication  to  a  plea  of  set-off,  and  we  are  not  prepared  to 
say  what  the  proper  rule  is  where  the  defendant  pleads  a  set- 
off and  the  plaintiff  by  new  matter  stated  in  his  reply  en- 
larges the  claim  made  in  his  complaint  beyond  the  jurisdic- 
tion of  the  justice  of  the  peace. 

We  have  examined  the  other  questions  discussed  but  find 
no  error  in  any  of  the  rulings. 

Judgment  affirmed. 

Filed  Dec.  17, 1889. 


No.  13,278. 

Jenne  t?.  Bubt. 

Plsabino. — OomplainL — Faredoture  of  Mortgage, — Tencmis  by  (he  EnHreUet,-^ 
Where  real  estate  owned  by  the  husband  and  wife,  as  tenants  by  the 
entireties,  was  mortgaged  by  them,  each  signing  the  mortgage  and  note, 
an  averment  in  a  complaint  to  foreclose  the  mortgage,  that  the  loan  was 
made  to  them  jointly,  raises  the  presumption  that  the  wife  was  a  prin- 
cipal and  not  the  surety  of  her  husband,  and  state  a  good  cause  of  ac- 
tion against  them  as  principals. 

Same. — Amendment  of. —  When  may  he  Made, — In  a  suit  to  foreclose  a  mort- 
gage the  court  permitted  the  plaintiff  toamend  his  complaint  after  the 
cause  had  been  submitted  to  it  for  its  decision,  by  adding  after  the 
word  "  dollars,"  in  the  original  complaint,  the  words  '^  for  their  joint  use 
and  benefit." 

Eddy  that  it  was  in  the  discretion  of  the  court  to  permit  such  amend- 
ment to  be  made. 


1991 


276  SUPREME  COURT  OF  INDIANA, 

Jenne  v.  Burt. 

Same. — Abuse  of  Discretion  by  (hurt, — It  is  not  error  to  allow  amendments 
to  conform  the  pleadings  to  the  evidence  after  the  cause  has  been  finally 
submitted  to  the  court  or  jury  trying  the  same,  where  the  amendment 
does  not  change  the  cause  of  action  or  defence,  unless  the  circumstances . 
are  such  as  to  show  an  abuse  of  discretion. 

From  the  Marion  Superior  Court. 

H.  X  Everett,  for  appellant. 

J.  8.  Duncan,  C  W,  Smith,  J.  R,  Wilson  and  /.  P.  Baker, 
for  appellee. 

Berkshire,  J. — This  action  was  brought  upon  a  promis- 
sory note  and  upon  a  mortgage  given  to  secure  its  payment. 
The  appellee  was  the  plaintiff  below,  and  the  appellant  and 
her  husband  the  defendants. 

At  special  term  the  appellee  recovered  a  judgment  upon 
the  note  and  a  decree  foreclosing  the  mortgage.  From  that 
judgment  and  decree  the  appellant  appealed  to  the  general 
term,  and  in  general  term  the  judgment  and  decree  at  special 
term  were  affirmed,  and  from  the  judgment  in  general  term 
the  appellant  prosecutes  this  appeal. 

The  questions  for  our  consideration  are  : 

1.  Did  the  complaint  as  originally  filed  state  a  good  cause 
of  action  ? 

2.  Did  the  court  err  in  allowing  the  amendment  to  the 
complaint  after  the  cause  had  been  submitted  to  it  for  its 
decision  ? 

3.  Did  the  court  err  in  overruling  the  demurrer  to  the 
second  paragraph  of  reply  to  the  second  paragraph  of  an- 
swer, and  to  the  second  paragraph  of  reply  to  the  fourth, 
fifth  and  sixth  paragraphs  of  answer,  and  to  the  third  para- 
graph of  reply  ? 

4.  Was  there  sufficient  evidence  to  sustain  the  finding  of 
the  court  ? 

All  of  these  questions  must  be  answered  adversely  to  the 
appellant. 

The  note  was  executed  by  the  appelhnt  jointly  with  her 
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husband^  aud  she  joined  him  in  the  execution  of  the  mort- 
gage. It  was  alleged  in  the  complaint  as  originally  filed  that 
the  consideration  for  the  note  was  $1,000  borrowed  by  the 
appellant  and  her  husband  of  the  appellee,  and  that  they 
executed  the  mortgage  to  secure  the  note,  and  that  the  ap- 
pellant and  her  husband  owned  the  real  estate  mortgaged  as 
tenants  by  the  entireties. 

Whether  the  allegations  in  the  complaint  would  carry  with 
them  the  presumption  that  the  appellant  was  a  joint  principal 
with  her  husband^  and  not  his  surety,  had  the  mortgaged  real 
estate  been  her  separate  property,  is  a  question  which  we  are 
not  called  upon  to  determine. 

The  mortgaged  property  being  the  joint  estate  of  both, 
and  it  being  averred  that  the  loan  was  made  to  them  jointly, 
the  presumption  must  be  that  she  was  a  principal,  and  not 
the  surety  of  her  husband,  hence  the  facts  stated  constitute  a 
good  cause  of  action  against  her.  Security  Co,,  etc.,  v.  Ar- 
buokle,  119  Ind.  69. 

After  the  caption  the  complaint,  as  originally  filed,  so  far 
as  we  need  copy  from  it,  reads  thus  :  "  Comes  now  Martha 
E.  Burt,  the  plaintiff  herein,  and  complains  of  Charles  H. 
Jenne,  Nellie  F.  Jenne,  and  The  Hercules  Powder  Company, 
and  says  that,  on  the  6th  day  of  February,  1883,  said  de- 
fendants, Charles  H.  Jenne  and  Nellie  F.  Jenne,  borrowed 
of  the  said  plaintiff  the  sum  of  one  thousand  dollars.^' 

The  amendment  that  was  made  followed  immediately  the 
word  "  dollars,^^  in  these  words  :  "  For  their  joint  use  and 
benefit." 

Amendments  to  pleadings  are  largely  in  the  discretion  of 
the  court. 

It  is  not  error  to  allow  amendments,  to  conform  the  plead- 
ings to  the  evidence  after  the  cause  has  been  finally  submitted 

« 

to  the  court  or  jury  trying  the  same,  where  the  amendment 
does  not  change  the  cause  of  action  or  defence,  unless  the 
circumstances  are  such  as  to  show  an  abuse  of  discretion. 
,Levy  V.  ChitietideUy  120  Ind.  37,  and  cases  cited. 
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The  amendment  made  by  the  appellee  did  not  change  her 
cause  of  action^  and  was  made  to  conform  the  said  pleading 
to  the  proof  as  she  claimed  it  to  be. 

The  amendment  was  altogether  proper,  but  had  it  been 
otherwise  there  was  no  available  error,  for  the  reason,  as  we 
have  held  above,  the  complaint  was  good  without  the  aid  of 
the  amendment.  All  that  we  have  said  with  reference  to  the 
complaint  is  applicable  to  the  replies,  and  we  do  not,  there- 
fore, feel  called  upon  to  refer  to  them  separately. 

The  evidence  is  sufficient  to  sustain  the  finding  of  the 
court.     We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  18;  1889 ;  petition  for  a  rehearing  overruled  Dec.  18, 1889. 


No.  14,015. 

Hannah  v.  Cakveb. 

Tenaittb  in  Ck)MMON. — Occupying  Claimant. — Bents  and  I^rfits, — Aeeount- 
ing, — Improvements  Made  under  Qaim  of  TUle. — The  owner  of  an  undi- 
vided interest  in  land  who  occupies  the  whole  estate  in  good  faith,  un- 
der claim  and  color  of  title  to  the  whole,  and  has  made  permanent  and 
valuable  improvements  under  the  mistaken  belief  that  he  is  the  owner 
of  the  whole  estate,  is  only  accountable,  unless  some  peculiar  circam- 
stances  are  shown,  for  the  fair  rental  value  of  the  property,  in  the  con- 
dition in  which  it  was  when  he  took  possession. 

From  the  Madison  Circuit  Court. 

M.  8.  Robinson  and  J".  TT.  Lovett,  for  appellant. 

Mitchell,  C.  J. — ^The  complaint  in  this  case  proceeds 
upon  the  theory  that  the  plaintiff  and  defendant  were  the 
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owners^  as  tenants  in  common,  of  a  certain  tract  of  land  in 
Madison  county^  upon  which  the  defendant  had  entered^  and 
the  possession,  use,  and  occupation  of  which  he  enjoyed  to 
the  entire  exclusion  of  the  plaintiff  below.  The  relief  sought 
was  an  accounting  for  the  rental  value  of  the  one-third  of 
the  land.  The  facts  are  in  no  material  respect  different  from 
those  set  forth  in  Carver  v.  Fennimore,  116  Ind.  236. 

The  court  found  the  facts^  which  are  to  the  effect  that  the 
defendant  took  possession  of  the  whole  tract,  under  claim 
and  color  of  title,  and  made  valuable  improvements,  in  good 
faith,  under  the  belief  that  he  owned  the  whole.  At  the 
time  the  defendant  took  possession  the  rental  value  of  the 
land  was  nothing,  but  on  account  of  the  improvements  made 
as  above,  the  rental  value  of  the  plaintiff's  one-third  was 
worth  $114.75  over  and  above  the  value  of  her  share  of  the 
improvements,  taxes,  etc.  As  a  conclusion  of  law,  the  court 
stated  that  the  plaintiff  was  entitled  to  recover  the  sum  above 
stated.  This  conclusion  is  in  conflict  with  the  judgment  in 
Oarver  v.  Fennimore,  supra.  In  that  case  the  conclusion 
reached  was  that  unless  some  peculiar  circumstances  were 
shown  the  owner  of  an  undivided  interest  in  land  who  occu- 
pies the  whole  estate  in  good  faith,  under  claim  and  color 
of  title  to  the  whole,  and  has  made  permanent  and  valuable 
improvements  under  the  mistaken  belief  that  he  is  the  owner 
of  the  whole  estate,  is  accountable  only  for  the  fair  rental 
value  of  the  property  in  the  condition  in  which  it  was  when 
he  took  possession.  Early  v.  Friend,  16  Gratt.  21  (78  Am. 
Dec.  649) ;  White  v.  Stuart,  76  Va.  546  ;  Pickering  v.  Pick- 
ering, 63  N.  H.  468 ;  Morrison  v.  Robinson,  31  Pa.  St.  456. 

Adhering  to  the  conclusion  above  stated,  it  follows  that 
the  judgment  must  be  reversed,  with  costs. 

FUed  Dec.  17, 1889. 
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191   880 

tti  Sol  No.  13,944. 

191   980 

IS  ^  KiRKPATKICK  V.  BeEVES   ET  AL. 

197   980 

}9l  ^  YNBtDiar.— Answers  to  Interrogatories. —  When  Qeneral  Verdict  wiU  Stand.— 
'121  '2S0  ^^  intendments  can  be  made  in  aid  of  the  answers  to  interrogatories, 

!188  288  nor  will  they  defeat  the  general  verdict  if  they  are  contradictory  in 

}jj   JJJ  themselves.    The  general  verdict  must  stand,  unless  the  facts  found  in 

186     78  answer  to  interrogatories  are  utterly  destructive  of  it.    The  facts  stated 

\\vr  M^  ^^  ^^^^  ^^  ^  considered,  and  no  attention  is  to  be  paid  to  items  of  evi- 
|i38    61  dence  improperly  thrust  into  the  answers  to  interrogatories. 

121  280  Fbatoulbnt  Bepbbbsntations. — Fraudulent  Purpose. —  When  wiU  he  In- 
i-^^M  puted. — An  unqualified  statement  that  a  fact  exists,  made  for  the  pni^ 
1 153  6^7  pose  of  inducing  another  to  act  upon  it  implies  that  the  person  who  makes 

it  knows  it  to  exist,  and  speaks  from  his  own  knowledge.  He  can  not 
escape  liability  upon  the  ground  that  he  acted  upon  trustworthy  infor- 
mation. If  the  fact  does  not  exist,  and  he  states  of  his  own  knowledge 
that  it  does,  and  induces  another  to  act  upon  his  statement,  the  law  will 
impute  to  him  a  fraudulent  purpose.  The  mere  fact,  however,  that  a 
statement  is  untrue  will  not  warrant  the  conclusion  that  there  was 
fraud. 

From  the  Montgomery  Circuit  Court. 

C  Johnston,  W.  H.  Johnston,  P.  8.  Kennedy  and  8,  C. 
Kennedy,  for  appellant. 

(t.  W,  Paul,  M.  D.  White,  J,  E.  Humphries,  W.  M.  Reeves, 

W,  E.  Humphrey  and  E.  Harris,  for  appellees. 

Elliott,  C.  J. — The  appellee's  complaint  charges  that  the 
appellant  induced  him  to  buy  a  jackass  by  false  and  fraudu- 
lent representations,  and  on  the  issue  joined  the  jury  returned 
a  general  verdict  in  favor  of  the  appellee.  This  verdict  must 
control,  unless  the  facts  found  in  answer  to  interrogatories 
are  utterly  destructive  of  it.  Grand  Rapids,  etc.,  R.  R.  Go. 
V.  Ellison,  117  Ind.  234;  Cincinnati,  etc.,  R.  R.  Go.  v.  Glif" 
ford,  113  Ind.  460,  and  cases  cited.  No  intendments  can 
be  made  in  aid  of  the  answers  to  interrogatories,  nor  will 
they  defeat  the  general  verdict  if  they  are  contradictory  in 
themselves.     Redelsheimer  v.  Miller,  107  Ind.  485 ;  Rice  v. 
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Manford,  110  Ind.  596 ;  ChicagOy  etc.,  R.  R,  Co.  v.  Ostrander, 
116  Ind.  259. 

As  the  general  verdict  finds  that  false  and  fraudulent  rep- 
resentations were  made  by  the  defendant^  and  acted  upon  by 
the  plaintiff,  the  judgment  must  stand,  unless  it  can  be  ad- 
judged that  the  answers  to  the  interrogatories,  taken  as  an 
entirety,  show  that  there  was  no  fraud.  Fort  Wayne,  etc.,  R. 
W.  Co.  V.  Beyerle,  110  Ind.  100;  Wabash,  etc.,  R.  W.  Co.  v. 
Satfage,  110  Ind.  156;  Smith  v.  Heller,  119  Ind.  212.  We 
can  not,  as  a  matter  of  inference,  conclude  from  mere  evi- 
dentiary matters  that  there  were  no  fraudulent  representa- 
tions ;  for  we  can  not  act  upon  mere  statements  of  evidence, 
as  such  statements  are  out  of  place  in  answers  to  interroga- 
tories as  well  as  in  a  special  verdict.  We  can  only  consider 
the  facts,  and  facts  are  more  than  the  evidence,  for  they  are 
the  ultimate  conclusions  established  by  the  evidence.  Phelps 
V.  Smith,  116  Ind.  387;  Bartholomew  v.  Pierson,  112  Ind. 
430;  Stix  v.  Sadler,  109  Ind.  254;  Pittsburgh,  etc.,  R.  R. 
Co.  V.  Spencer,  98  Ind.  186 ;  Indianapolis,  etc,  R.  W.  Co.  v. 
Bush,  101  Ind.  582 ;  Dixon  v.  Duke,  85  Ind.  434.  Courts 
must  act  upon  the  facts  stated,  and  not  upon  items  of  evi- 
dence improperly  thrust  into  a  special  verdict  or  answers  to 
special  interrogatories.  Louisville,  etc.,  R.  W.  Co.  v.  Cauley, 
119  Ind.  142. 

The  facts  found  by  the  jury  do  not  warrant  the  conclusion, 
as  against  the  general  verdict,  that  no  false  and  fraudulent 
representations  were  made  by  the  appellant.  It  clearly  ap- 
pears that  his  statements  were  untrue,  and,  therefore,  the 
only  question  is,  were  they  fraudulent  ?  and  unless  the  facts 
found  effectually  and  irreconcilably  antagonize  the  general 
verdict,  we  must  hold  that  the  statements  were  fraudulently 
made.  They  were  made  to  induce  the  plaintiff  to  buy  the 
animal ;  they  were  relied  upon,  and  the  defendant  professed  to 
possess  knowledge  of  their  truth.  Under  these  circumstances 
it  can  not  be  asserted,  in  view  of  the  conclusion  embodied  in  the 
general  verdict,  that  the  representations  were  not  fraudulent 
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although  the  defendant  believed  them  to  be  true.  A  belief 
in  the  truth  of  a  statement  does  not  always  clear  the  person 
who  makes  it  of  a  fraudulent  purpose  or  relieve  him  from 
liability.  The  law  upon  this  subject  was  thus  stated  in  iiM- 
fidd  V.  Hutchinson,  117  Mass.  197  :  "  But  it  is  not  always 
necessary  to  prove  that  the  defendant  knew  that  the  facts 
stated  by  him  were  false.  If  he  states,  as  of  his  own  knowl- 
edge, material  facts  susceptible  of  knowledge,  which  are  false, 
it  is  a  fraud  which  renders  him  liable  to  the  party  who  relies 
upon  the  statement  as  true,  and  it  is  no  defence  that  he  be- 
lieved the  facts  to  be  true."  This  is  the  rule  declared  by 
our  own  cases.  Slauter  v.  Favorite,  107  Ind.  291  (299) ; 
Furnas  v.  Friday,  102  Ind.  129  ;  West  v.  Wright,  98  Ind. 
335 ;  Roller  v.  Blair,  96  Ind.  203 ;  Bethell  v.  Bethell,  92  Ind. 
318;  Brooks  Y.  Riding,  46  Ind.  15;  Krewson  v.  Cloud,  A^ 
Ind.  273 ;  Booher  v.  Ooldsborough,  44  Ind.  490 ;  Frenzd  v. 
Miller,  37  Ind.  1.  This  doctrine  is  held  by  many  other 
courts.     8  Am.  and  Eng.  Encyc.  Law,  642. 

A  defendant  who  makes  a  statement  of  his  own  knowledge 
can  not  escape  liability  upon  the  ground  that  he  acted  upon 
trustworthy  information.  An  unqualified  statement  that  a 
fact  exists,  made  for  the  purpose  of  inducing  another  to  act 
upon  it,  implies  that  the  person  who  makes  it  knows  it  to 
exist,  and  speaks  from  his  own  knowledge.  If  the  fact  does 
not  exist,  and  the  defendant  states  of  his  own  knowledge  that 
it  does,  and  induces  another  to  act  upon  his  statement,  the 
law  will  impute  to  him  a  fraudulent  purpose.  Fisher  v.  Jfrf- 
len,  103  Mass.  503 ;  Brownlie  v.  Campbell,  5  App.  Cases,  925 ; 
Slim  V.  Croucher,  1  De  G.  F.  &  J.  518  ;  Bullis  v.  Noble,  36 
Iowa,  618 ;  Raley  v.  Williams,  73  Mo.  310  ;  Oregonian  iJ. 
W.  Co.  v.  Oregon,  etc.,  10  Sawyer,  464 ;  Cragie  v.  White,  99 
N.  Y.  131.  On  the  facts  found  we  must  hold  that  there  was 
a  fraudulent  purpose,  for  we  can  not  make  any  inferences  or 
intendments  for  the  purpose  of  overthrowing  the  general 
verdict. 

The  mere  fact  that  a  statement  is  untrue  will  not  warrant 
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the  conclusion  that  there  was  fraud.  Fumds  v.  Friday,  su- 
pra. But  in  this  instance,  taking  all  of  the  answers  of  the 
jury  into  consideration,  and  giving  due  weight  to  the  gen- 
eral verdict,  we  must  hold  that  there  was  much  more  than 
an  untruthful  representation. 

The  verdict  can  not  be  disturbed  upon  the  evidence. 

Judgment  affirmed. 

Filed  Oct.  10, 1889 ;  petition  for  a  rehearing  overmlad  JDec.  18, 1889. 
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CoNTBACr. — Brweh  cf, — Sale  of  MereharUable  ArHde, — Becovery  of  Drospeetive 
IVofiU. — Cbunter-dotm. — In  a  suit  to  recover  upon  a  written  contract  for 
the  sale  and  delivery  of  a  merchantable  article^  alleging  a  compliance 
with  the  terms  of  the  contract  on  plaintiff's  part,  and  the  failure  and 
refusal  of  the  defendant  to  accept  and  receive  the  article,  the  latter  can 
not,  by  an  answer  by  way  of  counter-claim,  in  which  he  alleges  willing- 
ness and  readiness  on  his  part  to  receive  the  article  as  stipulated,  and 
the  failure  of  the  plaintiff  to  deliver  it  in  accordance  with  the  contract, 
recover  profits  which  he  alleges  he  would  have  realized  by  a  resale  of 
the  article  long  after  the  purchase  from  the  plaintiff,  and  which  could 
not  have  been  known  to  the  parties  at  the  time  of  the  making  of  the 
contract. 

Same. — Measure  qf  Damages. — Where  a  person  sells  a  merchantable  article 
to  another,  who  is  engaged  in  trade,  and  shipping  and  selling  such  ar- 
ticles in  another  market,  and  a  sale  is  made  without  reference  to  the  ful- 
filment of  any  particular  contract  of  resale  by  the  purchaser,  but  with 
the  general  knowledge  that  the  purchaser  is  purchasing  with  a  view  of 
reselling  in  the  future  in  the  course  of  trade,  the  measure  of  damages 
in  case  of  a  failure  to  deliver  is  the  difference  between  the  contract 
price  to  be  paid  and  the  value  in  the  market  at  the  time  and  place  of 
delivery,  unless  it  appears  that  such  article  or  articles  can  not  be  had  in 
such  market. 
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Same. — Evidence. — Conversation  with  Agent. — Admiasihility  of, — Ib  a  suit  for 
breach  of  contract,  based  upon  the  alleged  refusal  of  the  defendant  to 
accept  and  receive  the  article  purchased  bj  him  of  the  plaintiff,  con- 
versations between  the  plaintiff  and  an  agent  of  the  defendant  while  the 
article — in  this  instance  corn— was  being  weighed  before  delivery,  in 
which  the  quality  of  the  corn  was  spoken  of,  and  the  question  of  its  ac- 
ceptance by  the  defendant  discussed,  are  competent  in  evidence. 

Pleadinq. — Must  Proceed  on  Definite  Theory, — If  a  pleading  is  not  good  on 
the  theory  on  which  it  is  pleaded,  it  is  not  error  to  sustain  a  demurrer 
to  it. 

PRAcnoE. — Open  and  Close  of  Argument, — Where  an  answer  does  not  make 
such  an  admission  of  the  facts  alleged  in  the  complaint  as  that  the 
plaintiff  would  not  be  required  to  introduce  any  evidence  in  the  first 
instance  to  entitle  him  to  judgment,  it  is  not  error  for  the  court  to  re- 
fuse to  permit  the  defendant  to  open  and  close  the  argument 

From  the  Vanderburgh  Ciruit  Court. 

D.  B,  Kumler  and  G.  t\  Denby,  for  appellant. 
A.  P.  Hovey  and  (?.  F.  Menziea,  for  appellee. 

Olds,  J. — This  is  an  action  by  the  appellee  against  the 
appellant  on  a  written  contract^  which  is  as  follows  : 

"  EvANSViLLE,  Ind.,  August  25th,  1886. 

"  I  have  this  day  sold  William  Rahm,  Jr.,  my  crop  of 
corn,  estimated  at  •thirty-eight  hundred  and  fifty  (3,850) 
bushels  (or  1,500  sacks),  which  I  am  to  shell,  fan,  sack,  and 
deliver  on  the  Mount  Vernon  wharf-boat  free  of  storage  and 
charges  to  steamboats,  on  or  before  the  fourth  day  of  Sep- 
tember next ;  all  to  be  good,  sound,  merchantable  white 
corn,  and  put  up  and  delivered,  as  stated  above,  in  good 
order  and  condition.  And  I  further  agree  to  properly  dun- 
nage the  corn,  and  protect  the  same  from  exposure  to  stock. 
Said  William  Rahm,  Jr.,  to  furnish  bags  and  twine  to  hold 
said  corn.  Said  William  Rahm,  Jr.,  is  to  pay  me  forty  (40) 
cents  per  bMshel  for  said  corn  as  soon  as  delivered  in  accord- 
ance with  this  contract ;  this  price  to  include  all  commis- 
sions, etc.     Received  on  the  above  contract dollar. 

"(Signed).  John  B.  Deig." 

The  complaint  declares  upon  the  contract,  and  alleges  a 
failure  and  refusal  of  the  defendant  to  accept  and  receive  the 
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corn.  The  defendaut  answered,  admitting  the  purchase  of 
the  corn,  but  avers  a  compliance  on  the  part  of  the  defend- 
ant, and  a  willingness  to  accept  the  corn,  and  a  failure  of  the 
plaintiff  to  deliver  good,  sound,  merchantable  white  corn, 
•and  that  plaintiff  undertook  to  deliver  to  defendant  corn,  a 
large  portion  of  which  was  unsound,  and  differing  from  that 
called  for  by  the  contract.  This  paragraph  argumentatively 
denies  the  averments  of  the  complaint  as  to  a  compliance 
with  the  contract  on  the  part  of  the  plaintiff. 

The  defendant  also  filed  a  paragraph  of  counter-claim, 
based  upon  the  contract,  and  setting  out  a  copy  of  it,  and  aver- 
ring a  compliance  with  it  on  his  part ;  alleging,  further,  that 
he  purchased  the  corn  for  resale,  which  plaintiff  well  knew; 
that  after  the  execution  of  the  contract  the  defendant  resold 
the  corn  to  persons  in  Nashville,  Tenn.,  which  plaintiff  well 
knew,  at  forty -one  cents  per  bushel ;  that  plaintiff  failed  to 
deliver  the  corn,  whereby  defendant  was  unable  to  comply 
with  his  contract  with  the  persons  to  whom  he  had  resold  it, 
and  that  by  reason  of  such  failure  on  the  part  of  the  plaintiff 
he  had  suffered  damage  to  the  extent  of  the  profit  he  would 
have  realized  by  the  resale  of  the  corn  had  it  been  delivered 
as  per  contract. 

A  demurrer  was  filed  to  this  paragraph  of  counter-claim, 
and  sustained,  and  the  ruling  is  assigned  as  error.  It  is  con- 
tended that  the  paragraph  is  good,  on  the  theory  that  it  al- 
leges a  breach  of  the  contract,  and  the  defendant  is  entitled 
to  damages  in  the  amount  of  the  profit  he  would  have  made 
by  his  contract  of  resale,  and  if  it  is  not  good  upon  that 
theory  that  in  any  event  it  states  facts  sufficient  to  entitle 
him  to  general  damages. 

By  this  paragraph  it  is  clear  that  the  defendant  sought  to 
plead  and  recover  the  profit  which  he  would  have  realized 
by  the  resale  of  the  corn  under  the  contract  which  he  had 
made  for  the  resale  of  the  same. 

It  is  well  settled  by  the  decisions  of  this  court  that  if  a 
pleading  is  not  good  on  the  theory  on  which  it  is  pleaded 
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it  is  not  error  to  sustain  a  demurrer  to  it.  LouisvUle^ 
etc.,  JB.  W.  Co.  V.  Thompson^  107  lad.  442 ;  Henry  v.  Stevtm, 
108  Ind.  281 ;  First  NaVl  Bank,  etc.,  v.  Boot,  107  Ind.  224; 
Western,  etc.,  Oo.  v-  Young,  93  Ind.  118;  MesoaU  v.  Tully, 
91  Ind.  96. 

The  general  rule  is,  that  a  party  who  fails  to  deliver  goods 
according  to  the  terms  of  his  contract,  is  liable  for  the  value 
of  the  goods  so  to  be  delivered  in  the  open  market  at  the 
time  of  the  failure,  and  the  measure  of  damages  for  the 
breach  of  a  contract  to  sell  and  deliver  goods  is  the  differ- 
ence between  the  contract  price  and  the  market  value  of  the 
goods  at  the  time  and  place  fixed  by  the  contract  for  the  de- 
livery. Vickery  v.  3IoGormick,  117  Ind.  594;  City  of  Torre 
HavJte  V.  Hudnut,  112  Ind.  542. 

In  1  Sutherland  Damages,  p.  160,  speaking  of  the  meas- 
ure of  damages,  it  is  said :  "  For  breach  of  other  con- 
tracts, than  to  pay  money,  the  injured  party  is  entitled 
to  compensation  for  gains  prevented  and  losses  sustained. 
The  gains  prevented  are  those  which  would  accrue  to  the 
contracting  parties  from  the  mutual  performance  of  the  con- 
tract ; "  and  further  it  is  said :  "  By  this  general  rule,  the  party 
thus  injured  by  a  total  breach,  is  entitled  to  recover  the 
profits  of  the  particular  contract,  which  he  shows,  with  suffi- 
cient certainty,  would  have  accrued,  if  the  other  party  had 
performed.  He  is  entitled  to  recover  proportionately  for  a 
partial  breach.  And  to  ascertain  these  profits,  the  nature  and 
the  special  purpose  of  the  contract,  a  sub-contract,  or  other 
subsidiary  and  dependent  arrangement,  within  the  contempla- 
tion of  the  parties  at  the  time  of  contracting,  may  be  taken 
into  consideration." 

The  case  of  Wetmore  v.  Pattison,  45  Mich.  439,  was  a  suit 
upon  a  contract  by  which  Pattison  had  contracted  to  de- 
liver certain  saw-logs  to  Wetmore  and  others,  the  plaintiffs. 
After  the  making  of  the  contract  the  plaintiffs  entered  into 
a  contract  with  a  car  company  to  furnish  the  company  the 
lumber  to  be  cut  out  of  the  logs.     Pattison  failed  to  de- 
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liver  the  logs^  and  as  a  consequence  the  plaintiffs  failed  in  their 
contract  to  deliver  the  lumber^  and  it  was  insisted  that  the 
plaintiffs  were  entitled  to  recover  for  the  loss  sustained  by  rea- 
son of  their  failure  to  deliver  the  lumber,  and  the  court  says : 
'•  This  is  not  a  correct  view.  The  logs  were  not  contracted 
for  on  the  strength  of  the  lumber  agreement.  The  latter 
had  no  existence  when  the  former  was  entered  into.  The 
plaintiffs  afler  having  made  their  contract  with  the  defendant 
were  at  liberty,  no  doubt,  to  embark  in  such  enterprise  as 
they  thought  proper  on  the  strength  of  it.  It  was  a  ques- 
tion of  business  prudence  how  far  it  would  be  wise  or  safe 
to  rely  on  the  agreement  with  defendant.  But  they  were 
not  empowered  to  enter  into  such  scheme  or  arrangement  as 
they  might  choose,  in  reliance  on  his  contract,  and  make 
him  responsible  in  the  event  of  his  failure  for  whatever 
losses  might  happen  through  such  secondary  operations.  To 
hold  otherwise  would  be  to  visit  the  failure  of  performance 
with  an  amount  of  liability  not  dependent  on  the  contract, 
bat  on  the  conjectural  possibilities  of  any  scheme  built  upon 
the  contract  by  the  party  to  whom  performance  is  due.  The 
damages  for  which  one  may  be  held  liable  in  a  contract  of 
this  nature,  are  such  as  flow  directly  from  his  own  default, 
and  which  it  is  reasonable  to  suppose  were  within  the  con- 
templation of  the  parties  on  their  entering  into  the  contract.^' 
In  the  case  of  Carpenter  v.  First  NaVl  Bank,  etc.,  119  111. 
352,  the  question  involved  was  as  to  the  measure  of  damage 
to  be  recovered  for  the  failure  to  fulfil  a  contract  for  the  sale 
and  delivery  of  grain,  and  on  the  question  of  the  measure  of 
damages  the  court  says :  *'  The  general  rule  is,  that  the  pur- 
chaser is  entitled  to  recover  the  difference  between  the  con- 
tract price  and  the  value  of  the  article  in  the  market  at  the 
time  and  place  of  delivery.  (Messmore  v.  Lead  Co»,  40  N.  Y. 
427.)  '  This  rule,  however,  is  changed,  where  the  vendor 
knows,  that  the  purchaser  has  an  existing  contract  for  a  re- 
sale at  an  advanced  price,  and  that  the  purchase  is  made  to 
fulfil  such  contract,  and  the  vendor  agrees  to  supply  the  ar- 
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tide  to  enable  him  to  fulfil  the  same^  because  those  profits, 
which  would  accrue  to  the  purchaser  upon  fulfilling  the  con- 
tract of  resale,  may  justly  be  said  to  have  entered  into  the 
contemplation  of  the  parties  in  making  the  contract/"  See, 
also,  Cockbum  v.  Ashland  Lumber  Co.,  54  Wis.  619. 

The  rule  is  that  the  defaulting  party  is  liable  for  such  dam- 
ages as  it  is  reasonable  to  suppose  were  within  the  contem- 
plation of  the  parties  at  the  time  of  entering  into  the  con- 
tract; and  when  the  sale  is  of  a  merchantable  commodity, 
in  the  absence  of  any  facts  or  circumstances  to  change  the 
rule  the  measure  of  the  damages  for  a  failure  to  deliver  is 
the  difierence  between  the  contract  price  to  be  paid  and  the 
value  of  the  article  in  the  market  at  the  time  and  place  of 
delivery.  This  rule  is  subject  to  exceptions.  If  at  the  time 
of  entering  into  the  contract  the  purchaser  has  a  contract 
with  another  person  for  the  sale  and  delivery  of  such  com- 
modity or  thing  purchased,  and  the  purchase  is  made  to  fulfil 
such  contract,  and  the  vendor  agrees  to  supply  such  article 
to  enable  the  purchaser  to  fulfil  his  contract,  and  the  vendor 
fails  to  deliver  in  accordance  with  the  contract,  in  such  case, 
the  measure  of  damages  is  the  profits  which  would  have 
accrued  to  the  purchaser  if  the  vendor  had  performed  his 
contract.  And  in  case  the  article  purchased  is  not  to  be  had 
in  the  market  at  the  time  and  place  of  delivery,  by  reason 
of  which  the  purchaser  is  unable  to  obtain  the  article  con- 
tracted for  in  the  market  at  the  time  and  place  of  delivery, 
a  different  rule  applies.  But  when  a  person  sells  a  merchant- 
able article  to  another,  who  is  engaged  in  trade  and  shipping 
and  selling  such  articles  in  another  market,  and  a  sale  is 
made  without  reference  to  the  fulfilment  of  any  particular 
contract  of-  tesale  by  the  purchaser,  but  with  the  general 
knowledge  that  the  purchaser  is  purchasing  with  a  view  of 
reselling  in  the  future  in  the  course  of  trade,  the  measure 
of  damages  in  case  of  a  failure  to  deliver  is  the  difierence 
between  the  contract  price  to  be  paid  and  the  value  in  the 
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market  at  the  time  and  place  of  delivery^  unless  it  appears 
that  saoh  article  or  articles  can  not  be  had  in  such  market. 

By  the  counter-claim  in  this  case  profits  are  sought  to  be 
recovered  which  the  purchaser  would  have  realized  by  reason 
of  a  resale  of  the  corn  long  after  the  purchase  of  the  plain- 
tiff^ and  which  could  not  have  been  known  to  the  parties  at 
the  time  of  the  making  of  the  contract.  It  is  alleged  that  the 
purchase  was  made  with  a  view  of  reselling,  which  the  seller 
well  knew,  but  this  is  not  sufficient  to  change  the  rule  as  to 
the  measure  of  damages.  It  does  not  allege  to  whom  he 
intended  to  resell,  or  in  what  market,  or  for  what  price.  If 
in  the  market  where  the  corn  was  to  be  delivered,  and  it  does 
not  appear  that  the  seller  had  any  knowledge  of  another, 
then  the  parties  must  have  contemplated  a  resale  at  the 
market  price,  and  the  measure  of  damages  in  that  event 
would  be  the  same.  Nor  does  it  appear  by  the  counter-claim 
that  the  purchaser  might  not  have  purchased  in  the  market 
where  the  corn  was  to  be  delivered  at  the  time  of  the  failure  to 
deliver,  other  corn  to  have  fulfilled  his  contract  with  the  per- 
son to  whom  he  had  made  the  resale.  There  is  nothing  pe- 
culiar about  the  article  contracted  for ;  the  contract  provided 
that  it  should  all  be  good,  sound  merchantable  white  corn. 

The  paragraph  of  counter  claim  was  insufficient,  on  the 
theory  on  which  it  was  pleaded,  and  there  was  no  errror  in 
sustaining  a  demurrer  to  the  same. 

It  is  also  contended  that  the  court  erred  in  refusing  to  al- 
low the  appellant  to  open  and  close  the  case.  There  was  no 
error  in  this  ruling  of  the  court.  The  answer  does  not  make 
such  an  admission  of  the  facts  alleged  in  the  complaint  as 
that  the  plaintiff  would  not  be  required  to  introduce  any  ev- 
idence, in  the  first  instance,  to  entitle  him  to  judgment; 
but,  on  the  contrary,  the  pleading  is  in  the  nature  of  an  ar- 
gumentative denial  of  the  facts  alleged  in  the  complaint,  con- 
stituting the  breach  of  the  contract. 

The  third  and  fourth  reasons  for  a  new  trial  are  on  the 
Vol.  121.— 19 
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grounds  that  the  court  erred  in  the  admission  of  certain  tes- 
timony. While  the  plaintiff^  ^^^Sf  ^^^  testifying  as  a  wit- 
ness^ he  was  asked  the  following  questions  : 

"  What  did  you  say  to  David  while  he  was  weighing  the 
corn,  and  what  did  he  say  to  you  ?  "  To  which  question  tlie 
defendant  objected,  for  the  reason  "  that  the  statements  of 
David  were  immaterial  and  irrelevant ;  that  he  had  no  right 
to  vary  the  terms  of  the  written  contract,  and  that  no  waiver 
was  pleaded  by  the  plaintiflT." 

The  court  overruled  the  objection,  and  the  witness  an- 
swered as  follows :  "  I  said  to  David  and  he  said  to  me,  there 
has  been  a  good  deal  of  trouble  over  corn  sold  to  Rahm  in 
Posey  county ;  that  several  lotfi  have  been  rejected,  and  I 
said  I  do  not  want  any  trouble.  I  want  it  settled  now 
whether  this  corn  I  have  sold  is  good  corn,  and  will  be  ac- 
cepted, and  David  said  the  corn  was  all  right,  and  told  me 
to  haul  it  to  the  wharf-boat  at  Mt.  Vernon." 

The  witness  was  then  asked  the  further  question  :  "  What 
did  David  say  while  he  was  weighing  the  corn  about  its 
quality,  and  whether  or  not  it  would  be  accepted?"  To 
which  question  the  defendant  addressed  the  same  objection 
as  to  the  former  one,  which  was  overruled,  and  the  witness 
answered  as  follows : 

"  I  told  David  while  he  was  weighing  the  corn  that  my 
corn  was  worth  more  to  me  on  the  farm  than  it  would  be  worth 
on  the  wharf-boat  at  Mt.  Vernon  if  Mr.  Bahm  would  not 
accept  it ;  that  I  did  not  want  to  pay  wharfage  and  expense 
of  hauling,  and  if  the  corn  would  not  be  accepted  I  wanted 
to  know  it  now,  and  David  said,  'You  go  ahead,  and  haul 
the  corn  to  Mt.  Vernon ;  it  will  be  all  right,  and  will  be  ac- 
cepted ; '  on  the  strength  of  this  statement  I  hauled  the  corn 
to  Mt.  Vernon  ;  David  accepted  it." 

There  was  evidence  tending  to  prove  that  Thomas  David, 
the  person  mentioned  by  the  appellee  in  his  testimony,  and 
to  whom  the  question  related,  was  the  agent  of  the  appellant 
in  weighing  and  receiving  the  corn  for  him,  and  that  when 


NOVEMBER  TERM,  1889.  291 

Bahm  v,  Deig. 

the  appellee  had  the  corn  ready  for  delivery,  David,  act- 
ing for  appellant,  weighed  it,  and  after  the  corn  was  weighed 
the  appellee  delivered  it  on  board  a  boat,  and  then  the  ap- 
pellant, the  defendant  in  person,  refused  to  accept  and  pay 
for  the  corn.  f 

Id  view  of  this  state  of  facts  the  conversation  between 
David,  the  agent  of  the  defendant,  and  the  plaintiff  while 
weighing  the  corn  before  delivery  was  proper,  as  showing  the 
relation  of  the  parties,  and  under  what  circumstances  the 
corn  was  delivered,  and  if  the  agent  had  authority  to  pass 
upon  the  quality  of  the  corn  and  accept  it,  and  he  did  so,  it 
would  bind  the  defendant ;  but  if  afterwards  the  defendant, 
in  person,  refused  to  accept  and  pay  for  the  corn,  and  the 
plaintiff  retained  the  corn  and  sued  for  the  damage  sustained, 
it  would  not  only  be  proper  to  prove  that  the  corn  was  in 
fact  good  merchantable  corn,  such  as  called  for  by  the  con- 
tract, but  to  show  that  the  plaintiff,  acting  in  good  faith,  ex- 
hibited it  to  the  authorized  agent  of  the  defendant,  and  to 
prove  what  was  said  at  the  time  between  him  and  the  agent 
of  the  defendant  in  regard  to  the  quality  of  the  corn  and  the 
delivery  of  it.  There  was  no  error  in  the  admission  of  the 
testimony. 

Some  objections  are  urged  to  the  instructions  given  by 
the  court.  We  have  examined  the  instructions  and  do  not 
deem  it  necessary  to  set  them  out  in  the  opinion.  The  one 
specifically  pointed  Out  as  objectionable,  relating  to  inspec- 
tion of  the  corn  by  the  agent  David,  is  in  harmony  with  our 
views  stated  in  passing  upon  the  admissibility  of  the  testi- 
mony objected  to,  and  we  think  there  is  no  error  in  the  in- 
structions given. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Dec.  14, 1889.^ 
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SsDUOTiON.— Jl/ean«  Employed. — Gomplaint. —  WluU  musi  be  Averred,— In  an 
action  for  seduction  it  is  unnecessary  to  aver  in  direct  terms  that  the 
promises  of  the  seducer  were  relied  on.  A  general  statement  of  the 
means  resorted  to  for  the  purpose  of  seducing  an  unmarried  woman  will 
make  the  complaint  good  as  against  a  demurrer,  and  the  remedy  of 
the  defendant,  if  he  deems  the  complaint  vague  and  indefinite,  is  by  a 
motion  to  make  it  more  specific. 

Same. — AcUon  for. —  Woman  of  Nonauge  may  MairUain^—X  woman  of  non- 
age may  maintain  an  action  under  our  statute  for  her  own  seduction. 

Same. — Evidence. — Con/i'nued  Conduel  of  Defendant  may  be  Shown. — It  is  com- 
petent for  the  plaintiff  to  give  evidence  tending  to  show  that  she  and 
the  defendant  were  together  during  the  time  in  which  she  alleges  that  he 
importuned  and  persuaded  her  to  yield,  and  to  show  that  they  were  in  a 
place  where  it  was  likely  that  sexual  intercourse  would  take  place. 
The  plaintiff  is  not  confined  to  evidence  of  one  act,  nor  to  evidence  cot- 
ering  one  particular  day  or  week,  but  she  has  a  right  to  give  evidence 
covering  many  acts,  and  extending  over  a  considerable  period  of  time. 

Same. — ResuUijig  Conaiquenees. — A89e$tnient  <f  Damages. — Jury.—  The  plain- 
tiff may  prove  the  consequences  resulting  from  the  defendant's  wrong, 
such  as  pregnancy,  child-birth,  and  sickness,  which  may  be  considered 
by  the  jury  in  the  assessment  of  damages. 

From  the  Adams  Circuit  Court. 

n.  T.  Taylor,  R.  H.  Hartford,  D.  D.  Heller,  P.  G.  Hooper, 
B.  8.  Peterson  and  E.  A.  Huffman,  for  appellant. 

W.  A.  Thompson,  A.  0.  Marsh  and  /.  W.  Thompson,  for 
appellees. 

Elliott,  J. — The  appellee  alleges  in  her  complaint  that 
she  is  unmarried ;  that  while  living  in  the  family  of  the  de- 
fendant he  seduced  and  debauched  her,  and  that  she  was 
then  a  girl  sixteen  years  of  age.  The  means  employed  by 
the  defendant  are  stated  in  a  general  way,  and  it  is  not  al- 
leged that  the  plaintiff  relied  upon  his  promises.  Under  the 
rule  established  by  our  decisions  the  complaint  is  sufficient 
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as  against  a  demurrer.  Beea  v.  Cupp,  59  Ind.  566 ;  Hart  v. 
Weaker,  77  Ind.  331 ;  Hodges  v.  Bales,  102  Ind.  494. 

The  rale  deducible  from  these  decisions  is,  that  it  is  un- 
necessary to  aver  in  direct  terms  that  the  promises  of  the 
seducer  were  relied  on,  and  that  a  general  statement  of  the 
means  resorted  to  for  the  purpose  of  seducing«an  unmarried 
woman  will  make  the  complaint  good  as  against  a  demurrer, 
and  that  the  remedy  of  the  defendant,  if  he  deems  the  com- 
plaint vague  and  indefinite,  is  by  a  motion  to  make  it  more 
specific. 

There  is  no  force  in  the  objection  that  the  complaint  on  its 
face  shows  that  the  action  is  barred  by  the  statute  of  limita- 
tions. The  complaint  not  only  does  not  exclude  the  con- 
clusion that  the  case  falls  within  some  of  the  exceptions  to 
the  statute,  but  it  affirmatively  shows  that  the  plaintiff^  is 
within  the  exceptions,  for  it  shows  that  she  is  under  the  dis- 
ability of  nonage. 

As  is  the  case  with  many  other  of  the  criticisms  of  appel- 
lant's counsel,  the  objection  that  the  complaint  does  not  show 
that  the  seduction  was  effected  in  this  State,  is  founded  on  a 
mistaken  view  of  the  statements  of  the  pleading. 

A  woman  of  nonage  may  maintain  an  action  under  our 
statute  for  her  own  seduction.  This  right  has  been  recog- 
nized in  many  cases.  Thompson  v.  Young^  51  Ind.  599 ; 
Rees  v.  Cupp,  supra;  Dowling  v.  Crapo,  65  Ind.  209;  Gal- 
vin  V.  Grouchy  65  Ind.  56 ;  Smith  v.  Yaryan,  69  Ind.  445 ; 
Hart  v.  Walker,  supra;  Bartlett  v.  Kochel,  88  Ind.  425.  In 
Stevenson  v.  Belknap,  6  Iowa,  97,  the  question  is  expressly 
decided  as  our  cases  have  decided  it. 

It  was  competent  for  the  plaintiff  to  give  evidence  tending 
to  show  that  she  and  the  defendant  were  together  during  the 
time  in  which  she  alleges  that  he  importuned  and  persuaded 
her  to  yield  to  his  embraces,  and  to  show  that  they  were  in 
a  place  where  it  was  likely  that  sexual  intercourse  would 
take  place.  In  a  case  of  this  character  the  plaintiff  is  not 
confined  to  evidence  of  one  act,  nor  to  evidence  covering  one 
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particular  day  or  week,  but  she  has  a  right  to  give  evidence 
covering  many  acts  and  extending  over  a  considerable  period 
of  time.  She  has  a  right  to  show  the  continued  conduct  of 
the  defendant  towards  her.  Clark  v.  FUch,  2  Wend.  460  (20 
Am.  Dec.  639). 

The  plaintiff  had  a  right  to  prove  the  consequences  which 
resulted  from  the  appellant^s  wrong.  These  may  be  consid- 
ered by  the  jury  in  estimating  damages.  White  v.  Murtiand^ 
71  111.  250;  Klop/er  v.  Bromme,  21  Wis.  373;  Stevenson  v. 
Belknap f  supra;  Brovm  v.  Kingsley,  38  Iowa,  220;  Hewitt 
V.  Prime,  21  Wend.  79.  Pregnancy,  child-birth,  sickness, 
and  like  matters  may  be  shown,  and  may  be  considered  by 
the  jury  in  estimating  the  compensation  to  be  awarded  the 
plaintiff.      Wilson  v.  Sheplar,  86  Ind.  277. 

We  can  not  disturb  the  verdict  of  the  jury,  either  as  to  the 
assessment  of  damages  or  as  to  the  finding  upon  the  evidence. 

Judgment  affirmed. 

Filed  Dec.  18, 1889. 
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No.  15,136. 

MiLLEB  V.  The  State. 

Cbihinal  Law. — Abducium, — IndictmenL — Insufficiency  of. — An  indictmeDt 
under  section  1993,  B.  S.  1881,  providing  that  "  Whoever  entices  or 
takes  away  any  female  of  previous  chaste  character  from  wherever  she 
may  he  to  a  house  of  ill-fame  or  elsewhere,  for  the  purpose  of  prostitu- 
tion, shall  be  imprisoned,"  etc.,  must  aver  that  the  female  was  enticed 
or  taken  to  a  house  of  ill-fame  or  to  a  house  of  like  character. 

Same. — Indictment. — An  averment  in  the  indictment  that  the  female  was 
taken  to  a  place  named,  '*for  the  purpose  of  unlawfully  and  feloni- 
ously prostituting  her,"  is  not  equivalent  to  the  words  of  the  statute, 
to  wit,  "  for  the  purpose  of  prostitution." 

From  the  Morgan  Circuit  Court. 
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•7".  H.  Jordan^  G.  G.  Renner,  J.  V.  Mitchell  and  0,  Mat- 
thewBj  for  appellant. 

£.  T.  Michener,  Attorney  General,  W.  B.Asher,  Prosecuting 
Attorney,  W.  R.  Harrison,  G.  A.  Adams,  J,  S.  Newby,  N", 
A.  Whitaker,  A.  M.  Oanning,  E.  if.  MoCord  and  /.  H.  Gil- 
leit,  for  the  State. 

Mitchell,  C.  J. — The  appellant  was  tried  and  found 
guilty,  as  charged  in  an  indictment  predicated  upon  section 
1993,  R.  S.  1881,  which  reads  as  follows:  "Whoever  en- 
tices or  takes  away  any  female  of  previous  chaste  character 
from  wherever  she  may  be  to  a  house  of  ill-fame,  or  else- 
where, for  the  purpose  of  prostitution,  shall  be  imprisoned,'^ 
etc. 

It  was  charged  in  the  indictment,  substantially,  that  the 
appellant  and  two  other  men,  who  are  jointly  indicted  with 
him,  did  unlawfully  and  feloniously  entice  and  take  away, 
etc.,  a  certain  female  named,  16  years  of  age,  of  previous 
chaste  character,  to  a  certain  room  in  the  house  of  an  indi- 
vidual named,  which  was  occupied  by  one  of  the  defendants, 
'*  for  the  purpose  of  unlawfully  and  feloniously  prostituting 
her,''  the  female  named.  In  one  of  the  counts  the  charge 
was  that  the  female  was  enticed  and  taken,  as  above  men- 
tioned, for  the  purpose  of  prostituting  her,  and  of  having 
carnal  intercourse  with  her. 

It  will  be  observed  that  the  act  prohibited  by  the  statute 
is  the  enticing  or  taking  any  female  of  previous  chaste  char- 
acter to  a  house  of  ill-fame,  or  elsewhere,  for  the  purpose  of 
prostitution.  The  purpose  of  this  statute,  doubtless,  was  to 
punish  debased  persons,  whether  male  or  female,  who  should 
engage  in  the  baneful  and  pernicious  practice  of  inducing 
chaste  females  to  become  inmates,  or  frequenters,  of  houses  of 
ill-fame,  assignation,  or  other  places  for  purposes  of  prosti- 
tution. It  is  not  aimed  at  the  person,  however  despicable  or 
infamous  his  offence,  who  entices,  allures,  or  solicits  a  chaste 
female,  from  wherever  she  may  be,  to  accompany  him  to  any 
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convenient  or  opportune  place^  for  the  sole  purpose  of 
having  illicit  intercourse.  The  offence  consists  in  the  allur- 
ing, enticing,  or  taking  a  female  of  chaste  character  to 
a  house  of  ill-fame,  or  other  place  of  like  character,  for 
the  purpose  of  prostitution,  that  is,  for  the  purpose  of 
having  common,  indiscriminate,  meretricious  commerce  with 
men,  and  not  merely  for  the  purpose  of  having  sexual  inter- 
course with  the  party  who  enticed,  or  took  her  away.  -FaAne«- 
tock  V.  State,  102  Ind.  156  ;  Osbom  v.  State,  52  Ind.  526; 
Commonwealth  v.  Cook,  12  Mete.  93 ;  Staie  v.  Stoyell,  54  Me. 
24 ;  Carpenter  v.  People,  8  Barb.  603 ;  State  v.  Ruhl,  8 
Iowa,  447  ;  People  v.  Plath,  100  N.  Y.  590. 

It  was  essential,  therefore,  that  it  should  have  been  charged 
in  the  indictment  that  the  female  was  enticed  or  taken  to  a 
house  of  ill-fame,  or  other  place  of  like  character,  for  the 
purpose  of  prostitution.  In  respect  to  the  place  to  which 
the  female  was  enticed,  the  charge  is  that  she  was  taken  to  a 
room  in  the  house  of  an  individual  named,  which  room*  was 
occupied  by  one  of  the  defendants.  In  the  absence  of  any 
further  characterization  of  the  place,  the  inference  arises 
that  the  room  to  which  the  female  was  taken  was  the  private 
apartment  of  one  of  the  defendants,  in  the  house  of  a  third 
person.  The  character  of  the  place  into  which  the  female 
is  enticed  or  inveigled  is  one  of  the  essential  elements  of  the 
crime,  and  a  charge  that  a  female  was  enticed  to  the  apai*t- 
ment  or  room  of  the  defendant,  without  some  further  char- 
acterization of  the  present  or  prospective  use  to  which  it  is, 
or  is  to  be,  put,  does  not  bring  the  offence  within  the  prohi- 
bition of  the  statute.  The  place  into  which  the  female  has 
been  enticed  must  have  been  a  house  of  lU-fame,  or  else- 
where, that  is,  some  other  place  of  like  character,  where 
prostitution  of  the  character  practiced  at  houses  of  ill- fame 
or  assignation  was,  or  was  intended  to  be,  carried  on.  Car- 
penter  v.  People,  supra. 

This  is  according  to  the  rule  which  declares  that  where 
words  of  particular  description  in  a  statute  are  followed  by 
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general  words  that  are  not  so  specific  and  limited,  unless 
there  be  a  clear  maDifestation  of  a  contrary  purpose,  the  gen- 
eral word  or  words  are  to  be  construed  as  applicable  to  per- 
sons or  things,  or  cases  of  like  kind,  as  are  designated  by  the 
particular  word  or  words.  Bishop  Statutory  Crimes,  sections 
245,  246.  Thus,  in  State  v.  McOrum,  38  Minn.  154,  it  was 
held,  where  a  statute  made  it  an  offence  to  entice  an  unmar- 
ried female  under  a  certain  age  into  a  house  of  ill-fame,  or 
of  assignation  or  elsewhere,  for  the  purpose  of  prostitution, 
etc.,  that  an  indictment  in  which  it  was  alleged  that  a  female 
had  been  inveigled  into  a  certain  dwelling-house  for  the  pur- 
pose, etc.,  without  further  describing  the  character  of  the 
place,  was  not  su£Scient.     Berg  v.  Baldwin,  31  Minn.  541. 

In  respect  to  the  other  essential  feature  of  the  indictment, 
the  averment  is,  as  we  have  seen,  in  one  count,  that  the 
female  was  enticed  and  taken  to  the  place  described  '^  for  the 
purpose  of  unlawfully  and  feloniously  prostituting  her/^  to 
which  is  added  in  the  other  count  ^'  and  for  the  purpose  of 
having  carnal  intercourse  with  her."  The  clear  implication 
which  arises  from  these  averments  is  that  the  defendants, 
among  whom  was  the  appellant,  enticed  the  female  to  the 
private  apartment  of  one  of  them  for  the  purpose  of  illicit 
sexual  intercourse.  As  before  remarked,  execrable  as  the 
offence  was,  this  is  not  the  one  which  the  statute  was  designed 
to  punish.  '^In  its  most  general  sense,  prostitution  is  the 
setting  one's  self  to  sale,  or  of  devoting  to  infamous  pur- 
poses what  is  in  one's  power.  In  its  more  restricted  sense, 
it  is  the  practice  of  a  female  offering  her  body  to  an  indis- 
criminate intercourse  with  men ;  the  common  lewdness  of  a 
female."  State  v.  Stoyell,  supra  ;  Carpenter  v.  People,  siipra  ; 
Anderson  Law  Diet.,  title  "  Prostitution." 

The  statute,  section  2003,  declares  that  "Any  female  who 
frequents  or  lives  in  houses  of  ill-fame,  or  associates  with 
women  of  bad  character  for  chastity,  either  in  public  or  at  a 
house  which  men  of  bad  character  (for  chastity)  frequent  or 
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visit;  or  who  commits  fornication  for  hire, — ^shall  be  deemed 
a  prostitute/^  Prostitution,  therefore,  under  the  statute,  must 
mean  the  frequenting  or  living  in  houses  of  ill-fame,  or  as- 
sociating with  women  of  bad  character  for  chastity,  as  de- 
scribed in  the  statute,  or  the  practice  of  committing  fornica- 
tion for  hire.  Fahnestock  v.  State,  supra;  State  v.  Rice,  56 
Iowa,  431 ;  People  v.  Parshally  6  Parker,  129. 

The  phrase,  "  for  the  purpose  of  prostituting  her,"  is  of 
doubtful  signification,  and  has  no  legal  or  technical  meaning 
whatever.  It  seems  to  have  been  employed  by  the  pleader 
as  synonymous  with  the  act  of  having  illicit  intercourse,  and 
to  express  the  idea  that  the  defendants  took  the  female  to 
the  place  described  for  the  purpose  of  having  illicit  inter- 
course with  her.  The  averment  that  she  was  taken  for  the 
purpose  of  "  prostituting  her,"  was  not  the  equivalent  of  an 
averment  that  she  was  so  enticed  and  taken  for  the  purpose 
of  prostitution.  The  distinction  between  the  present  case 
and  Henderson  v.  People,  124  111.  607.  is  plain  and  need  not 
be  remarked  upon. 

The  indictment  was  insufficient  for  two  reasons :  1.  Be- 
cause it  did  not  aver  that  the  female  was  enticed  or  taken  to 
a  house  of  ill-fame,  or  to  a  place  of  like  character.  2.  Be- 
cause it  failed  to  aver  that  she  was  taken  to  such  a  place  for 
the  purpose  of  prostitution. 

If  it  was  within  our  province  to  do  so,  we  should  not  hesi- 
tate to  make  it  a  felony  for  any  one  to  entice,  allure  or  take 
any  female  of  previous  chaste  character  to  any  place  what- 
ever for  the  purpose  of  prostitution,  or  of  having  illicit 
carnal  intercourse  with  her.  The  duty  of  the  court,  how- 
ever, is  to  construe  the  law  as  it  finds  it,  and  not  by  judicial 
legislation  attempt  to  make  it  conform  to  what  it  may  think 
it  ought  to  be.  The  subject  should  receive  the  attention  of 
the  Legislature,  as  we  do  not  hesitate  to  say  the  statute  needs 
amendment,  so  that  persons  guilty  of  outrages,  such  as  the 
evidence  in  this  case  discloses,  may  be  adequately  punished. 
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The  judgment  is,  therefore,  reversed.     The  clerk  will 
make  the  proper  order  for  the  return  of  the  appellant. 
Filed  Dec  18, 1889. 


No.  13,955. 

Harris  v.  The  Board  of  Commissioners  of  Vigo 

County. 

Pleadino. —  OomUy,  —  Bridge. — Negligence, — h^ury,  —  Proximate  Cause,  — 
OomplainL —  Whai  MuA  he  Averred. — Where  in  an  action  to  recover  dam- 
ages for  an  injary  to  a  horse  caused  by  the  negligence  of  the  county  in 
snfTering  a  bridge  to  become  nnsafe,  the  complaint  alleges  the  unsafe 
condition  of  the  bridge  and  the  injury,  but  fails  to  show  any  connec- 
tion between  the  two  facts,  there  can  be  no  recovery.  In  every  such  case 
the  plaintiff  must  show  that  the  unsafe  condition  of  the  bridge  was  the 
proximate  cause  of  the  injury. 

From  the  Vigo  Circuit  Court. 

J".  (7.  Chaney  and  W.  S.  Maple,  for  appellant. 
O.  F»  MeNuti,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellant  alleges  that 
a  bridge,  forming  part  of  one  of  the  highways,  was  negli- 
gently suffered  to  get  out  of  repair,  and  become  unsafe  ;  that 
the  board  of  commissioners  had  notice  of  its  condition ;  that 
the  appellant's  horse,  which  he  was  riding  over  the  bridge, 
was  injured,  without  any  fault  on  the  appellant's  part;  that 
he  subsequently  presented  his  claim  to  the  board  of  commis- 
sioners, and  that  payment  of  it  was  refused. 

That  a  county^  is  responsible  for  an  injury  sustained  by  one 
in  lawful  use  of  a  public  bridge  belonging  to  or  in  charge  of 
the  county,  in   a   case  where   the  county  authorities   negli- 
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gently  suffer  the  bridge  to  become  unsafe  by  the  failure  to 
exercise  ordinary  care  in  building  or  in  repairing  it,  is  not 
an  open  question  in  this  jurisdiction.  It  is  settled  that  in 
such  a  case  the  county  guilty  of  negligence  must  respond  in 
damages  to  one  who,  without  fault  and  in  lawful  use  of  the 
bridge,  sustains  an  injury  by  reason  of  the  unsafe  condition 
of  the  bridge.  Boards  etc.,  v.  Ariiett,  116  Ind.  438,  and  cases 
cited  ;  Board,  etc,  v.  Leggeit,  115  Ind.  544  ;  Board,  etc.,  v. 
Legg,  110  Ind.  479  ;  Vaught  v.  Board,  etc.,  101  Ind.  123; 
Board,  etc.,  v.  Bacon,  96  Ind.  31 ;  State,  ex  rel.,  v.  Board, 
etc.,  80  Ind.  478;  State,  ex  rel.,  v.  Demaree,  80  Ind.  519; 
Board,  etc.,  v.  Pritchett,  85  Ind.  68. 

But  it  is  not  every  injury  that  occurs  for  which  the  county 
is  liable ;  on  the  contrary,  it  is  only  for  such  injuries  as  are 
caused  by  the  unsafe  condition  of  the  bridge  that  the  county 
is  responsible.  To  sustain  a  recovery  there  must,  in  every 
instance,  be  a  connection  between  the  wrong  and  the  injury. 
In  other  words,  the  plaintiff  must  show  that  the  unsafe  con- 
dition of  the  bridge  was  the  proximate  cause  of  the  injury 
for  which  he  sues.  There  is  no  such  showing  in  this  case. 
It  does  appear  that  the  bridge  was  unsafe,  and  that  the  plain- 
tiff's horse  was  injured ;  but  it  is  not  shown  that  there  was 
any  connection  between  the  two  facts.  It  may  be  true  that 
the  bridge  was  unsafe,  and  yet  not  true  that  its  unsafe  con- 
dition was  the  cause  of  the  injury.  It  may,  indeed,  have  re- 
sulted from  an  entirely  different  cause.  There  is  no  aver- 
ment as  to  what  caused  the  injury  to  the  horse,  or  in  what 
manner  it  occurred.  A  material  averment  is  lacking,  and 
this,  as  against  a  demurrer,  the  courts  can  not  supply.  Facts 
must  be  pleaded  which  show  the  connection  between  the 
negligent  wrong  and  its  consequences.  Mere  conclusions 
will  not  suflSce. 

There  was  no  error  in  sustainiiig  the  demurrer  to  the  com- 
plaint. 

Judgment  affirmed. 

FUed  Dec.  14, 1889. 
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No.  13,913. 

The  Citizens  Bank  v.  Bolen  et  au 

P&ACncE. — Trial  toithaui  Issue. —  Waiver. — Where  the  parties  go  to  trial  be- 
fore the  cause  is  at  issue,  they  waive  all  questions  which  would  other- 
wise be  available  to  them  because  of  the  absence  of  the  necessary  plead- 
ings. 

SpeciaIj  Finding. — Practice. —  Venire  de  Novo. — A  venire  de  nooo  will  not  be 
awarded  where  the  special  finding  or  special  verdict  is  not  defective  in 
form. 

8aj(E. — Failure  to  Find  Facts. — New  Trial. — If  the  verdict  or  finding  does 
not  cover  all  the  issues  in  the  case,  or  all  the  material  facts  involved  in 
any  of  the  issues,  the  remedy  is  by  a  motion  for  a  new  trial,  and  not  for 
a  venire  de  novo. 

Samb. — Omission  of  Material  Fact. — Presumption  as  to  Evidence. — Where  a 
fact  material  to  any  issue  in  the  case  is  omitted  from  the  special  find- 
ing or  special  verdict,  the  presumption  is  that  there  was  not  evidence 
sufficient  to  establish  the  fact,  and  the  omission  is  equivalent  to  a  find- 
ing against  the  party  having  the  burden  of  the  issue  as  to  that  partic- 
ular fact. 

Fraudulent  Conveyance. — Creditor's  Bill  to  Set  Aside. — Intent. — A  Ques* 
tion  of  Fad. — Special  Finding. — The  question  of  fraudulent  intent  is  a 
question  of  fact,  and  not  of  law,  under  the  statute  of  this  State,  and  in 
an  action  in  the  form  of  a  creditor's  bill  to  set  aside  a  coifveyance  as 
fraudulent,  where  there  is  a  special  finding,  a  fraudulent  intent  must  be 
found  as  a  fact,  otherwise  the  conveyance  can  not  be  held  to  be  fraud- 
ulent as  to  creditors. 

Same.. —  Wife^s  Inchoate  Interest — Bight  of  Disposal  in  Exchange. — A  wife, 
having  an  inchoate  interest  in  the  real  estate  of  her  husband,  has  the 
right  on  the  exchange  of  his  land  for  other  land,  to  sell  her  inchoate 
interest  for  the  best  price  possible,  if  she  acts  in  good  faith,  without 

.    reference  to  her  husband's  financial  condition. 

From  the  Jay  Circuit  Court. 

/.  JB.  Jaquay  D.  F.  Taylor,  J.  A.  Jaqua  and  i2.  H.  Hart- 
ford, for  appellant. 

/.  W.  Headingtoriy  J.  J.  M.  La  Follette  and  J.  F.  La  Fol- 
letUy  for  appellees. 
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Bebeshibe,  J. — This  was  an  action  upon  two  promissory 
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noteS;  and  to  subject  certain  real  estate  to  sale  to  satisfy 
whatever  judgment  the  appellant^  who  was  the  plaintiff  in 
the  court  below,  might  recover  upon  the  notes. 

The  complaint,  as  originally  filed,  was  in  two  paragraphs, 
the  first  of  which  was  afterwards  amended  and  filed  as  an 
amended  paragraph. 

Demurrers  were  filed  and  overruled  to  these  paragraphs 
of  complaint,  after  which  the  appellees  answered  hj  general 
denial.  Afterwards,  and  by  leave  of  court,  the  appellant 
filed  two  additional  paragraphs  of  complaint,  numbered  three 
and  four  respectively.  The  appellees  having  been  ruled  to 
answer  these  paragraphs,  filed  an  answer  in  one  paragraph. 
To  this  paragraph  of  answer  a  demurrer  was  filed,  which  was 
sustained  by  the  court.  The  record  then  recites  that  the 
cause  being  at  issue,  it  was  submitted  to  the  court  for  trial. 

The  first  paragraph  of  complaint  is  an  action  on  a  prom- 
issory note  and  a  creditor's  bill  combined.  The  note  was 
executed  by  the  appellee  Frank  D.  Bolen,  payable  in  the 
appellant's  bank,  and  to  one  A.  W.  Cunningham,  and  by 
him  endorsed  to  the  appellant  before  maturity. 

The  ordinary  allegations  found  in  a  creditor's  bill  to  set 
aside  an  alleged  fraudulent  conveyance  are  found  in  this 
paragraph  of  complaint,  and,  among  others,  that  the  female 
appellee  to  whom  the  conveyance  was  made  paid  no  con- 
sideration therefor,  and  had  notice  of  the  fraudulent  design 
charged  against  the  appellee  Frank  D.  Bolen.  It  is  also 
charged  that  the  appellees  entered  into  a  conspiracy  to  de- 
fraud the  creditors  of  the  appellee  Frank  D.  Bolen,  and 
that  the  conveyance  to  the  appellee  Rebecca  M.  Bolen,  was 
the  culmination  of  the  conspiracy. 

The  second  paragraph  of  complaint  does  not  differ  from 
the  first,  except  that  it  rests  upon  a  promissory  note  executed 
to  Stephens  &  Son,  and  payable  to  their  order  in  the  appel- 
lant's bank,  and  endorsed  to  appellant  for  value  before  ma- 
turity. 

The  third  paragraph  of  complaint  rests  upon  the  same 
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obligation  as  the  first  paragraph^  and  only  differs  from  it  in 
that  it  omits  the  allegation  of  conspiracy^  and  instead  of  a 
purchase  and  payment  of  the  purchase-money  of  the  real 
estate  here  involved  by  the  appellee^  Frank  D.,  it  is  alleged 
that  he  exchanged  other  lands  for  the  said  real  estate^  and 
directed  that  it  be  conveyed  to  the  female  appellee. 

The  fourth  paragraph  of  complaint  is  the  same  as  the  third, 
except  that  it  rests  upon  the  same  obligation  as  the  second. 

At  the  request  of  the  appellant^  made  at  the  proper  time, 
the  court  made  a  special  finding. 

ni)on  the  special  finding  as  made  by  the  court  it  rendered 
judgment  upon  the  obligations  sued  upon  against  the  appel- 
lee Frank  D.  Bolen  for  $173.76,  and  judgment  for  the  ap- 
pellees as  to  the  bona  fides  of  the  conveyance  executed  to  the 
female  appellee. 

The  appellant  filed  a  motion  for  a  venire  de  novo,  which 
the  court  overruled,  and  the  proper  exception  was  taken.  It 
then  moved  the  court  for  a  judgment  non  obstante,  on  the 
ground  that  the  appellees  filed  no  further  answer  to  the  third 
and  fourth  paragraphs  of  complaint  after  the  sustaining  of 
the  demurrer  to  the  answer  filed  by  them  as  heretofore  stated. 
There  was  also  a  motion  to  vacate  the  judgment  rendered, 
and  to  render  a  judgment  for  the  appellant,  which  presents 
the  same  question  that  is  presented  by  the  motion  last  above. 

The  substance  of  the  errors  assigned  are  : 

1.  The  court  erred  in  its  conclusions  of  law  upon  the 
facts  found. 

2.  The  court  erred  in  overruling  the  motion  for  a  judg- 
ment  in  favor  of  the  appellant  upon  the  third  and  fourth 
paragraphs  of  the  complaint. 

3.  In  overruling  the  motion  to  vacate  the  judgment. 

4.  In  overruling  the  motion  for  a  venire  de  novo. 

In  the  face  of  the  recital  in  the  record  that  the  cause  was 
at  issue  when  it  was  submitted  to  the  court  for  trial,  we  can 
not  very  well  see  how  it  can  be  successfully  maintained  that 
there  was  not  a  sufficient  answer  on  file  at  that  time  to  the 
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third  and  fourth  paragraphs  of  complaint ;  withont  such  an 
answer  the  cause  was  not  at  issue.  But  were  it  otherwise, 
it  has  been  long  and  well  settled  by  numerous  decisions  of 
this  court,  that  where  the  parties  go  to  trial  before  the  cause 
is  at  issue,  they  waive  all  questions  which  would  otherwise 
be  available  to  them  because  of  the  absence  of  the  necessary 
pleadings.  Lange  v.  Dammier,  119  Ind.  567  ;  TrerUman  v. 
Eldridge,  98  Ind.  625 ;  June  v.  Payne,  107  Ind.  307 ;  John- 
son V.  Briscoey  92  Ind.  367 ;  City  of  Warsaw  v.  Dunlap,  112 
Ind.  576. 

It  is  well  settled  that  a  venire  de  novo  will  not  be  awarded 
where  the  special  finding  or  special  verdict  is  not  defective 
in  form. 

If  the  verdict  or  finding  does  not  cover  all  the  issues  in 
the  case,  or  all  the  material  facts  involved  in  any  of  the  is- 
sues, the  remedy  is  by  a  motion  for  a  new  trial,  and  not  for 
a  venire  de  novo.  Phelps  v.  Smithy  116  Ind.  387  ;  El«Um  v. 
Castor y  101  Ind.  426  ;  Indiana,  etc.,  R,  W.  Co.  v.  Finnell,  116 
Ind.  414  ;  Louisville,  etc,,  R.  W,  Co.  v.  Hart,  119  Ind.  273, 
and  cases  cited. 

It  can  not  be  successfully  maintained  that  the  special  find- 
ing is  defective  in  form  ;  the  contention  is  that  it  does  not 
find  as  to  all  the  facts  which  are  involved  in  the  issues  that 
the  court  was  called  upon  to  try. 

The  presumption  is  that  where  a  fact  material  to  any  issue 
in  the  case  is  omitted  from  the  special  finding  or  special 
verdict,  there  was  not  evidence  sufficient  to  establish  the 
fact,  and  the  omission  is  equivalent  to  a  finding  against  the 
party  having  the  burden  of  the  issue  as  to  that  particular 
fact. 

The  facts  found  by  the  court  were  substantially  as  fol- 
lows :  On  the  20th  day  of  October,  1885,  the  appellee  Frank 
D.  Bolen  was  the  owner  of  50  acres  of  land  of  the  value  of 
$1,700,  and  two  town  lots  of  the  value  of  $150,  and  con- 
tinued such  owner  until  the  11th  day  of  October,  1886,  when 
he,  together  with   his  wife  and  co-appellee,  conveyed  the 
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same  to  one  David  Teeters  in  consideration  of  the  assump- 
tion by  Teeters  of  encumbrances  on  the  property  and  other 
debts  of  the  said  appellee  Frank  D.,  amounting  to  $980,  and 
the  conveyance  by  Teeters  to  the  female  appellee  of  real  es- 
tate in  the  town  of  Portland,  Jay  county,  Indiana  (the  prop- 
erty involved  in  this  action),  of  the  value  of  $900. 

Among  other  incumbrances  on  the  fifty-acre  tract  was  a 
mortgage  for  $540,  in  which  the  appellee  Rebecca  M.  had 
joined.  At  the  instance  of  the  appellee  Kebecca  M.,  the 
appellee  Frank  D.  caused  the  conveyance  to  be  executed 
to  her  in  consideration  of  the  execution  by  her  of  the  deed 
to  Teeters.  At  the  time  of  these  transactions  the  female  ap- 
pellee bad  notice  of  the  financial  condition  of  her  hus- 
band. At  the  time  she  joined  in  the  conveyance  to  Teeters 
the  inchoate  interest  of  the  appellee  Rebecca  M.,  was 
of  the  value  of  $600.  After  the  conveyance  to  Teeters 
the  appellee  Frank  D.  was  still  indebted  in  the  sum  of  $330, 
besides  the  indebtedness  which  Teeters  assumed,  and  the 
value  of  the  property  still  owned  by  him  was  $136,  and  at 
no  time  thereafter  did  he  have  property  subject  to  execution 
sufficient  to  pay  his  indebtedness.  During  all  of  said  time 
the  said  appellee  was  a  resident  householder  of  said  county 
of  Jay.  The  appellee  Rebecca  M.  refused  to  join  in  the 
conveyance  to  Teeters,  except  upon  the  condition  that  the 
Portland  property  be  conveyed  to  her. 

From  the  facts  as  stated  in  the  special  finding  the  court 
could  not  do  otherwise  than  to  state,  as  a  conclusion  of  law, 
that  the  conveyance  to  the  appellee  Rebecca  M.  was  a  legal 
and  valid  conveyance. 

The  question  of  fraudulent  intent  is  a  question  of  fact  and 
not  of  law  under  our  statute,  and  in  an  action  in  the  form 
of  a  creditor's  bill  to  set  aside  a  conveyance  as  fraudulent, 
where  there  is  a  special  finding,  a  fraudulent  intent  must  be 
fonnd  as  a  fact,  otherwise  the  conveyance  can  not  be  held 
to  be  fraudulent  as  to  creditors.  Phelps  v.  Smith,  116  Ind. 
Vol.  121.— 20 
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387 ;  Rose  v.  Colter ^  76  Ind.  590 ;  Elaton  v.  Castor,  supra, 
426;  Stix  v.  Sadler,  109  Ind.  254;  Bartholomew  y.  Pier- 
8071,  112  Ind.  430. 

The  appellee  Rebecca  M.  held  an  inchoate  right  in  the 
real  estate  conveyed  to  Teeters,  of  the  value  of  $600;  this 
she  was  under  no  obligation  to  convey  or  surrender.  She 
had  a  right  to  sell  her  inchoate  right  and  get  the  best  price 
she  could  for  it,  without  reference  to  her  husband's  financial 
condition,  and  if  she  acted  in  good  faith  (and  nothing  is 
shown  to  the  contrary)  there  was  no  ground  upon  which  the 
conveyance  to  her  could  be  impeached  by  the  creditors  of 
her  husband.  Jones  v.  Snyder ,  117  Ind.  229 ;  Hays  v.  Mont- 
gomery,  118  Ind.  91. 

But  looking  at  the  transactions  complained  of  from  an- 
other standpoint,  the  fifty  acres  of  land  conveyed  to  Teeters 
was  found  by  the  court  to  be  of  the  value  of ...  .  $1,700 
The  lots  so  conveyed 150 

Total $1,850 

Deduct  from  that  debts  and  encumbrances  assumed 

by  Teeters 950 

The  balance  is  • F $900 

From  this  balance  deduct  the  inchoate  interest  of  the 
female  appellee 600 

The  balance  is $300 

Add  to  that 135 

Personalty  of  the  appellee  Frank  D.,  and  we  have  .  $435 
He  being  a  householder  was  entitled  to  an  exemption  of 
$600.  Whatever  of  the  indebtedness  which  Teeters  assumed 
that  was  not  an  encumbrance  on  the  property,  and  the  amount 
does  not  appear,  was  a  mere  preference  by  the  debtor  of  some 
of  his  creditors,  which  was  his  right ;  and  as  what  remained 
was  not  equal  to  the  inchoate  right  of  the  appellee  Rebecca 
M.,  and  the  exemption  of  the  appellee  Frank  D.,  the  appel- 
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lant  was  not  damaged  in  consequence  of  the  conveyance  to 
the  female  appellee  and  has  no  cause  to  complain.  Phdpa 
V.  SmUhj  supra;  Blair  v.  Smith,  114  Ind.  114 ;  Dumbould  v. 
Rowley,  113  Ind.  353 ;  Barnard  v.  Brown,  112  Ind.  53;  Tay- 
lor V.  Duesterberg,  109  Ind.  165;  Faurote  v.  Carr^  108  Ind. 
123;  Burdge  v.  Bolin,  106  Ind.  175. 

Judgment  affirmed,  with  costs. 

FUed  Dec.  19, 1888. 


No.  13,966. 
MaBQUADT  V.  SlEBE&LING  ET  AIm 

pRAcncB. — Indirueiwns, — Instractions  to  become  a  part  of  the  record  mnst 
be  signed  bj  the  judge  and  filed  by  the  proper  officer. 

From  the  Allen  Superior  Court. 

P.  A.  Randall  and  W.  J.  Veaey,  for  appellant. 
S,  Oolerick  and  W.  8.  Oppenheim,  for  appellees. 

BXiLiOTT,  J. — The  evidence,  as  the  appellee  contends,  is 
not  properly  in  the  record^  and  the  instructions  certainly  are 
not.  Instructions  can  not  be  brought  before  this  court  by 
the  mere  report  of  the  stenographer  where  it  does  not  appear 
that  they  were  ever  signed  by  the  judge  or  filed  by  the  proper 
officer. 

Judgment  affirmed. 

Filed  Dec.  19,1889. 
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No.  13,892. 

The  State,  ex  eel.  Wood,  PROSBounNG  Attorney,  v. 

Uabe  et  al. 

Gbavel  Road. — OonstaWs  Sale  on  Execution. — BatyieaHcn  by  Diredon.— 
Ptwekaaei'i  Right  to  Organize  New  Cbrporatton.—r Where  the  property  and 
franchises  of  a  gravel  road  company  are  sold  at  a  constable's  sale  on 
ezecation,  and  the  sale  so  made  is  ratified  and  confirmed  by  its  board 
of  directors  by  a  subsequent  sale  and  conveyance  to  the  purchaser  at 
the  execution  sale,  the  purchaser  may,  by  pursuing  the  methods  pro- 
vided for  the  organization  of  gravel  road  corporations,  organize  a  new 
corporation  for  the  purpose  of  owning  and  operating  the  road  pursuant 
to  the  law  under  which  such  corporations  owe  their  existence.  The  nev 
corporation  would  take  precisely  the  rights  acquired  by  the  purchaser, 
and  no  greater. 

Same.— *Safo  of  the  Property  and  Franchises. — The  statutes  which  provide  for 
the  organization  of  gravel  road  companies  and  the  construction  of  gravel 
roads,  authorize  the  sale  of  the  property  and  franchises  of  such  corpo- 
ration by  the  corporation  itself  or  on  execution. 

Same. — Sale. — Consideraiion. — Quo  Warranto. — Bight  of  State  to  Institute.— 
The  sale  by  the  directors  having  been  made  in  pursuance  of  statntorr 
authority,  in  consideration  of  the  purchase  at  the  constable's  sale  and 
the  agreement  of  the  purchaser  to  keep  the  road  in  repair,  the  State  can 
not,  so  long  as  the  parties  interested  are  content,  by  a  quo  wanxmto  pro- 
ceeding, inquire  into  the  adequacy  of  the  consideration  or  assail  the 
purchase  on  the  ground  that  it  was  the  result  of  a  scheme  to  defraud 
certain  of  the  stockholders. 

From  the  Hamilton  Circuit  Court. 

R,  Graham,  A.  F.  Shirts  and  G,  Shirts,  for  appellant. 
T.  J.  Kane  and  T.  C.  Dauis,  for  appellees. 

Mitchell,  C.  J. — This  proceeding  was  instituted  by  an  in- 
formation^  in  the  nature  of  a  quo  warranto,  on  behalf  of  the 
State,  on  the  relation  of  the  prosecuting  attorney  of  Ham- 
ilton county.  It  brought  in  question  the  right  of  the  de- 
fendants to  exercise  the  privileges  and  franchises  of  a  corpo- 
ration. The  answer  of  the  defendants  presented  substantially 
the  following  facts :    The  West  Liberty  Gravel  Road  Com- 
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pany  was  incorporated  for  the  purpose  of  owniug  and  ope- 
rating a  gravel  road  in  the  year  1869,  with  power  to  continue 
in  existence  for  the  period  of  twenty-five  years.  The  corpora- 
tion having  become  indebted  to  divers  persons,  its  entire 
property,  including  its  road-bed,  toll-houses,  franchises  and 
effects,  were  levied  upon  and  sold,  so  far  as  they  could  be,  at 
a  constable^s  sale  on  execution,  to  the  defendant  Marcus  L. 
Hare.  After  the  sale  so  made  the  board  of  directors  of  the 
gravel  road  company,  more  than  two-thirds  of  their  number 
being  regularly  convened  and  concurring,  in  consideration 
of  the  purchase  and  payments  theretofore  made  by  Hare,  and 
*  the  agreement  on  his  part  to  put  and  keep  the  road  in  re- 
pair, by  an  order  duly  made  and  entered  of  record,  sold 
and  caused  to  be  conveyed  to  him  all  the  property  and 
franchises  of  the  company.  After  the  several  sales  and 
the  conveyance  above  mentioned,  Hare  associated  with  him- 
self four  others,  and  with  them  proceeded  to  organize  a  new 
corporation  by  adopting  and  filing  articles  of  association, 
and  electing  officers,  and  under  the  organization  thus  effected, 
the  defendants  were  assuming  to  act  as  a  corporation,  and 
were  claiming  to  own  and  operate  the  West  Liberty  Gravel 
Road.     Judgment  for  the  defendants  below. 

Whether  or  not  this  was  a  sufficient  answer  is  the  prin- 
cipal, if  not  the  only,  question  for  consideration. 

On  behalf  of  the  State  it  is  insisted  that  while  the  tangi- 
ble property  of  the  corporation  was  liable  to  be  sold  on  exe- 
cution^  its  incorporeal  rights  and  franchises  could  not  be 
thus  sold  so  as  to  confer  upon  the  purchaser  the  right  to  re- 
organize a  new  corporation. 

It  is  undoubtedly  true  that  the  franchise  to  be  'a  corpora- 
tion, is  not  a  subject  of  sale,  unless  the  law,  by  some  positive 
provision,  has  made  it  so.  Louiavilley  etc.,  R,  W.  Go.  v. 
Boney,  117  Ind.  501. 

While  this  is  so,  it  has  been  repeatedly  held  that  the  stat- 
utes which  provide  for  the  organization  of  gravel  road  com- 
panies and  the  construction  of  gravel  roads,  also  indicate 
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that  the  property  and  franchises  of  such  corporations  may  be 
sold  on  execution.  Rowe  v.  Major,  92  Ind.  206;  Indian- 
apolis, etc.,  G.  iJ.  Go.  V.  Stfde,  ex  rel.,  105  Ind.  37. 

Section  3646^  R.  S.  1881,  enacts  that  upon  execution  issued 
upon  any  judgment  or  decree  against  a  gravel  road  company 
property  may  be  taken  and  sold  without  any  valuation  or 
appraisement.  Section  3654  declares  that  in  the  event  of 
the  sale  of  any  gravel  road  "  upon  any  judgment  rendered 
against  the  same/'  a  director  or  officer  of  the  company  shall 
have  the  same  right  to  purchase  such  road  that  any  other  per- 
son might  have  under  existing  laws.  These  sections  clearly 
imply  that  the  road  may  be  sold.  The  sale  of  the  road  must 
necessarily  carry  with  it  the  franchise,  the  right  to  operate  it. 

Section  3665,  B.  S.  1881,  provides,  in  effect,  that  any 
gravel  road  company  may  sell  any  part  or  section  of  its  road 
to  any  other  party  or  corporation  at  such  price,  and  upon 
such  terms,  as  may  be  mutually  agreed  upon,  and  gives  au- 
thority to  convey  by  deed  the  section,  or  portion,  of  the  road 
so  sold,  together  with  all  the  rights,  properties,  and  franchises 
thereunto  pertaining.  Authority  to  sell  any  part  or  section 
of  the  road  is  equivalent  to  authority  to  sell  the  whole.  The 
rule  is,  that  whatever  the  corporation  might  voluntarily 
alienate,  its  creditors  may  subject  to  sale  by  adverse  process. 
Louisville,  etc.,  R.  W.  Co.  v.  Boney,  supra;  Coe  v.  Columbus,  etc., 
R.  R.  Co.,  10  Ohio  St.  372  (75  Am.  Dec.  518).  We  are  not  to 
be  understood  as  holding,  however,  that  property  partaking 
of  the  character  of  realty,  together  with  the  incorporeal 
rights  and  franchises  of  a  gravel  road  corporation,  may  be  sold 
by  a  constable  on  an  execution  issued  by  a  justice  of  the 
peace.  As  it  is  not  necessary  to  do  so,  we  decide  nothing 
upon  that  subject  here. 

Whether  the  constable's  sale  was  valid  or  invalid  is  not 
important  in  the  present  case,  as  it  appears  that  the  board  of 
directors  of  the  corporation  subsequently  sold  and  conveyed 
all  its  property  and  franchises  to  Hare,  who  purchased  at  the 
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constable's  sale,  and  who  paid  the  judgments  upon  which  the 
sales  were  made. 

As  we  have  already  seen,  the  statute  authorizes  the  sale 
upon  execution  of  a  gravel  road  and  its  franchises,  and  it 
also  confers  express  authority  on  the  board  of  directors  to 
sell  any  portion  or  section  of  the  road,  together  with  the 
franchises  pertaining  thereto. 

It  is  apparent  that  the  sale  and  conveyance  by  the  board 
of  directors  were  intended  merely  as  a  consummation  and 
confirmation  of  the  execution  sale  theretofore  made,  which 
was  of  doubtful  validity.  That  the  corporation  might  thus 
ratify  and  confirm  the  sale  there  can  be  no  doubt. 

The  suggestion  that  the  sale  was  made  without  consider- 
ation is  not  sustained  by  the  record.  The  averment  is  that 
the  transfer  was  made  in  consideration  of  the  previous  pur- 
chase at  the  constable's  sale,  and  the  further  consideration 
that  the  purchaser  agreed  to  place  and  keep  the  road  in  re- 
pair. In  the  absence  of  anything  appearing  to  the  contrary, 
this  must  be  assumed  to  be  a  sufficient  consideration  to  up- 
hold the  sale.  At  all  events,  the  sale  having  been  made  in 
pursuance  of  statutory  authority,  so  long  as  the  parties  in- 
terested are  content  it  is  not  for  the  State  to  inquire  whether 
or  not  the  consideration  was  adequate,  nor  can  the  State  as- 
sail the  purchase  on  the  ground  that  it  was  the  result  of  a 
scheme  to  perpetrate  a  fraud  upon  certain  of  the  stockholders. 
While  the  stockholders  are  satisfied  it  is  not  for  the  State  to 
assume  to  vindicate  their  rights  by  means  of  a  proceeding 
like  the  present. 

It  is  said  that  the  statute  makes  no  provision  for  the  re- 
organization of  a  corporation  after  its  property  has  been  sold. 
The  statute,  however,  does  provide  that  a  gravel  road  may 
be  sold  on  execution,  and  that  the  corporation  may  sell  and 
convey  its  property  and  transfer  its  franchises  to  any  other 
pairty  or  corporation.  If  an  individual  may  lawfully  acquire 
the  property  and  franchises  of  a  corporation,  it  must  follow 
as  a  matter  of  course  that  he  may,  by  pursuing  the  methods 
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pointed  out  for  the  organization  of  gravel  road  corporations, 
organize  a  new  corporation,  for  the  purpose  of  owning  and 
oi)erating  the  road  pursuant  to  the  law  under  which  such 
corporations  owe  their  existence.  The  new  corporation  woald 
take  precisely  the  rights  which  the  purchaser  acquired,  and 
no  greater. 

What  has  been  said  disposes  of  all  the  questions  made,  and 
results  in  an  affirmance. 

Judgment  affirmed,  with  costs. 

Filed  Dec.  19, 1889. 


^  No.  15,166. 

Smith  v.  Goodknight  et  al. 

iNJTJNcnoH. — Free  Oravd  Boads. — AppropriaUon  of  Material  for, — Aguu- 
ment  of  Damages. — Injunctive  relief  will  not  be  granted  to  an  owner  of 
gravel  to  prevent  its  appropriation  under  the  free  gravel  road  act,  on  the 
ground  that  the  gravel  in  controversy  was  designed  to  be  used  in  the 
construction  of  a  gravel  road  located  but  not  contracted  for,  being  a  dif- 
ferent gravel  road  from  the  one  for  which  the  appropriation  was  about 
to  be  made,  and  that  no  other  gravel  was  as  convenient  for  use  in  the 
construction  of  the  proposed  road,  and  that  irreparable  damage  would 
result  to  the  plaintiff  and  general  public  if  the  appropriation  should  be 
made.  These  matters  might  be  proper  to  be  inquired  into  on  the  assess- 
ment of  damages,  as  provided  for  in  said  act,  but  do  not  afford  any  basis 
for  an  injunction. 

Same. —  When  wiU  not  Lie. — Adequate  Remedy  at  Law. — Where  a  party  has 
a  just  and  adequate  remedy  at  law  the  extraordinary  remedy  of  injunc- 
tion will  not  lie.  In  the  present  instance  adequate  relief  is  afforded 
under  section  896,  R.  S.  1881,  providing  for  the  assessment  of  damages 
where  an  appropriation  is  made.  No  limitation  is  put  upon  the  ques- 
tions to  be  tried  in  such  a  proceeding,  and  an  appeal  may  be  taken  to 
the  circuit  court. 

From  the  Tipton  Circuit  Court. 
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i2.  B.  Beauohamp,  W.  W.  Mounts  G,  JET.  Oifford  and  /.  if. 
Fippen,  for  appellant. 

J.  N.  Waugh,  J.  P.  Kempy  J.  C.  Blacldidge,  W.  E.  Black- 
lidge  and  B.  G.  Moon,  for  appellees. 

Olds,  J. — The  appellant  filed  his  complaint  in  the  Tipton 
Circuit  Court  against  the  appellees,  Isaac  N.  Goodknight, 
Jefferson  Kemp,  Silas  I.  Davis  and  Don  Hinkle,  for  injunc- 
tion. The  complaint  is  in  two  paragraphs,  the  averments 
of  which  are  substantially  the  same. 

Appellees  demurred  separately  to  each  paragraph  of  the 
complaint  for  the  cause  that  neither  of  said  paragraphs  stated 
facts  sufficient  to  constitute  a  cause  of  action. 

The  court  sustained  the  demurrer  to  each  paragraph,  to 
which  ruling  appellant  at  the  time  excepted,  and  assigns 
such  ruling  as  error. 

The  facts  alleged  in  the  complaint  are  substantially  as  fol- 
lows: That  on  the  11th  day  of  March,  1888,  the  board  of 
commissioners  of  the  county  of  Tipton  ordered  the  construc- 
tion of  a  gravel  road  in  the  county  of  Tipton,  known  as* the 
Tipton,  Normanda  and  Kerapton  free  gravel  road,  describ- 
ing the  location  and  route  of  the  road.  It  is  then  averred 
that  afterwards,  on  the  12th  day  of  March,  1889,  said  road 
was  contracted  to  appellees,  Isaac  N.  Goodknight  and  Jef- 
ferson Kemp,  for  construction;  that  said  defendants  Good- 
knight and  Kemp,  by  their  contract,  were  to  do  all  the  work 
and  furnish  all  the  material  for  the  gravelling  of  said  road  ; 
that  the  plaintiff^  is  informed  and  believes  that  said  Qon tract- 
ors have  sublet  a  part  of  the  contract  to  the  defendants 
Davis  and  Hinkle.  It  is  further  averred  that  on  the  11th 
day  of  March,  1 889,  the  board  of  commissioners  ordered  and 
adjudged  that  gravel  road  number  20  be  located  on  the  follow- 
ing route,  describing  it ;  that  said  last-mentioned  road  has 
not  been  contracted,  but  that  all  preliminary  steps  have  been 
taken  for  the  same ;  that  said  road  is  to  be  constructed  when- 
ever the  bonds  for  the  building  of  said  road  can  be  legally 
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sold,  and  many  other  steps  taken  as  required  by  law,  and 
the  cost  of  said  improvement  has  been  estimated;  that 
plaintiff  has  several  hundred  acres  of  lands  which  are  affected 
by  said  highway,  and  will  be  taxed  for  its  construction ;  that 
he  has,  as  he  believes,  gravel  and  materials  situated  on  his 
land,  which  land  is  described  as  follows,  setting  out  a  de- 
scription ;  that  said  gravel  is  such  as  was  contemplated  and 
specified  in  the  orders  of  the  court  for  the  construction  of 
said  road  No.  20 ;  that  said  gravel  and  material  is  the  most 
convenient,  and  of  the  best  quality,  that  can  be  reached 
for  the  construction  of  a  large  portion  of  said  gravel  road 
No.  20 ;  that  the  estimate  for  £he  construction  of  said  last- 
mentioned  gravel  road  was  made  upon  the  basis  and  with 
the  view  of  said  road,  or  a  large  amount  of  it,  being  con- 
structed and  built  out  of  said  gravel ;  that  he  believes  said 
road  can  not  be  constructed  for  the  estimated  cost  thereof  if 
said  gravel  is  used  for  the  construction  of  the  first-men- 
tioned road ;  that  said  gravel  is  a  necessity,  as  plaintiff  be- 
lieves, for  the  building  of  said  gravel  road  No.  20. 

It  is  further  averred,  that  the  contractors  on  the  Tipton, 
Normanda  and  Kempton  gravel  road  are  proceeding  to  sur- 
vey, and  are  now  surveying  said  land  preparatory  to  con- 
demning said  land,  or  gravel  thereon, for  the  use  and  construc- 
tion of  said  gravel  road ;  that  plaintiff  is  informed,  and  be- 
lieves, that  if  said  parties  are  not  restrained  they  will  condemn 
said  gravel  and  use  the  same  in  the  construction  of  said  road, 
thereby  defeating  gravel  road  No.  20,  for  the  reason  that  there 
is  no  other  material  within  reach  of  said  gravel  road  No.  20 
that  can  be  placed  on  said  road  at  the  estimated  cost  thereof, 
which  can  be  used  in  lieu  of  the  gravel  in  controversy;  that 
plaintiff  is  a  large  taxpayer  on  said  gravel  road  No.  20; 
that  said  road  is  a  public  improvement  of  great  importance, 
leading  through  one  of  the  best  districts  of  the  county  ;  that 
the  defeating  of  said  road,  or  compelling  its  construction 
out  of  more  expensive  materials  than  the  gravel  herein  men- 
tioned, would  be  an  irreparable  damage  to  the  plaintiff,  and 
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the  public  in  general ;  that  the  defendants  can  procure  the 
gravel  to  construct  their  said  road  without  injury  or  damage 
to  the  parties  taxed  to  construct  road  No.  20. 

Prayer  for  injunction,  etc. 

Section  13  of  the  free  gravel  road  act,  section  1484^  El- 
liott's Supp.  1889,  provides  for  the  taking  of  materials  by 
the  contractor  for  the  construction  of  the  road,  and  pre- 
scribes a  mode  for  the  assessment  of  damages  to  the  owner 
of  the  land  or  materials  taken,  and  provides  for  an  appeal  to 
the  circuit  court  by  the  person  aggrieved.  No  limitation  is 
put  upon  the  questions  to  be  tried  in  such  proceedings. 

In  the  statute  providing  for  the  assessment  of  damages^ 
section  896,  R.  S.  1881,  it  is  provided  that  ^^Any  defendant 
may  appear  and  traverse  any  material  fact  therein  stated  in 
the  inquest,  or  he  may  plead  or  show  any  valid  matter  in  bar 
of  the  right  of  the  plaintiff  to  have  the  benefit  of  such  writ ; 
and  issues  of  law  and  of  fact  may  be  made  up  and  tried,"  etc. 

Section  905,  R.  S.  1881,  provides  that  "  When  any  per- 
son, corporation,  or  company  design  to  construct  a  canal,  or 
railroad,  or  turnpike,  graded,  macadamized,  or  plank  road, 
or  bridge,  or  establish  a  ferry,  as  a  work  of  public  utility, 
although  for  private  profit,  being  authorized  by  law  to  take 
real  property  therefor,  such  person,  corporation,  or  company 
may  have  a  writ  of  assessment  of  damages."  By  the  free 
gravel  road  act  the  contractor  is  authorized  by  law  to  take 
real  property  for  the  construction  of  a  graded  and  gravel 
road  of  public  utility,  and  is  granted  the  right  of  a  writ  for 
the  assessment  of  damages,  and  no  limit  is  provided  as  to 
the  questions  to  be  tried.  These  various  statutes  constitute 
one  general  system  of  legal  procedure,  and  must  be  con- 
strued together,  and  when  so  construed  give  to  the  land- 
owner a  just  and  adequate  remedy  at  law.  See  Swinney  v. 
Fort  Wayne,  etc.,  R.  B,  Go.,  59  Ind.  205,  and  authorities  cited 
in  that  opinion. 

It  has  been  repeatedly  held  by  this  court,  and  is  the  settled 
law  of  this  State,  that  where  a  party  has  a  just  and  adequate 
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remedy  at  law,  the  extraordinary  remedy  of  injanctioii  will 
not  lie.  Hendricks  v.  Gilchrist ^  76  Ind.  369;  RicketU\. 
Spraker,  77  Ind.  371 ;  Caskey  v.  City  of  Greensburgh,  78 
Ind.  233. 

The  complaint  in  this  case  does  not  state  any  grounds  for 
the  relief  asked ;  it  does  not  show  that  the  gravel  sought  to 
be  appropriated  is  not  subject  to  such  appropriation  ;  true, 
it  alleges  that  the  second  gravel  road  was  located,  and  cost 
of  construction  estimated  with  a  view  of  constructing  it  with 
the  gravel  in  controversy,  and  no  other  gravel  is  as  convcDient 
for  use  in  the  construction  of  it  as  the  gravel  on  the  lands 
of  the  plaintiff,  and  that  to  defeat  the  construction  of  the 
road,  or  to  require  its  construction  with  more  costly  material, 
would  be  an  irreparable  damage  to  the  plaintiff  and  the  gen- 
eral public,  but  these  facts  are  not  such  as  to  eutitle  the  party 
to  injunctive  relief.  If  the  gravel  is  subject  to  be  taken  bj 
the  contractors  the  question  of  the  amount  of  gravel  in  that 
locality,  or  the  scarcity  of  it,  and  the  use  about  to  be  made 
of  it,  might  be  a  matter  which  would  affect  its  value,  and 
bear  upon  the  question  of  damages  to  be  assessed. 

There  was  no  error  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Judgment  affirmed,  with  costs. 

Filed  Dec.  19, 1889. 
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No.  12,933. 

Pope  v.  Vajen. 

PROiasaoBY  Notes. — Release. — Estoppel, — Novation. — Pleading. — Answer, — 
Demurrer. — In  an  action  bj  the  payee  against  the  maker  of  promissory 
notes  execated  in  consideration  of  real  estate  purchased  of  the  payee, 
the  answer  alleged  the  assumption  of  payment  by  the  several  purchasers 
of  the  real  estate  from  the  maker,  of  the  notes  in  controversy,  and  an 
agreement  by  the  payee,  after  some  of  the  notes  had  been  paid  by  the 
assumers  and  others  by  the  maker,  upon  the  failure  of  the  assumers  to 
pay,  who  demanded  of  the  payee  that  he  present  the  remainder  of  the 
unpaid  notes  for  payment  in  order  that  the  interest  might  be  stopped  and 
suit  instituted  against  the  assumers,  to  release  the  maker  from  further 
liability  and  look  only  to  the  assumers. 

Held,  that  the  answer,  showing  neither  estoppel,  novation,  nor  a  release 
based  upon  a  valuable  consideration,  was  subject  to  a  demurrer. 

EixiOTT,  C.  J.,  dissents. 

From  the  Marion  Superior  Court. 

J.  Buchanan,  for  appellant. 

J.  8.  Duncan  and  C  W,  Smithy  for  appellee. 

Berkshire^  J. — This  is  an  action  by  the  appellant  against 
the  appellee  and  his  wife,  Alice  Vajen,  founded  upon  sev^ 
eral  promissory  notes  executed  by  the  appellee  and  wife  to 
the  appellant. 

The  case  was  put  at  issue,  and  tried  at  special  term  of 
the  superior  court,  and  a  judgment  rendered  for  the  appellee 
and  his  wife  Alice,  from  which  an  appeal  was  taken  to  the 
general  term,  and  in  general  term  the  judgment  at  special 
term  was  affirmed  ;  and  from  the  judgment  in  general  term, 
as  to  the  appellee  alone  the  appellant  has  taken  this  appeal. 

The  appellant  has  assigned  several  errors,  but  in  view  of 
our  conclusion  we  need  only  notice  one  of  them. 

During  the  progress  of  the  case  at  special  term  the  appel- 
lant filed  his  demurrer  to  the  second  paragraph  of  the  answer 
of  the  appellee,  which  was  overruled  by  the  court,  and  an 
exception  reserved. 
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We  have  concluded  to  set  the  paragraph  out  in  full  in  this 
opinion.     It  reads  as  follows  : 

"  The  defendant^  John  H.  Vajen,  for  his  further  separate 
answer  to  the  complaint  herein,  says  that  he  admits  the  ex- 
ecution of  the  promissory  notes  mentioned  and  described  in 
the  seveittl  paragraphs  of  the  complaint  herein^  and  exhib- 
ited with  the  said  complaint^  but  he  says  that  the  plaintiff 
ought  not  to  have  or  maintain  this  action  for  the  reason  that 
said  notes  were  each  executed  as  part  of  the  consideration  of 
certain  parcels  of  real  estate,  situated  near  the  city  of  Indi- 
anapolis, each  several  note  being  a  part  of  the  consideration 
for  a  separate  and  distinct  parcel  of  real  estate  ;  that  said 
notes  were  only  a  small  portion  of  the  promissory  notes  exe- 
cuted by  this  defendant  at  their  date ;  that  at  the  date  of  said 
notes  this  defendant  purchased  from  said  Abner  Pope,  the 
payee  of  said  notes,  three  hundred  and  eighty-five  (385) 
parcels  of  real  estate,  and  the  purchase-price  for  each  several 
^parcel  was  divided  into  six  (6)  equal  instalments,  payable 
annually,  one  instalment  upon  each  of  said  lots  each  year  for 
a  period  of  six  (6)  years,  making  a  total  of  twenty -three  hun- 
dred and  ten  (2310)  notes  so  executed  by  this  defendant  to 
said  Abner  Pope  upon  said  purchase  ;  that  immediately  after 
said  purchase  this  defendant  sold  said  three  hundred  and 
eighty-five  (385)  parcels  of  land  to  George  W.  Parker  and 
Samuel  Hanway,  and  that  upon  said  sale  to  said  Parker  and 
Han  way  they,  as  part  of  the  consideration  of  said  purchase  by 
them,  assumed  and  agreed  to  pay  the  said  promissory  not«s 
so  executed  by  this  defendant  to  said  Abner  Pope  ;  and  that 
thereafter  said  Parker  and  Hanway  sold  said  lots  to  divers 
and  sundry  parties,  the  purchaser  of  each  of  said  lots',  as  a 
part  of  the  consideration  for  such  purchase,  assuming  and 
agreeing  to  pay  the  notes  given  by  this  defendant  for  said 
lots  upon  his  purchase  thereof,  from  said  Abner  Pope.  Of 
all  of  which  facts  the  said  Abner  Pope  had  full  information; 
and  that  after  said  sale  by  said  Parker  and  Hanway,  said 
Abner  Pope  and  the  plaintiff  herein  proceeded  to  collect  the 
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money  from  said  owners  of  said  lots^  who  had  assumed  and 
agreed  to  pay  the  same,  and  dealt  with  saidassumers^  as  pay- 
ors of  said  notes^  and  as  the  persons  who  were  primarily  lia- 
ble for  the  payment  of  said  notes ;  that  said  notes  were  made 
payable  at  Fletcher's  bank,  but  that  they  were  not  presented 
at  said  bank  for  payment  when  due;  and  this  defendant  know- 
ing that  the  payment  of  said  promissory  notes  had  been  as- 
sumed by  said  purchasers,  and  knowing  that  said  Pope  was 
dealing  with  said  assumers,  by  reason  of  the  failure  of  said 
notes  to  be  presented  at  said  bank,  where  the  same  were  pay- 
able, supposed  that  said  notes  had  all  been  paid. 

'^And  this  defendant  further  shows  that,  discovering  that 
a  large  number  of  said  notes  had  not  been  paid,  this  defend- 
ant, in  the  year  1879,  called  upon  the  plaintiff  and  notified 
him  that  he  was  ready  and  prepared  to  pay  all  of  said  notes 
and  that  he  was  desirous  of  doing  so,  and  of  stopping  the 
interest  thereon ;  and  thereupon  it  was  agreed  by  and  be- 
tween this  defendant  and  said  plaintiff  that  said  plaintiff 
should  produce  all  of  said  notes  that  had  not  been  paid  and 
this  defendant  should  pay  the  same ;  and  that  accordingly, 
at  said  date,  the  plaintiff  did  produce  for  payment  a  large 
number  of  the  said  not^s,  and  thereupon  this  defendant  paid 
said  notes  in  full,  principal  and  interest ;  and  then  and  there 
this  defendant  demanded  that  the  plaintiff  should  produce 
all  the  notes  which  he  held  given  by  this  defendant  upon 
said  purchase,  in  order  that  he  might  pay  the  same,  and  thus 
stop  the  interest,  that  he  might  take  proper  steps  to  secure 
himself  from  loss  by  instituting  suits  against  the  several 
persons  who  had  assumed  and  agreed  to  pay  said  notes ;  that 
thereupon  said  plaintiff  agreed  with  the  defendant  that  he 
should  be  released  from  all  further  liability  on  the  account 
of  any  other  of  the  notes  so  executed  by  this  defendant  upon 
said  purchase,  and  that  the  plaintiff  would  look  only  to  the 
parties  who  had  assumed  and  agreed  to  pay  the  same,  and 
who  where  primarily  liable  for  their  payment ;  and  that  by 
reason  of  said  agreement  of  said  plaintiff  to  release  this  de- 
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fendant  from  all  further  liability  upon  said  notes,  this  de- 
fendant was  led  to  take  no  further  steps  in  the  matter  look- 
ing to  bis  own  protection  as  against  said  parties  who  had 
assumed  and  agreed  to  pay  said  notes. 

"  Wherefore  this  defendant  says,  that  the  plaintiff  herein 
is  now  estopped  from  prosecuting  this  action  against  him  as 
the  maker  of  said  notes. 

"And  this  defendant  now  prays  judgment  for  his  costs, 
and  for  all  other  proper  relief 

We  are  of  the  opinion  that  the  answer  is  bad,  and  that  the 
court  at  special  term  erred  in  overruling  the  demurrer  thereto, 
and  erred  in  general  term  in  affirming  the  judgment  at  special 
term.  The  answer  to  be  good  must  be  so  upon  at  least  one 
of  three  grounds :  First.  That  the  facts  alleged  constitute 
a  novation.  Second.  A  release;  and,  Third.  An  estoppel. 
In  every  novation  there  are  four  elements :  1.  An  existing 
and  valid  contract.  2.  All  parties  must  agree  to  the  new  con- 
tract. 3.  The  new  contract  must  be  valid  ;  and  4.  The  new 
contract  must  extinguish  the  old  one.  Morris  v.  WhitTmn^ 
27  Ind.  418;  Glasgow  v.  Hobba,  32  Ind.  440;  Jeweii  v. 
Pleak,  43  Ind.  368 ;  Crim  v.  Fitch,  53  Ind.  214 ;  Qark  v. 
Billings,  59  Ind.  508  ;  Fensler  v.  Prather,  43  Ind.  119  ;  5n8- 
tol,  etc,  Go.  V.  Probasco,  64  Ind.  406 ;  Parsons  v.  Tiliman, 
95  Ind.  452 ;  Kelso  v.  Fleming,  104  Ind.  180. 

It  will  hardly  be  necessary  for  us  to  take  the  time  to  ex- 
plain wherein  the  facts  pleaded  in  the  answer  fall  short  of 
showing  a  novation,  and  especially  need  we  not  do  so  as  ap- 
pellee's counsel  do  not  contend  there  was  a  novation. 

To  constitute  a  valid  release  there  must  be  a  valuable  con- 
sideration paid  therefor.  See  Kelso  v.  Fleming,  supra,  and 
authorities  cited.     No  such  consideration  is  shown. 

When  Parker  and  Han  way  purchased  the  real  estate  from 
the  appellee,  and  as  a  part  of  the  consideration  therefor  as- 
sumed and  agreed  to  pay  the  notes  that  had  been  executed 
by  the  appellee,  they  became  primarily  liable  for  the  pay- 
ment of  the  debt ;  and  as  between  the  appellee  and  them,  the 
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relation  of  principal  and  surety  existed,  they  being  the  prin- 
cipals and  he  the  surety ;  this,  however,  in  no  way  changed 
or  altered  the  appellee's  liability  to  the  appellant. 

It  was  held  in  the  case  of  Sefton  v.  Hargetty  113  Ind.  592, 
that  "the  purchaser  of  real  estate,  who  assumes  the  payment 
of  encumbrances  on  the  land,  thereby  becomes,as  to  those  pre- 
viously liable,  the  principal  debtor,  without  regard  to  the 
original  relations  of  the  parties,  or  whether  the  creditor  con- 
sented thereto  or  not ; "  and  further,  "  In  such  a  case,  if  the 
creditor  has  knowledge  of  the  facts,  and  extends  the  time  of 
payment,  without  the  consent  of  those  who  occupy  the  rela- 
tion of  sureties,  the  latter  will  be  discharged  ; "  but  it  is  not 
averred  or  contended  that  the  appellant  extended  the  time 
of  payment  to  any  one,  or  made  any  agreement  yvith  refer- 
ence to  the  payment  of  the  notes,  except  so  far  as  an  agree- 
ment is  alleged  with  the  appellee.  Conceding  that  there  was 
an  agreement  between  the  appellant  and  the  appellee  that  the 
former  would  no  longer  look  to  the  appellee  for  payment  of 
the  notes,  but  would  look  to  those  who  had  purchased  the 
real  estate  and  assumed  payment  of  the  notes,  the  agreement 
was  not  one  that  could  be  enforced,  unless  bottomed  upon  a 
valuable  consideration.     Kelso  v.  Fleming,  supra. 

The  grantees  of  the  appellee,  by  their  purchase  and  as- 
sumption, having  become  the  principal  debtors,  the  appel- 
lant had  a  complete  right  of  action  against  them,  as  well  as 
against  the  appellee  at  the  time  the  agreement  is  alleged  to 
have  been  made  for  release  of  the  appellee.  Burke  v.  -46- 
boUy  103  Ind.  1 ;  Davis  v  Hardy,  76  Ind.  272 ;  Josselyn  v. 
Edwards,  57  Ind.  212;  Kelso  v.  Fleming,  supra;  Sefton  v. 
Hargett,  supra. 

The  agreement  did  not  give  to  the  appellant  an  advantage 
or  legal  right  which  he  did  not  already  have.  The  appellee 
surrendered  no  legal  right,  nor  was  he  placed  in  a  different 
position,  to  his  prejudice,  because  of  the  promise  made  by 
the  appellant.  It  was  not  necessary  to  the  right  of  the  ap- 
VoL.  121.— 21 
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pellee  to  maintain  legal  proceedings  against  those  who  had 
assumed  to  pay  his  notes^  that  he  first  pay  them ;  but  had 
payment  been  a  condition  precedent  to  his  right  of  action  he 
was  at  liberty  at  any  time  to  leave  with  the  bank  the  money 
necessary  to  pay  the  notes,  and  this  would  have  stopped  the 
interest  which  he  alleges  in  his  answer  he  very  much  desired 
to  do,  or  he  could  have  made  a  tender  to  the  appellant  aud 
demanded  his  notes  and  then  brought  an  action  for  their  can- 
cellation, or  have  waited  until  sued  upon  them  and  kept  his 
tender  good  by  bringing  the  money  into  court.  The  facts 
pleaded  do  not  constitute  an  estoppel. 

Much  of  what  we  have  said  with  reference  to  the  ques- 
tion of  consideration  is  applicable  to  the  question  of  estop- 
pel ;  but,  in  addition,  we  may  add  that  there  is  no  averment 
tending  to  show  that  any  one  of  the  parties  who  assumed  to 
pay  all  or  any  one  of  the  notes  is  not  at  this  time  in  as  good 
condition  financially  as  on  the  day  when  the  agreement  was 
made ;  nor  is  thex*e  any  averment  tending  to  show  that  any 
action  which  the  appellee  then  had  a  right  to  bring  will  not 
be  equally  available  now  as  then. 

The  opinion  in  the  case  of  Kelao  v.  Fleming^  8upra,  covers 
the  questions  presented  by  the  record  in  this  case  and  has 
left  very  little  to  be  said  at  this  time. 

The  judgment  is  reversed,  with  costs,  with  directions  to 
the  court  below  to  sustain  the  demurrer  to  the  second  para- 
graph of  answer. 

Filed  Oct.  15,  1889;  petition  for  a  rehearing  overmled  Dec.  19, 1889. 

Dissenting  Opinion. 

Elliott,  C.  J. — Inasmuch  as  the  terms  of  the  agreement 
are  explicit,  and  there  was  a  surrender  of  a  right  by  Vajen 
on  the  faith  of  the  appellant's  promise,  I  believe  the  agree- 
ment valid  and  the  answer  good.     I,  therefore,  dissent. 

Filed  Oct.  16, 1889. 
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No.  13,880. 

Conant  et  al.  v.  The  National  State  Bank  op  Tebbe 

Haute  et  al. 

Contract. — Parol  Evidence  to  Vai'y, — How  Far  Admissible. — The  actual  con- 
sideration of  a  written  contract  may  be  shown  by  parol  evidence,  but 
where  the  acts  that  a  party  agrees  to  perform  are  specifically  set  forth, 
it  can  not  be  shown  by  parol  evidence  that  he  agreed  to  do  other  things. 
Where  there  is  neither  fraud  nor  mistake  the  parties  can  not  add  a 
stipulation  to  a  written  contract  complete  in  all  its  parts. 

Same. — Express  Warranty. — Where  there  is  a  written  instrument  embody- 
ing the  terms  of  the  contract  between  buyer  and  seller,  an  express  war- 
ranty can  not  be  imported  into  the  contract  by  parol  evidence. 

SaIjE. —  WriUen  Ooniraet.—  WarraiUy. — A  written  proposal  for  a  sale  of  flour 
machinery,  which  became  by  acceptance  the  contract  between  the  par- 
ties, contained  the  following  statement :  "  We  will  furnish  the  follow- 
infc  machinery  for  a  one-hundred-barrel  mill  (of  twenty-four  hours)  set 
up  in  your  mill  building." 

Heldj  it  did  not  constitute  a  warranty  that  the  machinery  would  manu- 
facture any  particular  grade  of  flour. 

Same. — For  Special  Purpose. — Implied  Warranty. — Extent  cf. — A  manufac- 
turer of  machinery,  who  sells  it  to  a  person  whom  he  knows  buys  it  for 
a  special  purpose,  and  with  the  intention  of  putting  it  to  a  particular 
Qse,  does,  as  a  general  rule  and  in  the  absence  of  an  express  warranty, 
impliedly  warrant  that  the  machinery  is  reasonably  fit  for  that  pur- 
pose, and  reasonably  suited  to  that  use.  The  implied  warranty  does  not 
extend  beyond  that  limit. 

Same. — Representations  as  to  the  FkUure, — How  (hnArued. — ^The  representa- 
tions of  the  sellers  of  machinery  as  to  what  the  machinery  would  do  in 
the  future  must  be  deemed  to  be  expressions  of  opinion,  and  not  fraud- 
ulent in  their  nature,  unless  facts  are  averred  which  give  them  a  differ- 
ent efiect. 

Same. — Pleading. — Answer. — AvermeTit  of  Fraud. — Where  an  answer  charges 
that  the  plaintiffs,  who  were  the  sellers  of  the  machinery,  were  experts 
in  flour  mill  machinery,  and  made  certain  represeotations  as  to  what 
the  machinery  would  do  in  the  future,  it  must,  in  order  to  charge  fraud 
upon  them,  show  that  they  knew,  or  had  reason  to  believe,  that  the 
statements  as  to  what  the  machinery  would  accomplish  were  false  and 
fraudulent. 

Pleading. — Fraud. — How  Pteaded.—One  who  charges  fraud  must  plead 
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all  the  facts  constituting  the  fraud,  for,  as  the  presumption  is  in  favor 
of  fair  dealing,  he  can  secure  nothing  by  intendment. 
Married  Woman. — May  Become  Partner. — Under  the  act  of  1881  a  mar- 
ried woman  may  become  a  partner  in  a  business. 

From  the  Parke  Circuit  Court. 

C.  F.  McNutty  S.  R.  Hamill,  D.  H.  Maxwell^  8.  C.  Davis, 
8.  B.  Davis,  T.  B.  Long,  G.  W.  Fans,  J.  G.  McNuU  and  F, 
A.  McNutt,  for  appellants. 

B.  E.  Rhoads,  L  K  Pierce  and  -B.  F.  WUliama,  for  ap- 
pellees. 

« 

Elliott,  C.  J. — The  appellees  declared  upon  five  promis- 
sory notes  and  a  mortgage  executed  by  the  appellants  for 
mill  machinery,  and  the  latter  answered  the  complaint  in 
several  paragraphs  of  great  length,  to  all  of  which  demur- 
rers were  sustained. 

The  answers  are  very  voluminous,  and  it  would  uselessly 
encumber  the  record  to  set  them  out,  and  we  shall  not  at- 
tempt to  do  so,  but  will  refer  to  such  parts  of  them  as  are 
important  when  we  come  to  consider  the  rules  of  law  appli- 
cable to  them. 

Several  of  the  paragraphs  of  the  answer  may  be  disposed 
of  by  the  application  of  the  familiar  rule  that  where  a  writ- 
ten instrument  is  executed  it  becomes  the  repository  of  the 
entire  contract,  and  the  undertaking  and  agreement  of  the 
parties  must  be  asce;*tained  from  the  instrument  and  measured 
by  its  provisions.  The  decision  in  Welz  v.  Rhoditis,  87  Ind. 
1,  has  been  much  limited,  if,  indeed,  not  entirely  over- 
thrown, by  the  later  decisions,  and  the  broad  doctrine  there 
laid  down  can  not  be  regarded  as  correct.  Diven  v.  Johnsoriy 
117  Ind.  512;  Singer  Mfg.  Co.  v.  Forsyth,  108  Ind. 334.  It 
is  true  that  the  actual  consideration  of  a  contract  may  be 
shown  by  parol  evidence,  but  it  is  not  true  that  where  tte 
acts  that  a  party  agrees  to  perform  are  expressly  and  spe- 
cifically set  forth,  it  may  be  shown  by  parol  evidence  that  he 
agreed  to  do  other  things.     Where  the  writing  states  spe- 
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cifically  the  acts  which  the  parties  are  to  perform,  no  other 
acts  caft  be  proved  by  parol  except  in  cases  of  fraud  or  mis- 
take. The  writing  takes  up  and  retains  the  whole  and  every 
part  of  the  contract,  leaving  nothing  to  be  supplied  by  ex- 
trinsic evidence.  Glanin  v.  Eaterly,  etc.,  Co.,  118  Ind.  372; 
Seavey  v.  Shurick,  110  Ind.  494;  Carr  v.  Hays,  110  Ind. 
408;  Low  v.  Studabaker,  110  Ind.  57;  Long  v.  Straus^  107 
Ind.  94  (100)  ;  Brown  v.  Russell  &  Co,,  105  Ind.  46  ;  Ice  v. 
Ball,  102  Ind.  42 ;  Phillbrook  v.  Emswiler,  92  Ind.  590. 

The  provisions  of  a  written  contract  can  not  preclude  a 
party  from  showing  that  it  was  obtained  by  fraud.  Burns 
V.  Thompson^  91  Ind.  146 ;  Hines  v.  Driver,  72  Ind.  125 ; 
Galling  v.  Newell,  9  Ind.  572.  But,  where  there  is  neither 
fraud  nor  mistake,  the  parties  can  not  add  a  stipulation  to  a 
written  contract  complete  in  all  its  parts.  This  rule  even 
extends  to  cases  where  there  are  preliminary  written  agree- 
ments which  are  merged  in  a  complete  final  contract.  Phill- 
brook V.  Emswiler,  supra;  Turnet^  v.  Cool,^23  Ind.  56 ;  Bailey 
V.  Snyder,  13  Sergt.  &  R.  160;  Williams  v.  Morgan,  15  Q. 
B.  782.  The  reason  for  the  rule  is,  that  if  the  complete  and 
final  written  contract  is  not  regarded  as  the  best  evidence  of 
the  entire  agreement  of  the  parties  the  courts  can  not  de- 
termine where  the  preliminary  negotiations  ended  and  the 
final  contract  became  complete.     Wharton  Cont.  section  684. 

In  this  instance  the  appellants  can  not  add  to  the  written 
contract  a  stipulation  that  the  sellers  of  the  mill  machinery 
agreed  to  furnish  and  place  in  operation  machinery  that 
would  manufacture  three  designated  grades  of  flour,  and  with 
a  capacity  of  one  hundred  barrels  daily,  for  the  specific  and 
unambigaous  provision  of  the  contract  is  that  the  sellers 
agree  to  furnish  and  put  in  operation  "  machinery  for  a  one- 
hundred-barrel  mill,"  and  the  machinery  which  they  agreed 
to  furnish  is  particularly  described  and  designated  The  pro- 
visions of  the  contract  are  specific,  and  these  specific  provi- 
sions can  not  be  supplanted  by  oral  statements.  To  permit 
parties  to  substitute  oral  statements  for  written  stipulations 
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would  render  written  instruments  valueless,  and  leave  to  the 
uncertainty  of  human  memory  the  terms  of  contracts.  This 
would  defeat  the  chief  purpose  of  a  written  instrument, 
which  is  to  furnish  certain,  reliable  and  permanent  evidence 
of  the  contract.  Where  parties  commit  their  contract  to 
writing,  by  that  writing  they  must  stand,  where  there  is 
neither  fraud  nor  mistake.  This  must  be  true,  or  else  the 
distinction  between  oral  and  written  contracts  will  be  utterly 

m 

broken  down. 

Where  there  is  a  written  instrument,  embodying  the  terms 
of  the  contract  between  buyer  and  seller,  an  express  warranty 
can  not  be  imported  into  the  contract  by  parol  evidence. 
Where  the  writing  contains  an  express  warranty  implied  ones 
are  excluded.  This  doctrine  rests  upon  the  general  rule  al- 
ready stated,  and  is  one  among  the  best  settled  in  the  law. 
Johnston  Harvester  Co.  v.  Bartiey,  81  Ind,  406  ;  Brovm  v. 
Russell  &  Co.f  supra;  Randall  v.  Rhodes,  1  Curtis  C.  C.  90; 
Deming  v.  Foster,  42  N.  H.  1 65 ;  Dickson  v.  Ziziniay  70  E. 
C.  L.  R.  602 ;  Parkinson  v.  iee,  2  East,  34 ;  Warlnissee  v. 
Card,  74  Iowa,  306 ;  Nichpls,  etc.,  Co.  v.  Wyman,  71  Iowa, 
160. 

The  written  proposal  of  the  sellers  of  the  machinery  which 
became,  by  acceptance,  the  contract  between  the  parties,  con- 
tains no  warranty  of  what  the  machinery  will  do.  The  in- 
troductory sentence  of  the  sellers'  proposal  is  this :  *'  We 
will  furnish  the  following  machinery  for  a  one-hundred-bar- 
rel mill  (of  twenty-fouf  hours),  set  up  in  your  mill  build- 
ing." This  sentence  is  followed  by  a  specific  description  of 
the  various  articles  which  the  vendors  propose  to  sell.  It  is 
doubtful  whether  there  is  any  express  warranty  at  all ;  but, 
however  this  may  be,  it  is  quite  clear  that  there  is  no  war- 
ranty that  the  machinery  will  manufacture  any  particular 
grades  of  flour.  It  is  true  that  no  special  form  of  words  is 
required  to  constitute  a  warranty,  but  there  must  be  enough 
to  fairly  express  an  intention  to  warrant  the  thing  sold  to  be 
what  it  is  represented.    Mason  v.  Chajypell,  15  Gratt.  572.  A 
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description  of  a  thing  is  not  of  itself  a  warranty  of  what  it 
will  accomplish.  A  warranty  is  not  necessarily  a  part  of  a 
contract ;  it  is,  indeed,  a  collateral  and  independent  element, 
and  must  be  expressed  in  the  writing,  except  in  cases  where 
the  law  implies  a  warranty.  There  may  be  an  implied  war- 
ranty without  positive  stipulations,  but  there  can  be  no  ex- 
press warranty  without  appropriate  words  expressing  an  in- 
tention to  warrant,  and  fairly  conveying  that  meaning. 

A  manufacturer  of  machinery  who  sells  it  to  a  person 
whom  he  knows  buys  it  for  a  special  purpose,  and  with  the 
intention  of  putting  it  to  a  particular  use,  does,  as  a  general 
rule,  and  in  the  absence  of  an  express  warranty,  impliedly 
warrant  that  the  machinery  is  reasonably  fit  for  that  purpose, 
and  reasonably  suited  to  that  use.  McClamrock  v.  Flint,  101 
Ind.  278 ;  Poland  v.  Miller,  95  Ind.  387.  But  the  implied 
warranty  does  not  extend  beyond  this  limit.  It  does  not 
affirm  that  the  machinery  will  manufacture  articles  of  a  pe- 
culiar  grade  and  quality.  If  the  article  is  reasonably  fit  for 
the  purpose  for  which  the  purchaser  bought  it,  and  to  which 
the  seller  knew  it  was  intended  to  be  applied  there  is  no 
breach  of  the  implied  warranty.'  Robinson  Mach.  Works  v. 
Chandler,  56  Ind.  575 ;  Clianter  v.  Hopkins,  4  M.  &  W.  399 ; 
OUivant  v.  Bayley,  5  Q.  B.  288  ;  Po^i,  Carbon  Co.  v.  Groves, 
68  Pa.  St.  149. 

What  we  have  said  disposes  of  all  the  questions  respecting 
the  warranty  which  appellants  have  argued,  or  the  record 
presents. 

The  allegations  of  the  answers  which  assume  to  plead  fraud, 
do  not  charge  that  the  sellers  of  the  machinery,  for  which 
the  notes  in  suit  were  given,  misrepresented  any  material 
fact.  They  do,  however,  charge  that  the  sellers  represented 
that  they  were  experts  in  "flour-mill  machinery;  that  they 
had  a  peculiar  knowledge  in  relation  to  flour-mill  ma- 
chinery," and  that  the  defendants  were  ignorant  of  such 
matters.  These  answers  also  charge  that  the  sellers,  being 
experts,  "with  intent  to  deceive  the  defendants  and  take 
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advantage  of  their  want  of  knowledge,  falsely  represented 
that  the  machinery  specified,  with  proper  adjustments,  was 
adapted  to  and  in  all  respects  sufficient,  and  had  a  capacity  of 
one  hundred  barrels  per  day  of  the  three  grades  of  flour, 
patent,  clear  and  low  grade,  and  that  said  machinery,  when 
adjusted  and  set  up,  had  the  capacity  to  make  flour  in  said 
quantity  and  quality,  properly,  economically  and  profitably." 

The  representations  which  the  answer  charges  that  the 
sellers  made  to  them,  when  taken  together,  can  not  very  well 
be  held  to  be  more  than  the  expressions  of  opinions  and 
commendations  relating  entirely  to  the  work  the  machinery 
can  do  in  the  future,  and  the  manner  in  which  it  will  do  that 
work.  It  is  quite  well  settled  that  mere  commendation  will 
not  in  ordinary  cases  be  regarded  as  fraudulent  representa- 
tions. Neidefer  v.  Ohastain,  71  Ind.  363  (36  Am.  R.  198).  It 
is  difficult  in  this  instance  to  separate  the  statements,  and  it 
would  seem  that  all  were  merely  commendatory  of  the  ma- 
chinery, but  without  deciding  this  point  we  pass  to  others. 

The  statement  of  an  opinion  is  not,  as  a  general  rule,  the 
representation  of  a  fact,  and  such  a  statement  can  seldom  be 
deemed  fraudulent.  The  representations  of  the  sellers  of 
the  machinery  were  as  to  what  the  machinery  would  do  in 
the  future,  and  such  representations  are  deemed  expressions 
of  opinion,  unless  facts  are  averred  which  give  'them  a  dif- 
ferent effect.  The  statements  of  the  sellers  were  not  repre- 
sentations of  what  had  been  done  in  the  past,  but  were 
assertions  of  what  could  be  done  in  the  future.  The  repre- 
sentations were  predictions  of  what  might  be  done,  and  not 
assertions  of  what  had  been  done.  Ordinarily  even  state- 
ments of  facts  do  not  constitute  fraud  when  they  relate  solely 
to  the  future.  Bethell  v.  Bethell^  92  Ind.  31 8  ;  Burt  v.  BowleSy 
69  Ind.  1 ;  Fouty  v.  Fouty,  34  Ind  433 ;  Fenwick  v.  Grimes, 
5  Cranch  C.  C.  439 ;  Long  v.  Woodman,  58  Maine,  49.  In 
this  case  the  representations  were  both  as  to  matters  of  opin- 
ion and  as  to  matters  in  the  future,  so  that  there  must  be 
some  very  strong  features  to  take  the  case  out  of  the  general 


NOVEMBER  TERM,  1889.  329 

Conant  ei  oL  v.  The  National  State  Bank  of  Terre  Haate  et  cU, 

rule  that  statements  of  matters  of  opinion  and  statements  in 
the  nature  of  predictions  can  not^  although  untrue^  constitute 
fraudulent  representations. 

If  the  contract  between  the  parties  had  been  for  a  mill 
actually  in  operation^  then  it  might  with  much  force  be  ar- 
gued that  the  representations  were  of  matters  of  fact  and 
not  simply  of  matters  of  opinion^  for  there  is  an  essential 
difference  between  representations  concerning  a  mill  that  has 
been  tried  and  its  capacity  ascertained,  and  that  capacity  has 
become  known  to  the  vendor,  and  representations  as  to  what 
untried  machinery  will  accomplish  in  the  future.  Sieveking 
V.  lAtzler,  31  Ind.  13;  Faribault  v.  Sater,  13  Minn.  223. 
Here  the  machinery  was  to  be  furnished  by  the  vendors,  and, 
so  far  as  appears  from  the  record,  it  had  not  been  tried,  and 
there  is  no  averment  that  the  sellers  either  knew  or  had 
reason  to  believe  that  their  opinion  as  to  its  capacity  and 
power  was  not  honestly  entertained  and  well  founded.  We 
can  not  add  averments  to  a  pleading  in  any  case  where  it  is 
challenged  by  demurrer,  and  least  of  all  where  it  charges 
fraud.  One  who  charges  fraud  must  plead  all  the  facts  con- 
stituting fraud,  for,  as  the  presumption  is  in  favor  of  fair 
dealing,  he  can  secure  nothing  by  intendment.  The  charge 
that  the  sellers  designed  to  defraud  the  defendants  does  not 
supply  the  place  of  the  absent  material  facts. 

There  are  exceptions  to  tlie  general  rule  that  expres- 
sions of  opinion  can  not  be  considered  fraudulent  representa- 
tions, and  the  only  possible  theory  upon  which  the  answer 
can  be  sustained  is  that  it  takes  the  case  out  of  the  general 
rule  and  brings  it  within  the  exception. 

If  such  a  case  as  this  can  possibly  be  drawn  from  under 
the  general  rule  it  must  be  upon  the  ground  that  the  sellers, 
for  the  purpose  of  deceiving  the  purchasers,  falsely  and 
fraudulently  represented  that  they  were  specialists  possessing 
superior  knowledge,  or,  being  specialists,  fraudulently  availed 
themselves  of  their  position  and  the  purchasers'  belief  in 
their  superior   knowledge   to    deceive   and   defraud   them. 
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Betkell  y.  Bethell,  supra;  Kinney  v.  Dodge,  101  Ind.  573; 
AUwood  V.  Small,  6  Clark  &  F.  232 ;  1  Story  Eq.  Jur  ,  sec- 
tion 198 ;  2  Pomeroy  Eq.  Jur.,  section  878.  It  is  essentia], 
in  such  a  case  as  this,  that  the  opinion  should  not  only  be 
unfounded  but  should  also  be  fraudulent,  for  here  the  sellers 
were,  as  the  answer  avers,  specialists,  and  their  expressions 
of  opinion  related  solely  to  untried  machinery,  and  were  not 
concerning  past  or  existing  things.  It  can  not  be  said  that 
the  representation  that  they  were  experts  was  fraudulent,  for 
that  representation  was  true,  so  that  the  only  question  is 
whether  their  expressions  of  opinion  were  false  and  fraudu- 
lent. In  such  a  case  as  this—and  we  confine  our  decision 
closely  to  the  case  at  our  bar — the  opinion  must  be  fraudu- 
lent, as  well  as  false  or  unfounded.  A  purchaser  who 
knows  that  the  statements  made  to  induce  him  to  buy  are 
simply  expressions  of  opinion  can  not  successfully  charge  the 
seller  with  fraud,  unless  he  shows  that  the  seller  knew,  or  had 
reason  to  believe,  that  his  statements  were  false,  for  if  the  sel- 
ler honestly  entertains  the  opinion  he  expresses,  although  he 
may  be  an  expert,  he  is  not  guilty  of  fraud  in  expressing  it, 
even  though  it  may  be  entirely  incorrect.  There  is  nothing  in 
the  answer  before  us  which  will  justify  the  conclusion  that 
the  sellers  either  knew,  or  had  reason  to  believe,  that  their 
opinion  as  to  what  the  machinery  would  accomplish  was  un- 
founded. The  presumption  in  favor  of  honesty  requires  that 
it  be  held,  in  the  absence  of  countervailing  facts,  that  the 
opinion  was  honestly  entertained  and  truthfully  expressed. 
If  facts  existed  which  made  the  representations  fraudulent 
they  should  have  been  pleaded  as  facts ;  conclusions  are  not 
sufficient. 

We  are  not  dealing  with  a  case  where  the  statements  wei-e 
as  to  matters  of  fact ;  if  we  were,  a  different  rule  would  ap- 
ply, for  then  it  would  not  be  necessary  to  aver  knowledge. 
Kirkpatrick  v.  Reeves,  ante,  p.  280.  Nor  are  we  dealing 
with  a  question  of  evidence.  Our  discussion  concerns  ques- 
tions arising  upon  the  answer,  and  we  can  only  consider 
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the  substantive  facts  which  it  alleges  positively  and  directly, 
for  the  demurrer  admits  only  such  facts  as  are  well  pleaded. 
If  the  question  arose  on  the  evidence,  then  there  would  be 
a  wide  range  for  inference,  and  circumstances  might  weigh 
heavily,  but  it  is  otherwise  where  the  question  arises  on  a 
pleading  professing  to  set  forth  a  defence  based  on  fraudu- 
lent representations.  If,  therefore,  material  facts  are  absent 
the  pleading  must  be  adjudged  bad. 

Under  the  act  of  1881  a  married  woman  may  become  a 
partner  in  a  business  firm..  Burk  v.  Plaity  88  Ind.  283.  The 
decision  in  Haas  v.  Shaw,  91  Ind.  384,  was  based  upon  the 
law^  as  it  existed  prior  to  the  adoption  of  the  act  to  which 
we  have  referred. 

Judgment  affirmed. 

Filed  Oct.  17, 1889 ;  petition  for  a  rehearing  overruled  Dec.  19, 1889. 


No.  14,050. 

The  City  op  Elkhart  v.  Wickwire  et  al. 

MuNiCTPAi*Ck)BFOBATiON. — A$9e8tmerUs, — OoUaUral  Attack, — Pi'trnmipfion, — 
In  a  collateral  attack  upon  the  right  of  the  city  to  enforce  its  assess- 
ments, everj  presumption  will  be  taken  in  favor  of  the  action  of  the 
city  and  its  officers,  and  unless  the  complaint  discloses  a  state  of  facts 
which  show  clearly  that  the  assessments  are  void,  the  right  to  enforce 
their  collection  will  be  presumed. 

Samk. — Ten  Per  Cent,  Limit. — AssessmerUs  Void  only  as  to  Excen. — Assess- 
ments for  the  construction  of  sewers,  drains  and  cisterns  which  exceed 
ten  per  cent,  of  the  assessed  value  of  the  property  appearing  upon  the 
tax  duplicate,  prohibited  by  the  proviso  of  section  3106,  R.  S.  1881,  re- 
lating to  their  constniction,  are  void  only  as  to  the  excess ;  and  plain- 
tiffs seeking  to  annul  the  assessments  can  not  complain  in  a  collateral 
proceeding  until  they  have  paid,  or  offered  to  pay,  all  except  the  excess. 
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Same,— iS^ion  3106,  R,  S.  188L—SpeeifioaJtion  4S  Unmodified.-'Seciion  753, 
Elliott's  Supp.,  relating  to  street  improvements  and  the  collection  of 
assessments  therefor,  neither  limits  nor  widens  in  any  way  the  opera- 
tion of  specification  43,  section  3106,  relating  to  the  construction  of 
sewers,  drains  and  cisterns. 

9ame. — ImproDement  Ordinances, — Piiblieation. — Property-Hciden  Chargeable 
with  Notice. — ^The  statute  for  the  incorporation  of  cities  makes  pro- 
yision  for  the  publication  of  only  such  ordinances  as  are  penal  in  dieir 
character.  It  is  the  duty  of  residents  of  the  city  to  take  notice  of  the 
acts  and  proceedings  of  the  common  /council  relating  to  public  matters, 
and  property-holders  knowing  that  improvements  are  being  made  mast 
inform  themselves  as  to  the  authority  by  which  it  is  done. 

Same.—  Contractors, — Payment  of  by  City. — The  ordinances  having  provided 
how  the  assessments  should  be  made,  and  the  proportion  to  be  paid  by 
the  property-holders  and  by  the  city,  declaring  the  assessments  liens 
upon  the  property,  and  providing  the  mode  of  their  collection,  it  was 
proper  for  the  city  to  pay  the  contractors  and  levy  the  assessments  in 
instalments,  thereby  lessening  the  burden  of  the  property-holders. 

Same. — Precepts. — May  Issue  in  CUy^s  Name, — In  such  a  case,  although  the 
ordinances  did  not  provide  in  whose  name  the  precepts  should  issue, 
the  payment  by  the  city  not  discharging  the  assessments  as  against  the 
property- holders,  the  money  being  still  due  the  city,  the  assessments 
may  be  made  for  the  benefit  of  the  city  and  precepts  issued  in  its  name. 

Same. — Assessment  of  Property. — How  ShaU  be  Made, — That  the  property  was 
not  assessed  as  provided  for  in  section  3163,  B.  S.  1881,  is  immaterial, 
as  the  section  under  which  the  improvement  was  made  (3106,  R.  S.  1881) 
provides  that  the^estimated  cost  and  assessment  shall  be  m&de  upon  the 
property  benefited  thereby  in  such  equitable  manner  as  the  common 
council  may  deem  just. 

Same. — Benefits, — Appointment  of  Committee  to  Ascertain, — A  resolution  in 
accordance  with  the  provisions  of  the  ordinances  and  with  the  statute, 
by  which  a  committee  is  appointed  to  ascertain  the  benefits  to  the  dif- 
ferent pieces  of  property,  is  unobjectionable. 

From  the  Elkhart  Circuit  Court. 

/.  H.  Baker,  J.  H,  DefreeSy  Jr.,  P.  L.  Turner  and  0.  T, 
Chamberlain,  for  appellant. 
JET.  C.  Dodge,  for  appellees. 

BERKSHIRE;  J. — This  IS  an  action  to  annul  and  enjoin 
certain  assessments  which  the  common  council  of  the  ao- 
pellant  has  made  against  the  different  properties  owned  by 
the  appellees. 
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The  complaint,  in  brief,  is  as  follows  :  That  the  common 
council  enacted  an  ordinance  for  the  construction  of  a  sewer 
along  one  of  its  streets,  known  as  Second  street,  from  a  cer- 
tain named  point  on  the  lands  owned  by  the  Lake  Shore  and 
Michigan  Southern  Railway  Company  to  the  St.  Joseph 
river ;  that  the  ordinance  was  duly  enacted,  and,  as  we  un- 
derstand the  complaint,  there  is  no  objection  made  to  the 
validity  of  the  ordinance,  but  the  cause  of  complaint  is  that 
the  ordinance  was  never  published,  and,  therefore,  the  ap- 
pellees were  uninformed  as  to  its  enactment  and  contents; 
that  after  the  passage  of  the  ordinance,  and  on  the  7th  day 
of  October,  1884,  and  before  any  estimate  of  the  cost  of  the 
improvement,  and  before  having  ascertained  that  its  cost 
would  not  exceed  ten  per  cent,  of  the  assessed  value  of  the 
real  property  to  be  affected,  the  appellant  entered  into  a  con- 
tract for  the  construction  of  said  sewer,  a  copy  of*  which  is 
embodied  in  the  complaint;  that  the  work  was  fully  com- 
pleted on  the  13th  day  of  May,  1885,  accepted  by  the  ap- 
pellant and  fully  paid  for  out  of  its  city  treasury ;  that,  at 
the  time  the  work  was  completed  and  paid  for,  no  estimate 
of  its  cost  had  ever  been  made,  and  the  appellees  had  no 
notice  that  the  city  intended  to  assess  the  appellees  for  its 
reimbursement;  that,  on  the  1st  day  of  June,  1885,  the  city 
council  of  the  appellant  duly  enacted  another  ordinance  for 
the  construction  of  other  and  different  sewers  than  said  Sec- 
ond street  sewer ;  that  the  description  of  the  property  de- 
clared in  said  ordinance  to  be  benefited  by  said  last-men- 
tioned sewer  included  all  the  property  bordering  upon,  or 
in  any  way  benefited  by,  the  Second  street  sewer,  all  of  which 
was  sufficiently  drained  at  the  time  by  the  said  Second  street 
sewer. 

This  ordinance  is  also  embodied  In  the  complaint,  after 
which  is  the  following  averment :  "  That  although  it  was 
recorded  as  set  out,  the  following  amendment  was  made,  to 
wit :  '  That  said  sewer  pipes  west  of  Second  street  extend  to 
Third  street,  and  that  they  be  laid  in  the  center  of  each  al- 
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ley  from  Sycamore  street  up  to  and  including  the  first  alley 
south  of  Harrison  street ; '  ^'  but  nothing  further  is  alleged 
with  reference  to  the  amendment;  that^  on  the  30th  day  of 
June^  1885^  the  appellant  let  the  contract  for  the  construc- 
tion of  all  of  said  sewers  ;  that  at  no  time  prior  to  the  letting 
of  said  contract  had  the  appellant  caused  any  estimate  to  be 
made  of  the  cost  of  the  improvement,  and  had  in  no  way 
ascertained  that  the  cost  thereof  would  not  exceed  ten  per 
cent,  of  the  assessed  value  of  the  property  to  be  benefited 
thereby ;  and  that  the  contractors  fully  completed  said  sewers 
on  the  1st  day  of  September,  1885,  and  the  same  were  paid 
for  out  of  the  general  revenue  of  the  city;  that,  on  the  10th 
day  of  March,  1886,  by  resolution  the  said  common  council 
of  said  city  appointed  three  of  its  members  to  make  an  es- 
timate of  benefits  resulting  to  property  from  the  construc- 
tion of  safd  sewers ;  that  at  no  time  prior  to  March  10th,  1886, 
had  any  committee  of  said  council  taken  any  action  towards 
assessing  any  of  the  expense  of  said  work  against  the  appel- 
lees or  their  property;  that  on  said  day,  without  in  any 
manner  notifying  the  appellees,  or  without  any  precedent 
publication  of  said  ordinances^  or  without  giving  the  appel- 
lees or  other  interested  citizens  an  opportunity  to  be  heard 
as  to  any  of  the  matters  involved  in  the  construction  of  said 
sewers,  or  the  matter  of  said  assessment,  the  said  committee 
made  its.  report  to  the  said  common  council,  ap{>ortion- 
ing  to  each  piece  of  property  the  amount  that  should  be  as- 
sessed against  it  because  of  the  accruing  benefits  on  account 
of  the  construction  of  said  sewers ;  that  the  report  was  ap- 
proved and  the  amount,  as  apportioned  by  the  committee, 
assessed  against  each  of  said  several  pieces  of  property  by 
resolution  adopted  by  said  council,  nine  of  the  members  of 
said  council  voting  in  the  affirmative  and  three  in  the  neg- 
ative ;  that,  on  the  14th  day  of  April,  1886,  the  said  com- 
mon council  directed  the  city  treasurer  to  proceed  with  the 
collection  of  said  assessments ;  that  the  several  assessments 
are  unjust  and  unequal  as  between  the  several  appellees,  and 
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as  between  them  and  other  persons  who  are  not  parties  to 
the  action,  and  are  not  based  on  a  just  and  equitable  assess- 
ment of  the  expenses  incurred  and  benefits  to  accrue  from 
said  improvements ;  that  the  cost  of  said  sewers  and  the  as- 
sessment against  the  property  of  the  appellees,  each  and  sev- 
erally, exceed  a  sum  equal  to  ten  per  cent,  of  the  valuation 
for  taxation ;  that  those  of  the  appellees  who  own  property 
on  said  Second  street  which  is  not  situated  upon  or  abutting 
said  lateral  sewers,  are  assessed  for  the  cost  of  the  construc- 
tion of  said  Second  street  sewer  as  well  as  for  the  construction 
of  said  lateral  sewers ;  and  that  those  of  them  who  own  prop- 
erty abutting  on  said  lateral  sewers,  and  not  abutting  on  said 
Second  street  sewer,  are  assessed  for  the  cost  of  constructing 
said  Second  street  sewer  as  well  as  said  lateral  sewers ;  that 
said  Second  street  is  two  hundred  and  fifty  rods  long,  run- 
ning north  and  south,  and  said  Second  street  sewer  extends 
the  full  length  thereof;  that  said  lateral  sewers  connect  with 
said  Second  street  sewer  every  twenty-five  rods  east,  and  a 
like  distance  west  from  said  Second  street  sewer ;  that  no  or- 
dinance, by-law,  tax  authorized  by  law,  resolution,  or  action 
of  said  appellant,  or  its  common  council,  or  other  officer 
thereof,  than  above  fully  set  forth,  has  ever  been  passed  or 
taken  by  which  the  appellant  claims  the  right  to  said  assess- 
ment and  tax  against  appellees  and  their  property ;  that  said 
assessment  was  not  made  upon  the  basis  of  the  whole  length 
of  said  street  so  improved  at  a  uniform  price  estimated  per 
running  foot;  and  said  appellant  has  not  sought,  and  is  not 
now  seeking,  to  enforce  said  assessment  by  the  issuance  of  a 
precept  to  the  contractor,  but  has  ordered  its  treasurer  to  en- 
force said  assessments  for  its  reimbursement ;  that  the  appel- 
lant has  no  right  to  claim,  maintain  or  assert  said  lien  against 
the  property  of  the  appellees ;  that  all  of  said  sewers  were 
established  by  said  appellant  as  a  public  improvement  of  the 
streets  of  said  city  generally,  and  not  for  the  benefit  of  the 
appellees  or  of  their  property. 

It  is  then  averred  that  the  said  assessments  have  thrown  a 
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cloud  upon  the  appellees'  title,  followed  with  a  prayer  that  the 
assessments  be  annulled ;  that  the  appellees'  title  be  quieted, 
and  that  an  injunction  be  granted. 

The  appellant  demurred  to  the  complaint,  which  demurrer 
was  overruled  and  the  proper  exception  taken.  The  case 
was  then  put  at  issue  by  the  filing  of  an  answer  in  general 
denial,  and  submitted  to  the  court  for  trial,  with  a  request 
for  a  special  finding  ;  a  special  finding  was  made,  and  excep- 
tions to  the  conclusions  of  law  taken  by  the  appellant ;  mo- 
tions for  a  venire  de  novo  and  for  a  new  trial  were  made  by 
the  appellant ;  the  motions  were  overruled  and  proper  excep- 
tions reserved. 

There  are  several  errors  assigned,  but  it  only  becomes 
necessary  that  we  rule  upon  the  first  one :  "  The  court  erred 
in   overruling  the  demurrer  to  the  complaint." 

The  complaint  is  clearly  bad.  Counsel  for  the  appellees 
suggests  that  the  complaint  is  not  in  the  nature  of  a  bill  in 
equity  for  an  injunction,  but  is  a  complaint  to  set  aside  the 
assessments  complained  of,  and  to  have  their  titles  to  their 
respective  pieces  of  property  quieted  as  against  said  assess- 
ments. This  suggestion  is  made  in  answer  to  the  point  made 
by  appellant's  counsel,  that  the  appellees  will  not  be  granted 
any  relief  by  way  of  injunction  if  any  part  of  the  assessment  is 
legal  until  they  pay,  or  offer  to  pay,  that  part  which  is  legal. 

Whether  the  action  is  in  the  nature  of  a  bill  to  enjoin  the 
collection  of  the  assessments,  to  annul  and  set  the  same  aside, 
or  to  quiet  title  to  the  real  estate  upon  which  they  rest,  can 
make  no  difierence,  as  the  principle  involved,  in  either  event, 
is  the  same.  In  either  case  the  action  is,  in  character,  an 
equitable  proceeding,  and  if  any  part  of  the  assessment  is 
legal,  though  a  part  may  be  illegal,  equity  will  not  afford  any 
relief  until  that  part  which  is  legal  is  paid,  or  an  offer  made 
to  pay  it. 

But  the  complaint  does  not  present  a  case  where  the  as- 
sessment is  valid  in  part  and  invalid  in  part ;  nor  does  it 
state  a  good  cause  of  action  for  relief  against  a  voidable  as- 
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sessment.  The  complaint  shows  an  assessment  made  by  the 
appellant,  a  city  organized  and  chartered  under  the  laws  of 
the  State  of  Indiana,  against  the  several  pieces  of  property 
of  the  appellees,  located  within  the  corporate  limits  of  the 
city,  on  account  of  the  construction  of  certain  sewers  along 
certain  streets  of  the  city. 

There  is  no  question  but  that,  under  the  law,  the  city  had 
the  power  to  construct  sewers,  and  to  make  assessments  upon 
real  estate  situated  inside  of  the  corporation,  to  pay  therefor ; 
in  fact,  counsel  for  the  appellees  concede  this. 

There  can  be  no  question  but  that  this  action  is  in  no 
sense  a  direct  proceeding  to  contest  the  right  of  the  city  to 
enforce  the  assessments,  but  is  a  collateral  attack  upon  its 
right  so  to  do. 

This  being  true,  every  presumption  will  be  taken  in  favor 
of  the  action  of  the  city  and  its  officers,  and  unless  the  com- 
plaint discloses  a  state  of  facts  which  show  clearly  that  the 
assessments  are  void,  the  right  to  enforce  their  collection  will 
be  presumed. 

There  are  two  sections  of  the  statute  which  give  to  cities, 
organized  under  the  general  law  for  the  incor}K>ration  of 
cities,  power  to  construct  sewers.  Sections  3106  and  3151, 
R.  S.  1881.  Specification  43  of  the  first  named  section  reads 
as  follows : 

*^  To  construct  and  regulate  sewers,  drains,  and  cisterns, 
and  provide  for  the  payment  of  the  cost  of  constructing  the 
same ;  to  cause  the  same  to  be  done  by  contract  given  to  the 
best  bidder,  after  advertising  to  receive  proposals  therefor. 
To  provide  for  the  estimate  of  the  cost  thereof,  and  the  as- 
sessment of  the  same  upon,  the  owners  of  such  lots  and  lands 
as  may  be  benefited  thereby,  in  such  equitable  proportion  as 
the  common  council  may  deem  just;  which  estimate  shall 
be  a  lien  upon  such  lots  and  lands,  and  may  be  enforced  by 
sale  of  the  same,  in  such  manner  as  the  common  council  may 
provide :  Provided,  however,  That  not  to  exceed  ten  per 
Vol.  121.— 22 


338  SUPREME  COURT  OF  INDIANA, 

The  City  of  Elkhart  v.  Wickwire  et  al. 

cent,  of  the  value  of  such  lots  or  lands,  as  the  same  i& 
valued  and  assessed  upon  the  tax  duplicate  for  State  and 
county  or  city  taxes,  shall  be  assessed  against  such  lot  or 
lands  in  any  one  year/' 

Section  3151  reads  as  follows : 

^^  The  common  council  shall  have  power  to  construct  and 
regulate  sewers,  drains,  and  cisterns,  and  provide  for  the  pay- 
ment of  the  cost  of  constructing  the  same ;  and  when  in  its 
opinion,  the  construction  of  any  sewer  would  be  of  public 
benefit  to  the  city  and  necessary  for  the  improvement  of  any 
street  or  streets,  for  the  removal  of  surface  or  storm  water 
therefrom,  may,  by  a  two-thirds  vote,  cause  to  be  paid  out  of 
the  city  treasury  such  portion  of  the  cost  of  the  construc- 
tion of  such  sewer  as,  in  the  opinion  of  said  council,  would 
be  equitable  and  just." 

Section  3106  is  found  in  an  act  approved  March  10, 1873, 
which  was  an  amendment  to  an  act  approved  March  14, 1867. 
Section  3151  is  a  part  of  an  act  approved  April  14,  1881. 
This  last  act  is  composed  of  three  sections,  said  section  quoted 
being  the  third  ;  sections  1  and  2  are  amendments  to  certain 
sections  of  the  said  act  approved  March  14,  1867,  said  sec- 
tion 1  being  invalid,  for  the  reason  that  the  section  amended 
had  theretofore  been  amended. 

Said  section  3151  is  not  an  amendment  of  any  other  stat- 
ute, but  is  a  new  and  independent  section.  But  it  is  evident 
that  the  latter  clause  of  said  section,  beginning  with  the  semi- 
colon, should  be  construed  with,  and  as  though  it  was  a 
part  of,  sections  3161,  3162,  3163,  3164,  and  3165,  R.  S. 
1881;  "and  when,  in  its  opinion,  the  construction  of  any 
sewer  would  be  of  public  benefit  to  the  city,  and  necessary 
for  the  improvement  of  any  street  or  streets,  for  the  removal 
of  surface  or  storm  water  therefrom,  may,  by  a  two-thirds 
vote,  cause  to  be  paid  out  of  the  city  treasury  such  portion 
of  the  cost  of  the  construction  of  such  sewer  as,  in  the  opinion 
of  said  council,  would  be  equitable  and  just." 

The  sewer  that  is  here  provided  for  is  a  part  of  the  street 
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improvement/ made  so  by  the  statute  itself^  and  is  only  to  be 
made  when  necessary  to  remove  the  surface  or  storm  water 
from  the  street. 

The  first  clause  of  the  section  gives  to  the  common  coun- 
cil general  power  to  construct  and  regulate  sewers^  drains 
and  cisterns^  and  to  provide  for  payment  therefor  out  of  the 
city  treasury,  and  no  doubt  authorizes  a  tax  to  be  levied  for 
that  purpose  throughout  the  city.  But  there  is  nothing  in 
the  record  to  indicate  that  in  building  the  sewers  out  of 
which  this  litigation  arises  the  common  council  intended  to 
exercise  the  power  granted  in  either  branch  of  this  section. 
It  is  evident  that  the  said  sewers  were  constructed  under  the 
authority  given  in  specification  43,  section  3106.  Every  re- 
quirement under  this  provision  seems  to  have  been  complied 
with,  from  the  passage  of  an  ordinance  to  the  completion  of 
the  improvement. 

We  have  examined  the  ordinances  critically,  and  are  com- 
pelled to  say  that  they  are  unusually  full  and  accurate  in 
their  provisions. 

The  proviso  in  said  specification  of  section  3106,  under 
which  said  sewers  were  constructed,  as  will  be  observed,  for- 
bids an  assessment  during  any  one  year  to  exceed  ten  per 
cent,  of  the  assessed  value  of  the  property  to  be  affected  as 
the  same  appears  on  the  tax  duplicate  for  State  and  county 
or  city  taxes. 

The  averments  in  the  complaint  relating  to  the  said  pro- 
viso are  not  very  satisfactory ;  a  conclusion  of  fact  is  averred 
rather  than  a  statement  of  the  facts  from  which  the  court 
would  be  able  to  draw  a  conclusion.  But  if  we  concede  that 
the  assessments  exceeded  ten  per  cent,  of  the  assessed  value 
of  the  property  as  it  appears  on  the  tax  duplicate,  tiie  aver- 
ment does  not  render  the  complaint  good,  or  tend  in  that 
direction ;  the  entire  assessment  is  not  void  under  such  cir- 
cumstances, but  only  so  much  as  is  in  excess  of  ten  per  cent, 
of  such  valuation  ;  and  the  appellees  not  having  paid,  or  of- 
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fered  to  pay^  all  except  the  excess^  are  in  no  condition  to  com- 
plain in  a  collateral  proceeding. 

Section  1  of  the  act,  approved  April  13th,  1885  (Elliott's 
Supp.,  section  753),  may  modify  or  repeal  section  3151,  su- 
pra (as  to  this  we  express  no  opinion),  but  whether  so  or 
not  it  in  no  way  limits  or  widens  the  operation  of  specifica- 
tion 43,  section  3106,  supra. 

The  subject-matter  of  the  later  act,  as  indicated  both  by 
its  title  and  in  the  body  of  the  act,  is  entirely  different  from 
that  covered  by  the  earlier  act.  The  one  relates  to  street 
improvements  and  the  collection  of  assessments  therefor ; 
the  other  to  the  construction  of  drains,  sewers  and  cisterns, 
none  of  which  are  necessarily  a  part  of  a  street  improvement. 

It  is  contended  by  the  appellees  that  as  the  ordinances 
were  not  published,  and  no  actual  notice  thereof  given  to 
them,  they  are  not  bound  thereby. 

The  statute  for  the  incorporation  of  cities  makes  no  pro- 
vision for  the  publication  of  ordinances  except  such  as  are 
penal  in  their  character,  and  therefore  the  appellees  have  no 
cause  to  complain  because  the  ordinance  was  not  published. 
The  appellees  were  residents  of  the  city,  at  least  we  may  so 
presume,  and  it  was  their  duty  to  take  notice  of  the  acts  and 
proceedings  of  its  common  council  relating  to  public  matters. 
And  the  appellees  knew  that  the  improvements  were  going 
on,  and  it  became  their  duty  as  property-holders  to  inform 
themselves  as  to  the  authority  by  which  the  common  council 
were  making  the  improvements. 

The  fact  that  the  work  was  completed  and  paid  for  by  the 
city  out  of  its  general  fund  worked  no  prejudice  to  the  ap- 
pellees. It  could  make  no  difference  to  them  whether  they 
paid  to  the  contractors  or  to  the  city. 

The  ordinances  provided  how  the  assessments  should  be 
made  and  the  proportion  that  should  be  paid  by  the  property- 
holders  and  by  the  city ;  declared  the  assessments  liens  upon 
the  property,  and  provided  the  manner  in  which  the  assess- 
ments should  be  collected. 
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If  the  city  saw  proper  to  pay  the  coutractors  and  levy  the 
assessments  in  instalments,  thereby  rendering  it  less  burden- 
some for  the  property-holders  to  pay  their  assessments,  the 
city  ought  not  to  be  prejudiced  thereby.  The  ordinances 
did  not  provide  in  whose  name  the  precepts  should  issue,  but 
if  necessary  the  law  will  treat  the  city  as  an  equitable  as- 
signee of  the  assessments,  and  allow  the  precepts  to  issue  in 
the  names  of  the  contractors  for  the  use  of  the  city.  But 
we  are  unable  to  see  any  good  reason  why  the  assessments 
might  not  be  made  for  the  benefit  of  the  city,  and  precepts 
issued  in  its  name ;  the  payment  by  the  city  did  not  discharge 
the  assessments  as  against  the  property-holders,  and  as  the 
money  is  due  to  the  city  we  can  see  no  good  reason  why  the 
precepts  might  not  thus  issue.  The  statute  provides  that 
the  estimate  may  be  enforced  in  such  manner  as  the  common 
council  may  provide. 

That  the  property  was  not  assessed  as  provided  for  in  sec- 
tion 3163,  supra,  is  wholly  immaterial,  as  the  section  under 
which  the  improvement  was  made  provides  that  the  esti- 
mated cost  and  assessment  shall  be  made  upon  the  property 
benefited  thereby  in  such  equitable  manner  as  the  common 
council  may  deem  just. 

The  manner  of  making  the  assessment  is  left  to  the  dis- 
cretion of  the  common  council. 

Whether  the  sewers  which  were  constructed  by  virtue  of 
the  second  ordinance  were  necessary  and  proper  was  a  mat- 
ter entirely  within  the  discretion  of  the  common  council. 

The  resolution  by  which  the  committee  wfis  appointed  to 
ascertain  the  benefits  to  the  different  pieces  of  property  was 
in  accordance  with  the  provisions  of  the  ordinances  and  with 
the  statute,  and  was  eminently  proper. 

If  the  assessments  were  unequal,  that  was  a  question  to  be 
determined  by  the  common  council  when  brought  before  it. 

The  judgment  is  reversed,  with  costs,  with  instructions  to 
the  court  below  to  sustain  the  demurrer  to  the  complaint. 

Filed  Oct.  30, 1889 ;  petition  for  a  rehearing  overruled  Dec.  19, 1889. 
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No.  15,104. 
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Administratrix. 

Comrrr  Clebk. — Bond, — Breach  of, — Sufficiency  of  CompUnnl, — The  official 
bond  of  a  county  clerk  provided,  among  other  things,  that  he  should 
faithfully  discharge  the  duties  of  said  office  of  clerk  of  the  court  of  said 
county,  and  should  pay  over  to  the  person  or  persons  entitled  to  the 
same  all  money  that  might  come  into  his  hands  as  such.  A  complaint 
for  damages  by  reason  of  the  breach  of  said  bond  states  a  good  cause  of 
action  where  it  alleges  that  trust-money  was  paid  into  the  hands  of  said 
clerk,  who  was  required  by  the  order  of  the  circuit  court  to  keep  and 
hold  said  money  in  trust,  subject  to  the  further  order  of  the  court ;  but 
that  in  disregard  of  such  order  the  clerk  lavishly  spent  and  wasted  said 
money,  and  has  resigned  his  office  and  fled  to  parts  unknown,  and  is  a 
fugitive  from  justice,  leaving  no  money  in  the  office  of  the  clerk  of  said 
circuit  court  and  of  said  county,  and  leaving  no  money  subject  to  the 
order  of  said  circuit  court. 

Same.— 2Vu8<  Funds, — AgreemetU  in  BelcUion  to, — Order  of  Ooniri, — (XaV%  Ia- 
ability, — Where  the  circuit  court  made  an  order  that  certain  money  paid 
into  the  bands  of  the  clerk  of  said  court  should  be  kept  and  held  by  him 
in  trust,  subject  to  the  further  order  of  the  court,  the  administratriz  of 
the  estate  to  which  said  money  belonged,  and  said  clerk,  could  not  make 
any  agreement  changing  the  effect  of  the  order,  and  relieving  the  clerk 
from  liability  under  it. 

Samjs. — ReleoM  of  Surety. — County  Commisnanen. — The  board  of  county 
commissioners  are  only  empowered  to  accept  the  original  bonds  of  county 
clerks,  and  the  other  officers  named  in  an  act  of  the  General  Assembly, 
passed  and  approved  Dec.  18th,  1851,  and  said  board  have  no  authority 
to  accept  new  bonds  whereby  sureties  on  the  original  bonds  are  released. 
The  only  way  in  which  a  surety  on  the  official  bond  of  a  county  clerk 
can  obtain  his  release  is  by  following  strictly  the  mode  prescribed  for 
securing  such  release  by  an  act  of  the  General  Assembly,  approved  May 
31,  1862. 

From  the  Marion  Superior  Court. 

J.  A,  Holmauy  /.  8.  Duncan  and  C.  W.  Smith,  for  appel- 
lants. 

R.  Denny  and  /.  R,  MoFee,  for  appellee. 

Olds,  J. — This  action  was  brought  by  the  relatrix,  Eliza- 
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beth  Langsdale,  administratrix  de  bonis  non,  with  the  will 
annexed,  of  the  estate  of  Mary  Ferrell,  deceased,  against 
John  E.  Sullivan,  James  B.  Conaty,  William  K.  Sproule  and 
Daniel  Barton,  on  the  official  bond  of  John  E.  Sullivan, 
clerk  of  the  circuit  court  of  Marion  county.  The  defendants 
named  in  the  complaint,  other  than  Sullivan,  were  sureties 
on  the  bond. 

Defendant  Burton  filed  a  separate  demurrer  to  the  com- 
plaint for  want  of  sufficient  facts,  which  was  overruled  and 
exceptions  taken.  Burton  then  answered  by  general  denial 
and  three  special  paragraphs.  Plaintiff  filed  a  demurrer  to 
each  of  the  special  paragraphs.  The  demurrer  was  sustained 
to  each  paragraph  and  exceptions  taken.  Burton  then  with- 
drew his  answer  in  general  denial  and  refused  to  plead  fur- 
ther. The  other  defendants  answered  by  general  denial. 
The  cause  was  then  submitted  to  the  court,  and  trial  had, 
resulting  in  a  finding  and  judgment  against  all  of  the  de- 
fendants. 

Burton  made  a  motion  to  modify  the  judgment,  which 
was  overruled  and  exceptions  reserved.  Burton  appeals,  the 
other  defendants  refusing  to  join.  Errors  are  assigned  as 
to  these  rulings  of  the  court. 

Omitting  the  caption  the  complaint  is  as  follows : 

"  The  State  of  Indiana,  on  the  relation  of  Elizabeth  Langs- 
dale,  administratrix  de  bonis  non,  with  the  will  annexed,  of 
the  estate  of  Mary  Ferrell,  deceased,  complains  of  said  de- 
fendants, John  E.  Sullivan,  William  K.  Sproule,  James 
Renihan,  James  B.  Conaty,  and  Daniel  Burton,  and  says 
that  prior  to  the  9th  day  of  November,  A.  D.  1886,  the  said 
defendant,  John  E.  Sullivan,  was  duly  elected  clerk  of  the 
circuit  court  in  and  for  Marion  county,  in  the  State  of  Indi- 
ana, and  on  said  day  was  qualified,  according  to  law,  and 
entered  upon  his  duties  as  such ;  that  on  said  9th  day  of  No- 
vember, A.  D.  1886,  he  executed  his  bond,  according  to  law, 
with  said  William  K.  Sproule,  James  Renihan,  James  B. 
Conaty,  and  Daniel  Burton  as  sureties,  which  was  duly  filed 
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and  approved  by  the  board  of  commissioners  of  said  county 
according  to  law  (a  copy  of  said  bond  is  herewith  filed, 
marked  '*  Exhibit  A"  and  is  made  a  part  hereof);  that  the  said 
bond  conditioned,  among  .other  things,  that  said  John  E. 
Sullivan  ^  shall  faithfully  discharge  the  duties  of  said  office  of 
clerk  of  the  circuit  court  in  and  for  Marion  county,  and  shall 
pay  over  to  the  person  or  persons  entitled  to  the  same  all 
money  that  may  come  into  his  hands/  But  the  plaintiff 
says  that  the  said  John  E.  Sullivan  has  not  discharged  his 
said  duties  as  such  clerk  faithfully  and  according  to  law,  and 
can  not  and  will  not  pay  over  to  the  person  or  persons  enti- 
tled thereto  certain  money  in  his  hands,  but  has  failed  in 
this,  to  wit;  Pursuant  to  an  order  of  the  Marion  Circuit 
Court,  duly  entered  of  record  in  Order-Book  No.  82,  page 
3,  a  certain  Levi  Thomas,  then  executor  of'  the  last  will  of 
Mary  Ferrell,  deceased,  paid  over  to  the  defendant  John  E. 
Sullivan,  then  the  clerk  of  the  Circuit  Court  of  Marion 
county  aforesaid,  as  such  clerk  and  in  trust,  the  following 
sums  of  money  belonging  to  the  estate  of  said  Mary  Ferrell, 
deceased,  that  is  to  say : 

On  the  24th  day  of  December,  1887,  the  sum  of  .  $2,500  00 
On  the  16th  day  of  January,  1888,  the  sum  of  .  160  00 
On  the  13th  day  of  April,  1888,  the  sum  of  .    .        621  57 


Total $3,271  57 

"All  of  said  money  the  said  John  E.  Sullivan,  as  such 
clerk,  was  required  by  the  order  of  said  circuit  court  of  Ma- 
rion county  to  keep  and  hold  in  trust,  subject  to  the  further 
order  of  the  court ;  but  plaintiff  avers  and  charges  that  said 
John  E.  Sullivan  has  not  so  kept  and  held  said  money,  but 
has  squandered  the  same  and  every  part  thereof,  and  has  fled 
to  parts  unknown  to  the  plaintiff;  that  he  is  now  a  fugitive 
from  justice;  that  he  has  resigned  his  office  as  such  clerk, 
leaving  no  money  in  the  office  of  the  clerk  of  said  circuit 
court  and  of  Marion  county,  and  leaving  no  money  subject 
to  the  order  of  said  circuit  court,  but  is  a  defaulter  as  to  the 
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whole  amount  of  said  trust  fund  ;  and  that  by  reason  of  said 
wrongful  and  unlawful  acts  of  said  John  E.  Sullivan  the  said 
estate  and  said  Elizabeth  Langsdale^  as  administratrix  as 
aforesaid  thereof,  has  been  injured  and  damaged  in  the  sum 
of  seven  thousand  dollars.  Wherefore  plaintiff  demands 
judgment  against  the  defendants  for  seven  thousand  dollars 
($7,000),  and  all  other  proper  relief. 

"Robert  Denny, 
"  Jno.  R.  McFee, 

"  Attorneys  for  Plaintiff J^ 

"Plaintiff's  'Exhibit  A/ 

''^Know  all  men  by  these  presents :  That  we,  John  E.  Sul- 
livan, William  K.  Sproule,  James  Renihan,  James  B.  Conaty 
and  Daniel  Burton  are  bound  unto  the  State  of  Indiana,  in 
the  penal  sum  of  $25,000  (twenty-five  thousand  dollars),  to 
the  payment  of  which  we  bind  ourselves,  our  heirs,  assigns, 
executors  and  administrators. 

"  The  conditions  of  the  above  bond  are  such  that  whereas 
the  above  bound,  John  E.  Sullivan,  has  been  elected  clerk 
of  the  circuit  court  in  and  for  the  county  of  Marion,  State 
of  Indiana,  for  a  term  of  four  years,  and  is  about  to  enter 
upon  the  duties  of  such  office.  Now,  if  said  John  E.  Sul- 
livan shall  faithfully  discharge  the  duties  of  said  office  of 
clerk  of  the  circuit  court  in  and  for  said  county  of  Marion, 
and  shall  pay  over  to  the  person  or  persons  entitled  to  the 
same  all  money  that  may  come  into  his  hands  as  such  clerk, 
then  this  bond  shall  be  void,  otherwise  to  remain  in  full 
force  and  effect. 

"  Witness  our  hands  and  seals  this  9th  day  of  November, 
1886. 


[seal.] 

[seal.] 

seal. 

SEAL. 


"  John  E.  Sullivan. 
"  William  K.  Sproule. 
"James  Renihan. 
"  James  B.  Conaty. 


SEAL.]  "  Daniel  Burton.'' 
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It  is  urged  as  against  the  sufficiency  of  the  complaint  that 
the  complaint  avers  that  Levi  Thomas^  the  predecessor  of 
the  relatrix  in  the  trust  of  the  administration  of  the  estate 
of  Mary  Ferrell,  deceased,  paid  into  the  hands  of  John  E. 
Sullivan,  asclerk^  the. money  which  he  had  in  his  hands  be- 
longing to  said  estate^  amounting  in  the  aggregate  to  $3^- 
271.57,  in  pursuance  of  an  order  of  court,  to  be  held  by  him, 
as  such  clerk,  in  trust  until  the  further  order  of  the  court, 
and  that  said  Sullivan  has  not  kept  and  held  said  money,  but 

has  squandered  the  same  and  every  part  thereof,  and  has  fled 
to  parts  unknown  to  the  plaintiff,  leaving  no  money  in  the 

office  of  the  clerk  of  said  court,  and  leaving  no  money  sub- 
ject to  the  order  of  said  court,  and  that  conceding  that  the 
complaint  shows  a  breach  of  the  bond,  it  shows  no  right 
of  action  whatever  in  the  relatrix;  that  until  the  court 
made  an  order  for  the  payment  of  the  money  so  deposited  to 
her  she  could  not  demand  its  payment. 

The  conditions  of  the  bond  are,  that  John  E.  Sullivan 
"  shall  faithfully  discharge  the  duties  of  said  office  of  clerk  of 
the  circuit  court  in  and  for  said  county  of  Marion,  and  shall 
pay  over  to  the  person  or  persons  entitled  to  the  same  all 
money  that  may  come  into  his  hands  as  such  clerk.'' 

The  order  of  the  court  in  regard  to  the  money  deposited 
with  him,  as  stated  in  the  complaint,  is  that  he  should  keep 
and  hold  it  in  trust  subject  to  the  further  order  of  the  court. 
The  complaint  avers,  in  effect,  that  a  breach  of  the  bond  has 
occurred  by  reason  of  Sullivan's  failure  to  faithfully  dis- 
charge his  duties  as  clerk,  and  keep  and  hold  the  money  in 
accordance  with  the  order  of  the  court :  that  on  the  contrary, 
he  has  lavishly  spent  and  wasted  it,  and  has  resigned  his  office 
and  fled  to  parts  unknown,  and  is  a  fugitive  from  justice. 
The  allegations  of  the  complaint  show  a  sufficient  breach  of 
the  bond,  in  that  he  failed  to  discharge  his  duty  and  keep 
the  money  in  accordance  with  the  order  of  the  court,  and 
he  has  spent  and  wasted  the  money  so  that  he  can  not  pay 
it   over   or  comply  with  the  order  of  the  court,  if  an  or- 
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der  was  made  for  him  to  do  so,  to  entitle  a  recovery  by  a 
party  injured  by  such  breach.  The  complaint  is  not  to  re- 
cover the  money,  but  damages  accruing  .by  reason  of  the 
breach  of  the  bond,  and  it  is  shown  by  the  averments  that 
the  money  was  the  property  of  the  estate  of  which  the  re- 
latriz  is  administratrix,  and  whatever  damages  the  estate  has 
sustained  by  the  breach  of  the  bond  alleged  she  has  a  right 
to  recover. 

We  are  cited,  by  counsel  for  appellant,  to  the  case  of  Fer- 
ffuson  V.  State,  ex  rel.,  90  Ind.  38,  in  support  of  their 
position  as  to  the  insufficiency  of  the  complaint ;  but  that 
case  differs  very  materially  from  this;  in  that  case  the 
breach  of  the  commissioner's  bond  alleged  was  that  he  had 
failed  to  pay  over  the  money  in  accordance  with  the  finding 
and  judgment  of  the  court  in  the  action  for  partition ;  in  that 
case  the  right  to  recover  on  the  bond  was  based  on  the  order 
and  judgment  of  the  court. 

The  complaint  in  this  case  is  based  upon  an  entirely  different 
theory,  and  is  sufficient  to  withstand  a  demurrer,  and  there 
was  no  error  in  overruling  the  demurrer  to  it. 

The  next  question  presented  is  the  alleged  error  in  sus- 
taining the  demurrer  to  the  second  and  third  paragraphs  of 
answer. 

These  two  paragraphs  are  substantially  the  same  ;  they  al- 
lege that  after  the  appointment  of  the  relatrix  as  adminis- 
tratrix of  the  estate,  Sullivan  offered  to  pay  her  the  money, 
but  that  instead  of  receiving  the  money  she  and  Sullivan 
agreed  that  Sullivan  should  retain  the  money  and  pay  inter- 
est upon  the  same  while  he  held  it.  Prior  to  such  alleged 
agreement  the  court  had  made  an  order,  as  alleged  in  the 
complaint,  in  regard  to  the  money,  and  this  agreement  was 
in  violation  of  such  order  of  the  court ;  both  the  adminis- 
tratrix and  the  clerk  were  subject  to  the  order  of  the  court, 
and  were  bound  and  controlled  by  its  orders  as  to  such  funds. 
And  it  is  clearly  manifest  that  after  the  court  made  the  order 
the  administratrix  and  the  clerk  could  not  make  any  agree- 
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meat  changing  the  efiTect  of  the  order,  and  relieving  the  clerk 
from  liability  under  it.  These,  answers  did  not  state  a  de- 
fence, and  the  demurrer  was  properly  sustained. 

This  brings  us  to  the  question  presented  by  the  sustaining 
of  the  demurrer  to  the  fourth  paragraph  of  answer,  and  the 
principal  question  in  the  case. 

The  fourth  paragraph  of  the  answer  alleges  that  after  the 
execution  of  the  bond,  on  the  15th  day  of  June,  1887,  de- 
fendant Burton  became  unwilling  to  longer  continue  as 
surety  on  said  bond,  and  so  informed  Sullivan,  the  principal, 
and  all  his  co-sureties  on  said  bond,  and  thereupon  Sallivan 
notified  Burton  that  he  would  not  fake  any  hostile  steps  to 
prevent  his  release,  as  he  was  willing  and  able  to  give  a  new 
bond  to  the  satisfaction  of  the  board  of  commissioners  of 
Marion  county,  and  said  Sullivan  and  the  co-sureties  of 
Burton  entered  into  a  written  agreement  that  he  should  be 
released  from  further  liability  from  and  after  the  15th  day 
of  June,  1887,  and  that  the  bond  should  be  continued  in  full 
force,  which  agreement  is  as  follows : 

"  We,  John  E.  Sullivan,  clerk  of  the  circuit  court  of  Ma- 
rion county,  State  of  Indiana,  and  James  Renihan,  James 
B.  Conaty  and  William  K.  Sproule,  sureties  on  the  bond  of 
said  Sullivan  as  clerk  of  said  county,  hereby  consent  that 
Daniel  Burton,  one  of  the  sureties  on  said  bond,  be  released 
from  any  further  liability  on  said  bond  from  and  after  the 
15th  day  of  June,  1887,  and  in  consideration  of  his  release 
as  one  of  the  sureties  on  said  bond,  we,  and  each  of  us,  agree 
that  said  bond  from  and  afler  said  15th  of  June,  1887,  shall, 
as  to  us,  and  each  of  us,  he  continued  in  full  force  and  effect  the 
same  as  if  it  had  never  been  signed  by  said  Daniel  Burton. 

"  In  witness  whereof  we  hereunto  set  our  hands  and  seals 
this,  the  15th  day  of  June,  1887. 


SEAL. 
SEAL. 

[seal." 


"  John  E.  Sullivan, 
"  William  K.  Sproule, 
"  James  B.  Conaty, 


[seal.]  "  James  Renihan." 
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The  agreement  was  duly  acknowledged  before  a  notary 
public^  and  thereupon  said  Burton  and  Sullivan,  the  prin- 
cipal, and  the  other  sureties  upon  the  bond,  went  before  the 
board  of  commissioners  of  Marion  county,  and  the  said  board 
heard  the  matter  in  controversy  and  entered  up  an  order  re- 
leasing the  said  Burton  from  further  liability  as  surety,  and 
accepting  the  said  bond  with  the  other  sureties,  and  con- 
tinuing it  in  force,  and  it  is  alleged  that  if  any  of  the  funds 
so  received  by  Sullivan  were  converted  to  his  own  use  it  oc- 
curred subsequently  to  such  release  of  Burton. 

We  need  not  consider  the  question  as  to  the  form  of  the 
order  made  by  the  board. 

The  question  presented  is  as  to  the  authority  of  the  board 
of  commissioners  in  such  a  case  to  release  a  surety  and  accept 
a  new  bond. 

By  section  40,  chapter  38,  B.  S.  1843,  it  is  provided  that 
the  clerk  of  the  circuit  court  shall  give  bond,  payable  to  the 
State  of  Indiana,  in  the  penal  sum  of  $10,000,  with  two  or 
more  sureties,  to  be  approved  by  the  associate  judges  of  his 
county,  or  if  there  be  not  two  associate  judges  in  office  by 
the  president  judge  of  the  circuit.  Other  sections  provide 
that  persons  other  than  sureties  might  require  new  bond, 
and  what  proceedings  should  be  had,  and  the  effect  of  the 
new  bond,  also  the  manner  in  which  sureties  could  compel 
the  release.  And  sections  133  and  134,  B.  S.  1843,  p.  115, 
are  as  follows : 

"Section  133.  Whenever  any  sureties  wish  to  be  dis- 
charged from  remaining  as  such,  for  any  State  or  county 
officer,  executor  or  administrator,  they  and  such  officer  may 
procure  the  same  to  be  done,  if  such  officer  will  file  a  new 
bond,  with  sufficient  sureties,  in  like  form  and  penalty,  and 
with  like  conditions  as  the  original  bond  of  such  officer,  to 
be  approved  and  filed  as  such  original  bond. 

''  Section  134.  Upon  the  filing  and  approval  of  such  new 
bond,  such  first  sureties  shall  be  exonerated  from  all  further 
liability  accruing  thereafter ;  but  their  bond  shall  remain  in 
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full  force  as  to  all  liabilities  incurred  previous  to  the  approval 
of  such  new  bond/' 

An  act  was  passed  and  approved  December  18th,  1851, 
which  is  still  in  force,  and  section  1,  being  section  5536,  R. 
S.  1881,  reads  as  follows  : 

"  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana :  That  the  duties  hei'etofore  devolving  upon 
associate  judges  of  the  circuit  court,  in  the  approval  of  the 
official  bonds  of  sheriiSs,  coroners,  county  recorders,  and 
clerks  of  the  circuit  courts,  shall  hereafter  devolve  upon  and 
be  performed  by  the  board  of  commissioners  of  the  pro{>er 
county ;  and  that  said  board  of  commissioners,  or  a  majority 
of  the  members  thereof,  shall,  whenever  an  official  bond  is  re- 
quired to  be  approved,  meet  at  the  office  of  the  auditor  of 
the  county,  either  in  term  time  or  in  vacation,  without  any 
precept  having  been  issued  for  that  purpose,  and  approve 
the  sureties  thereto,  if  sufficient ;  which  such  approval  shall 
be  endorsed  on  said  bond,  and  signed  by  said  county  com- 
missioners, or  a  majority  of  them." 

It  is  contended  that  section  1,  of  the  act  of  1851,  con- 
tinued all  the  old  sections  of  the  statute  of  1843,  in  relation 
to  the  approval  of  bonds  and  release  of  surety  in  force,  par- 
ticularly that  it  continued  sections  133  and  134  herein  set  out 
in  force,  by  the  provisions  of  which,  if  the  surety  desired  to 
be  released,  the  principal  could  execute  a  new  bond,  and  the 
parties  could  present  the  same  and  have  it  approved  the  same 
as  the  first,  and  the  sureties  should  become  exonerated  from 
further  liability. 

Unless  this  position  assumed  by  counsel  for  appellant  can 
be  maintained,  then  the  answer  is  clearly  bad,  for  it  is  not 
contended,  and  can  not  be  maintained,  but  that  unless  the 
surety  is  released  in  accordance  with  some  statutory  provision 
he  is  bound,  as  a  party  on  becoming  surety  on  an  official 
bond  is  bound,  to  the  end  of  the  term,  unless  there  is  a  statute 
providing  for  his  release,  and  he  pursues  such  statutory  rem- 
edy and  obtains  a  release. 
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We  do  not  think  the  theory  of  counsel  for  appellant  is  cor- 
rect. At  the  same  session  of  the  legislature  at  which  section 
5536,  R.  S.  1881,  was  passed,  there  was  also  passed  section 
242,  R.  S.  1881,  which  repealed  all  laws  not  passed  at  that 
session,  except  certain  laws  enumerated. 

The  original  act,  approved  December  18,  1851,  as  it  ap- 
pears in  the  acts  of  that  session,  had  a  preamble  to  it  which 
is  as  follows :  "  Whereas,  by  the  adoption  of  the  present 
constitution  of  this  State,  the  office  of  associate  judge  of  the 
circuit  court  is  abolished,  by  means  whereof  there  is  no  pro- 
vision by  law  for  the  approval  of  the  official  bonds  of  the 
officers  hereinafter  mentioned  ;  and,  whereas,  in  consequence 
thereof^an  emergency  exists  that  this  act  shall  take  effect,'^ 
etc.;  at  the  same  session  of  the  General  Assembly  there  was 
an  act  passed  providing  the  manner  by  which  sureties  could 
be  released  and  the  officer  required  to  execute  a  new  bond. 

It  is  evident,  as  it  seems  to  us,  that  the  object  of  the  act 
approved  December  18,  1851,  was  to  provide  for  the  ap- 
proval of  the  original  bonds  of  the  officers,  and  that  the  only 
relief  intended  to  be  given  to  sureties  to  terminate  their  lia- 
bility, and  require  them  to  give  new  bonds,  was  such  as  is 
prescribed  in  the  act  approved  May  31,  1852, 1  R.  S.  1852, 
p.  163,  and  that  all  laws  not  enacted  at  that  session, 
including  sections  133  and  134,  R.  S.  1843,  were  repealed, 
and  the  act  approved  December  18,  1851,  conferred  power 
on  the  board  of  commissioners  to  approve  original  bonds, 
but  no  authority  to  accept  new  bonds,  whereby  sureties  are 
released,  and  there  seems  to  be  no  emergency  for  placing  any 
such  construction  upon  it,  for  at  the  same  session  an  act  was 
passed,  which  we  have  referred  to,  approved  May  31,  1852, 
giving  to  sureties  an  ample  remedy  whereby  they  might  ob- 
tain a  release  and  terminate  their  liability ;  and  the  act  is 
made  to  apply  as  well  to  sureties  on  the  bond  of  a  clerk  as 
other  officers,  and  provides  that  when  a  release  is  asked  from 
his  bond  the  auditor  shall  discharge  the  duties  required  of 
the  clerk  in  such  applications.    It  is  contended  that  the  rem- 
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edy  prescribed  contemplates  a  compulsory  proceeding,  and 
not  a  case  where  the  oflScer  is  willing  to  give  the  new  bond. 
The  remedy  prescribed  includes  all  classes.  The  circuit 
court  is  a  court  of  general  jurisdiction,  and  jurisdiction  is 
specifically  conferred  in  these  proceedings.  Manifestly  if  the 
parties  are  friendly,  and  the  surety  is  desirous  of  being  re- 
leased and  the  officer  willing  to  execute  a  new  bond,  the 
application  may  be  filed  by  the  surety,  and  the  officer  ap- 
pear to  it  and  waive  service  and  file  a  new  bond  and  have 
it  approved  and  a  proper  record  and  the  judgment  entered, 
and  it  would  be  as  binding  and  effectual  as  if  they  were  an- 
tagonistic toward  each  other  and  summons  was  required  to 
be  served.  The  remedy  is  as  ample  and  complete  under  the 
new  statute  as  under  the  old. 

The  conclusion  we  reach  is,  that  the  board  of  commission- 
ers are  only  empowered  to  accept  the  original  bonds  of  the 
officers,  and  have  no  authority  to  accept  new  bonds  whereby 
sureties  on  the  original  bonds  are  released,  and  that  the  pro- 
ceedings had  before  the  board  of  commissioners  for  the  re- 
lease of  Burton  are  without  authority  and  void,  and  did  not 
release  the  defendant  Burton  from  liability  on  the  bond.  It 
follows,  from  this  conclusion,  that  the  fourth  paragraph  of 
answer  is  insufficient,  and  the  demurrer  was  properly  sus- 
tained. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Dec.  20, 1889. 


NOVEMBER  TERM,  1889.  353 

The  Louuville,  New  Albany  and  Chicago  Railway  Co.  v.  Smith  et  al. 


No.  13,867. 

The  LouisviiiJLE,  New  Albany  and  Chicago  Railway 

Company  v.  Smith  et  al. 

RlHiBOAD. — If^ry  to  Emijplcyte, — Authority  of  Conductor  to  Emptoy  Surgeon. 
— Additional  Surgeons. — A  cond actor  has  authority,  when  one  of  the 
brakemen  on  his  train  is  injured,  to  employ  a  competent  surgeon  to 
attend  the  injured  man,  and  the  railroad  company  will  be  bound 
thereby.  He  has  no  authority,  however,  to  employ  additional  sur- 
geons, and  if  he  does  so,  the  railroad  company  can  not  be  made  to  pay 
for  their  services. 

Same. — Employment  (^Surgical  Aid  by  Brakeman. — Ratifieati&ii  by  Conductor. 
— It  is  immaterial  whether  the  surgeon  who  first  attended  the  injured 
man  was  called  by  a  brakeman  or  by  the  conductor  in  person ;  for  if 
he  was  called  by  the  direction,  express  or  implied,  of  the  conductor,  or 
if  the  conductor  confirmed  what  had  been  done,  he  could  not  subse- 
quently employ  another  surgeon. 

Same. — Principal  and  Agent. — Limit  of  ConducUn^s  Authority. — Second  Sur* 
geon  Chargeable  with  Knowledge  of. — The  surgeon  who  came  last  was  bound 
to  know  that  when  the  agent,  who  possessed  limited  special  authority, 
had  procured  the  services  of  a  competent  surgeon,  his  authority  was 
exhausted,  and  if,  with  thi» knowledge,  he  continued  to  give  the  injured 
man  attention,  he  could  not  compel  the  agentVprincipal  to  compensate 
him  for  such  services. 

From  the  Owen  Circuit  Court. 

6r.  W.  Friedleiff  for  appellant. 

jB.  C  Steele^  8.  0,  Pickens  and  N.  A,  Pickens^  for  appellees. 

Elliott,  C.  J. — Jesse  Vawter  was  in  the  service  of  the  ap- 
pellant, in  the  capacity  of  a  brakeman  on  one  of  its  freight 
trains,  and  on  the  morning  of  June  11th,  1885,  while  en- 
gaged in  the  discharge  of  the  duties  of  his  service,  at  Stines- 
ville,  his  leg  was  broken.  Dr.  Judah,  a  competent  and  skil- 
ful surgeon,  of  Stinesville,  was  called  to  treat  the  injured 
man.  He  set,  dressed,  and  bandaged  the  broken  limb,  and 
gave  the  unfortunate  man  such  treatment  as  his  injury  re- 
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quired.  After  the  broken  limb  had  been  set  and  bandaged 
the  conductor  caused  the  appellees,  who  lived  at  Gosport,  to 
be  summoned  by  telegraph,  and  one  of  them  obeyed  the  sam- 
mons  and  treated  the  patient  in  conjunction  with  Dr.  Judah. 

The  appellant  had  fully  discharged  its  duty  to  its  injured 
brakeman  when  it  procured  the  services  of  a  competent  sur- 
geon. The  conductor  had  no  authority  to  employ  other  sur- 
geons, for  his  authority  was  special,  not  general,  and  it  did  not 
extend  beyond  the  duty  created  by  the  emergency  which  re- 
quired him  to  act.  With  that  duty  his  authority  arose,  and 
with  it  terminated.  He  had  authority  to  do  what  the  emer- 
gency demanded,  in  order  to  preserve  his  injured  fellow-em- 
ployee from  serious  harm,  but  he  had  no  authority  to  do 
more.  When  the  company  had  procured  the  services  of  a 
competent  surgeon  it  did  all  that  it  was  morally  or  legally 
bound  to  do,  and  the  conductor  could  not  impose  upon  it 
any  greater  obligation.  We  hold  that  the  conductor  did 
have  authority  to  at  once  employ  the  surgical  aid  demanded 
by  the  urgency  of  the  occasion ;  but  we  hold,  also,  that 
his  authority  did  not  extend  beyond  this  limit.  Terre  HavJU, 
etc.,  R.  R.  Co.  V.  McMurray,  98  Ind.  358;  Terre  Havie,etc,j 
R.  R.  Co.  V.  Brown,  107  Ind.  336  ;  Terre  Haute,  etc.,  R.  R. 
Go.  V.  Stockwell, US  Ind.  98. 

In  the  case  of  Terre  Haute,  etc.,  R.  R.  Co.  v.  Broton,  supra, 
the  distinction  is  drawn  between  cases  where  the  conductor 
may  bind  the  company,  and  cases  where  he  may  not ;  and 
this  case  belongs  to  the  latter  class.  The  authority  of  the 
conductor  was  exhausted  when  a  competent  surgeon  was  pro- 
cured, and  he  could  not,  as  the  agent  of  the  company,  employ 
additional  surgeons.  If  the  urgency  of  the  case  demanded 
additional  surgical  aid,  the  surgeon  called  might  possibly  be 
justified  in  summoning  it;  but,  as  held  in  Terre  Haute,  etc.,  R. 
R.  Co.  V.  Brown,  supra,  if  additional  assistance  is  required,  the 
surgeon  first  called  must  include  the  expense  in  his  charges. 

It  is  immaterial  whether  Dr.  Judah  was  called  by  a  brake- 
man  or  by  the  conductor  in  person  ;  for,  if  ho  was  called  by 
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the  direction^  express  or  implied^  of  the  conductor,  or  if  the 
conductor  confirmed  what  had  been  done,  he  could  not  sub- 
sequently employ  another  surgeon. 

It  is  possible  that  Dr.  Smith  may  be  entitled  to  compen- 
sation for  one  visit,  that  made  in  obedience  to  the  telegram, 
for  it  may  be  that  he  had  a  right  to  act  upon  it  at  once,  but 
when  he  found  the  injured  man  attended  by  a  competent  sur- 
geon he  had  no  right  to  continue  to  give  the  case  attention, 
and  charge  the  company.  He  was  bound  to  know  that  when 
the  agent,  who  possessed  limited  special  authority,  had  pro- 
cured the  services  of  a  competent  surgeon  his  authority 
was  exhausted,  and  if,  with  this  knowledge,  he  continued  to 
give  the  injured  man  attention,  he  did  it  at  the  expense  of 
some  other  person  than  the  agent's  principal. 

Judgment  reversed. 

Filed  Nov.  5, 1889;  petition  for  a  rehearing  overraled  Jan.  8, 1890. 


No.  15,269. 

Blough  v.  The  State. 

Intoxioatino  Liquob. — SoUe  without  Lieenae, — iVemiBts. — Indictment, — In- 
wffdeney  q/l — An  indictment  under  section  5320,  B.  S.  1881,  charging  a 
defendant  with  selling  intoxicating  liquors  without  a  license,  and  suf- 
fering it  ''  to  be  drank  in  and  about  the  house  where  sold,"  but  without 
averring  that  such  house  was  the  house  of  the  seller,  is  insufficient. 

From  the  Elkhart  Circuit  Court. 

J.  D.  Osborne  and  A.  8.  Zook,  for  appellant. 

Mitchell^  C.  J. — The  charge   in  the  indictment  upon 
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which  the  appellant  was  convicted  is,  that  ou  a  day  named,  at 
the  county  of  Elkhart^  and  State  of  Indiana,  the  defendant, 
not  then  and  there  being  licensed  to  sell  intoxicating  liquor, 
did  then  and  there  unlawfully  sell  one  quart  of  intoxicating 
liquor  to  a  person  named,  *'  and  did  then  and  there  suffer  the 
same  to  be  drank  in  and  about  the  house  where  the  same  was 
sold  as  aforesaid/'  A  reversal  is  asked  on  the  ground  that 
the  court  erred  in  overruling  the  appellant's  motion  to  quash 
the  indictment. 

The  indictment  is  predicated  upon  section  5320,  B.  S.  1881, 
which  creates  two  offences.  The  first  is  selling  intoxicating 
liquor  in  a  less  quantity  than  a  quart  without  being  duly 
licensed.  The  second  is  selling  such  liquors  in  any  quantity 
without  being  licensed,  with  the  intention  that  it  is  to  be 
drank,  or  so  selling  and  suffering  it  to  be  drank,  in  the  sell- 
er's house,  out-house,  yard,  garden,  or  the  appurtenances 
thereto  belonging. 

In  charging  the  offence  created  by  the  first  clause  of  the 
statute,  it  is  essential  to  aver  a  sale  in  a  less  quantity  than  a 
quart,  without  being  duly  licensed,  but  it  is  not  necessary 
that  there  should  be  any  particular  reference  to  the  place 
where  the  liquor  was  sold,  provided  it  was  within  the  county, 
nor  to  the  place  where  it  was  to  be,  or  was,  drank ;  but  when 
the  offence  created  by  the  second  clause  of  the  statute  is 
charged,  the  quantity  sold  is  immaterial,  but  the  place  where 
the  liquor  was  suffered,  or  intended,  to  be  drank,  is  an  essen- 
tial ingredient  in  the  charge.  In  such  a  case  it  must  appear, 
with  reasonable  certainty,  that  intoxicating  liquor,  in  some 
quantity,  was  sold  without  a  license,  to  be  drank,  or  suffered 
to  be  drank,  in  the  house,  out-house,  yard,  garden,  etc.,  of 
the  seller.  Schilling  v.  State,  116  Ind.  200;  State  v.  Wool- 
«ey,  92  Ind.  131 ;  Burke  v.  State,  52  Ind.  522 ;  Staie  v.  OorU, 
73  Ind.  535 ;  Schlicht  v.  State,  56  Ind.  173. 

The  indictment  in  the  present  case  simply  charges  that  the 
appellant,  without  being  licensed,  did,  within  the  county  of 
Elkhart,  sell  one  quart  of  intoxicating  liquor,  and  that  he 
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suffered  it  to  be  drank  in  and  about  the  house  where  it  was 
sold.  Such  a  sale  is  not  within  the  prohibition  of  the  stat- 
ute. It  is  the  sale  of  intoxicating  liquor,  in  any  quantity, 
without  a  license,  with  the  intention  that  it  shall  be  drank , 
on  the  making  of  such  a  sale,  and  suffering  it  to  be  drank 
on  the  premises  (as  desbribed  in  the  statute)  of  the  seller, 
that  is  denounced  by  the  statute.  Commonwealth  v.  Lvddy, 
143  Mass.  563. 

The  pleader  attempted  to  charge  a  violation  of  the  last 
clause  of  the  statute,  and  it  is  essential  that  it  appear  that 
the  liquor  was  suffered  to  be  drank,  or  that  it  was  the  inten- 
tion that  it  should  be  drank,  on  the  premises  of  the  seller. 
Admitting  everything  that  is  charged  in  the  indictment,  and 
it  may  still  be  true  that  the  liquor  sold  was  not  suffered  to 
be  drank  about  the  house  of  the  appellant.  It  is  not  charged 
that  it  was  suffered  to  be  drank  in  his  house.  State  v.  Wool- 
sejfy  supra. 

The  motion  to  quash  the  indictment  should  have  been 
sustained. 

Judgment  reversed. 

Filed  Dec.  20, 1889. 


No.  15,238. 

Gbaysb  V.  The  State. 

CbiminaIi  Law. — Ixtreeny  of  Money.— ObjecUonahU  Eoidenee. — Admimon 
of. — EffeeL — Appeal — In  a  prosecution  for  larceny  of  money,  where  the 
prosecnting  witness  is  permitted  to  testify,  without  objection,  that  the 
money  stolen  was  "good  and  lawful  money  of  the  United  States," 
other  witnesses  having  testified  that  they  saw  the  accnsed  with  paper 
money,  the  jury  is  warranted  in  drawing  the  inference  that  the  wit- 
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ne68  meant  treasury  notes  and  greenbacks,  and  a  judgment  of  gniltj 
will  not  be  disturbed  on  appeal. 
Same. — Evidence, — Sustaining  Verdict  on  AppeaL—Vfhere  objectionable  evi- 
dence is  permitted  to  go  to  the  jury  without  objection,  and  it  is  such 
as  will  prove  a  fact,  a  verdict  founded  on  it  will  be  sustained. 

From  the  Vigo  Circuit  Court. 

T.  W,  Harper,  for  appellant. 

X.  T.  MicheneVf  Attorney  General,  and  J.  H.  OiUeU,  for  the 
State. 

Elliott,  J. — The  evidence  very  satis&ctorily  shows  that 
the  appellant  feloniously  took  from  the  safe  of  John  F.  Fer- 
guson various  sums  of  money  at  different  times,  amounting 
in  the  aggregate  to  more  than  four  hundred  dollars,  but  the 
only  evidence  of  the  kind  of  money  taken  is  that  of  Fergu- 
son, who  said  that  it  was  ^^  good  and  lawful  money  of  the 
United  States."  This  evidence  was  not  objected  to  when  it 
was  offered,  nor  was  any  question  made  as  to  its  competency 
until  the  court  came  to  instruct  the  jury,  and  no  question 
is  made  upon  the  instructions  given  or  refused.  Other  wit- 
nesses testified  that  they  saw  the  accused  with  paper  money, 
but  none  of  them  give  a  description  of  it  farther  than  to  say 
that  he  asked  for  change  for  a  ten-dollar  bill  and  a  twenty- 
dollar  bill.  Ferguson  also  testified  on  cross-examination, 
in  answer  to  the  question,  '*  what  kind  of  money  was  it?" 
^'  I  got  it  from  Kuhns,  Bartlett  &  Co.  It  was  good  enough 
to  buy  corn  with." 

As  there  was  no  objection  to  the  (Sompetency  of  the  evidence 
it  was  proper  to  permit  the  jury  to  act  upon  it.  The  rule 
declared  by  our  own  and  other  courts  is,  that  where  evidence 
which  is  objectionable  is  permitted  to  go  to  the  jury  without 
objection,  and  it  is  such  as  will  prove  a  fact,  a  verdict 
founded  on  it  will  be  sustained.  This  is  in  harmony  with 
the  general  rule  substantially  thus  stated  by  some  of  the  au- 
thorities: *'A  party  objecting  to  a  variance  between  the 
pleadings  and  the  proof  must  make  his  objection  at  the 
proper  time  during  the  trial,  and,  if  he  does  not,  he  can  not 
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afterward  avail  himself  of  the  objection/^  Belknap  v.  Sealey, 
14  N.  Y.  143;  Manice  v.  Brady,  15  Abb.  Pr.  173;  Shall  v. 
Lathropy  3  Hill,  237;  Pike  v.  Evamy  15  Johns.  213;  DoyU 
V.  Mulren,  7  Abb.  Pr.,  N.  S.  258.  In  Roberta  v.  Ora- 
ham,  6  Wall.  578,  the  Supreme  Court  of  the  United  States 
said  :  ^'  The  objection  of  a  variance  not  taken  at  the  trial, 
can  not  avail  the  defendant  as  an  error  in  the  higher  court, 
if  it  could  have  been  obviated  in  the  court  below ;  nor  can 
it  avail  him  on  a  motion  for  a  new  trial.''  This  general 
doctrine  was  applied  in  a  criminal  case  in  Cross  v.  People,  41 
111,  152  (95  Am,  Dec.  474).  We  have  often  held  that  a 
verdict  will  be  sustained  on  evidence  which  would  have  been 
excluded  had  proper  objection  been  made.  Stockwell  v.  State, 
101  Ind.  1 ;  Riehl  v.  EvansmUe  Foundry  Ass^n,  104  Ind.  70; 
Yeagerv.  Wright,  112  Ind.  230;  MoFadden  v.  Fritz,  110  Ind. 
5;  Indiana,  etc,y  B,  W.  Co.  v.  Finnell,  116  Ind.  414,  422. 

There  was,  therefore,  evidence  before  the  jury  upon  which 
they  were  authorized  to  act,  and  we  can  not  say  that  they 
erred  in  deciding  that  when  the  witness  testified  that  it  '^  was 
good  and  lawful  money  of  the  United  States,''  he  meant 
treasury  notes  and  greenbacks.  Hickey  v.  State,  23  Ind.  21. 
Such  notes  are  good  and  lawful  money,  and  as  such  the  subject 
of  larceny.  The  evidence  certainly  supplied  grounds  for 
inferring  that  the  money  stolen  was  that  described,  and  the 
description  of  property  stolen  may  be  proved  by  circum- 
stantial or  indirect  evidence  as  well  as  any  other  fact.  If 
the  witness  truly  stated — and  the  jury  had  a  right  to  believe 
that  he  did  truly  state  the  fact — that  the  money  stolen  was 
good  and  lawful  money  of  the  United  States,  it  is  difficult  to 
perceive  how  they  could  draw  any  other  inference,  in  view 
of  the  evidence  that  the  money  seen  in  the  possession  of 
accused  was  paper  money,  than  that  the  money  stolen  was 
greenbacks  and  treasury  notes. 

In  such  a  case  as  this,  where  the  evidence  that  the  prop- 
erty was  stolen  is  clear  and  satisfactory,  and  some  evidence 
is  before  the  jury  tending  to  prove  the  description  of  the 
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property  taken^  we  do  not  feel  justified  in  reversing  the 
judgment.  What  was  said  in  Mergentheim  v.  StatCj  107  Ind. 
567^  is  of  force  here;  ^^  But  the  variance,  if  such  it  be,  had 
reference  only  to  a  matter  of  unnecessary  description ;  and  for 
a  mere  failure  to  prove  with  technical  exactness  an  aver- 
ment which  was  not  necessary  nor  of  the  essence  of  the 
offence  charged,  we  would  not,  under  the  rules  governing 
appeals  in  criminal  cases,  be  authorized  to  reverse."  Ac- 
cording to  the  rule  declared  in  Leioia  v.  State,  113  Ind.  59, 
it  is  sufficient  to  describe  the  money  stolen  simply  as  money, 
and  to  prove  the  charge  as  laid  by  proving  that  it  was 
money,  and  there  is  certainly  such  evidence  here.  We  may 
appropriately  repeat  here  what  was  said  in  McQueen  v.  State, 
82  Ind.  72 :  '^  It  would  be  unreasonable  to  expect  one  who 
is  robbed  of  money,  or  its  representative,  to  give  an  accu- 
rate description  of  it,  and  it  would  render  it  almost  impossi- 
ble to  convict  a  thief  or  a  robber  if  courts  should  undertake 
to  require  the  prosecutor  in  all  cases  to  give  a  particular 
description  of  the  money  or  note  feloniously  taken.'' 

As  the  record  stands  and  the  question  is  presented,  we  feel 
bound  to  affirm  the  judgment. 

FUed  Dec.  20, 1889. 


laT-MO  No.  14,003. 

143J77, 
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Tenaites  in  Common. — T^UU  of  Common  Orawtor. — Can  not  he  DitpuUd,— 
Where  two  or  more  persons  claim  title  to  real  estate,  ander  the  same 
grantor,  and  through  the  same  deed,  neither  will  be  permitted  to  deny 
that  the  grantor  had  the  title  which  he  assumed  to  convey.  As  betwe^i 
those  claiming  under  the  same  instrument  it  will  be  conclusively  pre- 
sumed that  the  common  grantor  had  the  title  which  he  assumed  to 
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convey  by  the  deed,  under  which  both  claim,  and  the  plaintiff  in  estab- 
lishing his  claim  need  not  go  back  of  their  common  grantor. 

Sake. — Common  Source  of  Title. — All  Bound  Thereby. — Where  the  title  or  in- 
terest of  tenants  in  common  accrues  under  the  same  instrument,  or  act 
of  the  parties,  or  of  the  law,  neither  can  deny  the  validity  of  the  instru- 
ment or  act,  and  each  is  bound  to  preserve  the  estate  in  good  faith  for 
the  equal  benefit  of  all. 

Same. — Title  from  Diaeonneded  Source, — Bights  Under. — It  is  only  where 
one  asserts  an  interest  acquired  from  a  source  disconnected  from  that 
of  his  co-tenants,  that  he  can  dispute  the  validity  of  the  interest  held 
by  them. 

From  the  Henry  Circuit  Court. 

«/.  jBT.  Mdlett  and  E.  H.  Bundy,  for  appellants. 
J.  Brown  and  W»  A,  Brovm,  for  appellee. 

Mitchell^  C.  J. — This  is  an  appeal  from  a  judgment 
rendered  in  an  action  instituted  by  Julia  Millis^  and  her  hus- 
band, and  two  others,  against  John  Eoof.  The  purpose  of 
the  suit  was  to  quiet  the  title  in  the  plaintiffs  to  the  un- 
divided three-fourths  of  a  certain  tract  of  land  described  in 
the  complaint.  The  court  made  a  special  finding  of  the  fact^, 
and  stated  its  conclusions  of  law  thereon,  and  the  propriety 
of  the  conclusions  of  i  w  stated  is  the  only  question  pre- 
sented for  decision. 

The  only  facts  necessary  to  be  stated  are,  that  Michael 
Lewis  died  intestate,  in  the  year  1847,  seized  of  120  acres  of 
land  in  Henry  county,  leaving  a  widow  and  eleven  children, 
who  inherited  his  estate.  Under  the  law  as  it  then  stood, 
the  widow  took,  as  dower,  an  estate  for  life  in  the  one-third 
of  the  real  estate  owned  by  her  husband  at  his  death.  Sub- 
sequently an  unmarried  daughter  died  intestate,  whereupon 
one-half  of  her  interest  in  the  land  was  cast  upon  her  mother, 
and  the  other  half  upon  her  surviving  brothers  and  sisters. 
The  interest  of  the  widow  had  never  been  assigned  or  set 
off  to  her.  Later  on  eight  acres,  out  of  the  120-acre  tract, 
were  set  off,  in  partition  proceedings,  to  John  Conner,  the 
grantee  of  one  of  the  heirs,  and  still  later,  by  like  proceed- 
ings, forty-five  acres  more  were  set  off  in  a  body  to  James 


362  SUPREME  COURT  OF  INDIANA, 

Millis  et  aL  v.  Roof. 

Barnard,  who  had  previously  acquired  the  interest  of  six  of 
the  heirs,  and  who  afterwards  conveyed  the  tract  set  off  to 
him  to  Elsey  Anderson.  Afterwards  the  widow's  entire  in- 
terest in  the  whole  tract  was  sold  at  sheriff's  sale,  and  her 
title  was  acquired  by  George  C.  Larvin,  who  also  became  the 
owner  of  the  eight-acre  tract  previously  set  off  to  Conner. 
Subsequently  the  shares  of  the  three  remaining  heirs,  whose 
interests  had  not  been  segregated  otherwise  than  as  above, 
were  purchased  by  William  B.  Newby,  who  instituted  parti- 
tion proceedings,  which  resulted  in  setting  apart  to  him  34^ 
acres  out  of  the  120-acre  tract,  leaving  a  tract  containing  32| 
acres,  which  Larvin  went  into  possession  of  in  1854,  and 
claimed  in  virtue  of  his  purchase  of  the  interest  which  the 
widow  derived  from  her  husband,  and  through  the  death  of 
her  unmarried  daughter.  This  controversy  is  confined  ex- 
clusively to  the  32^  acres  which  Larvin  acquired  as  purchaser 
of  the  widow's  interest,  as  above.  The  court  found  that  the 
widow  was  alive  at  the  time  the  several  proceedings  in  par- 
tition were  instituted  and  perfected,  and  that  while  all  those 
interested  in  the  title  were  made  parties,  the  remainder,  afler 
the  death  of  the  widow,  had  not  been  set  off  or  referred  to 
in  any  of  those  proceedings.  The  court  also  found  that,  in 
February,  1865,  Larvin,  being  the  owner  of  -^  of  the  32 J 
acres,  in  fee  simple,  the  interest  derived  by  the  widow  through 
thel  death  of  her  daughter,  and  ^  thereof  during  the 
lifetime  of  the  widow  Lewis,  the  latter  being  the  dower  in- 
terest of  the  widow,  conveyed  the  entire  tract  by  warranty 
deed  to  Mary  E.  Ramer,  who  afterwards  in  like  manner  con- 
veyed the  whole  tract  by  an  absolute  deed  to  Oliver  Lock- 
wood,  who  went  into  possession.  In  1869  Oliver  Lockwood 
conveyed  the  land  to  Daniel  G.  Lockwood,  Julia  Millis,  Bu- 
chanan Bamer,  and  Oliver  Bamer,  as  tenants  in  common, 
the  last  three  of  whom  were  the  plaintiffs  below.  In  1872 
Daniel  G.  Lockwood,  one  of  the  tenants  in  common,  con- 
veyed his  undivided  one-fourth  interest  to  the  defendant^ 
John  Roof,  who  took  and  retained  possession  of  the  land 
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under  the  title  so  derived  until  this  suit  was  instituted. 
Upon  the  facts  thus  found  the  court  stated,  as  a  conclusion 
of  law,  that  the  plaintiffs,  Julia  Millis,  Buchanan  Ramer, 
and  Oliver  Ramer,  were  the  owners  of  an  undivided  ^  of 
the  32|-acre  tract,  in  fee  simple,  and  of  an  undivided  ^ 
thereof  during  the  lifetime  of  the  widow  Lewis.  The  effect 
of  this  conclusion,  as  between  the  parties  to  this  suit,  was 
to  vest  the  entire  remainder  of  the  estate  in  the  defendant 
Roof. 

In  support  of  the  judgment  below,  it  is  asserted  that  the 
conclusions  of  law  were  correct,  because  the  widow  only  ac- 
quired a  small  fraction  of  an  interest  in  fee  simple  through 
the  death  of  her  daughter,  her  interest  as  widow  being 
merely  an  estate  for  life  in  the  undivided  one-third,  and  that 
Larvin,  her  grantee,  could  acquire  no  greater  interest  than 
she  had,  and  that  the  title  of  the  plaintiffs  can  not  rise 
higher  than  the  source  from  which  it  was  derived. 

It  will  be  observed  that  this  is  a  controversy  involving 
the  respective  interests  of  tenants  in  common  in  real  estate, 
all  of  whom  claim  title  frora^  common  source.  Both  par- 
ties claim  through  Larvin,  who  while  in  possession  under  a 
deed  for  the  whole,  assumed  to  convey  a  fee  simple  title  to 
the  whole  tract  by  a  warranty  deed  to  Mary  E.  Ramer,  in 
1865.  Neither  asserts  any  other  title  except  such  as  they 
derived  through  the  common  source.  The  case,  therefore, 
falls  within  the  inflexible  rule  which  holds  that  when  two  or 
more  persons  claim  title  to  real  estate  under  the  same  grantor, 
and  through  the  same  deed,  neither  will  be  permitted  to  deny 
that  the  grantor  had  the  title  which  he  assumed  to  convey. 
As  between  those  claiming  under  the  same  instrument,  it 
will  be  conclusively  presumed  that  their  common  grantor 
had  the  title  which  he  assumed  to  convey  by  the  deed  under 
which  both  claim,  and  the  plaintiff  in  establishing  his  title 
need  not  go  back  of  their  common  grantor.  If  the  defend- 
ant asserts  any  other  or  superior  title,  or  a  title  adverse  to 
that  under  which  the  plaintiff  claims,  it  lies  upon  him  to 
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bring  it  forward.     Nitche  v.  Earle,  117  Ind.  270;  Sherry 
V.  Dmn,  8  Blackf.  542 ;  Turner  v.  First  NaVlBank,  78  lud. 
19 ;  Barnard  v.  Whipple,  29  Vt.  401  (70  Am.  Dec.  422) ; 
Gilliam  v.  Bird,  8  Iredeirs  Law,  280  (49  Am.  Dec.  379,  an 
note)  ;  Clark  v.  Trindky  52  Pa.  St.  492. 

This  rule  has  peculiar  force  and  application  between  ten- 
ants in  common.  Accordingly  it  is  uniformly  held  that  one 
tenant  in  common  can  not  deny  the  validity  of  the  common 
source  of  title,  while  he  himself  claims,  or  remains,  in  pos- 
session under  it ;  nor  will  he  be  permitted,  while  remaining 
in  possession,  to  defend  himself  by  proving  a  paramount 
title  in  some  third  person.  Where  the  title  or  interest  of 
tenants  in  common  accrues  under  the  same  instrument,  or  act 
of  the  parties,  or  of  the  law,  neither  can  deny  the  validity 
of  the  instrument,  or  act,  and  each  is  bound  to  preserve  the 
estate  in  good  faith  for  the  equal  benefit  of  all.  Bender  v. 
Stewart,  75  Ind.  88 ;  Hadley  v.  Mibsselman,  104  Ind.  459 ; 
Phelan  v.  Kelley,  25  Wend.  389 ;  Olney  v.  Sawyer,  54  Oal. 
379;  Knolh  v.  Bamhart,  71  N.  Y.  474;  Keller  v.  AvMe, 
58  Pa.  St.  410 ;  Frentz  v.  Klotsch,  28  Wis.  312 ;  Freeman 
Cotenancy,  section  152 ;  Sedgwick  &  Wait  Trial  of  Title  to 
Land,  section  291. 

It  is  only  where  one  asserts  an  interest  acquired  from  a  source 
disconnected  from  that  of  his  co-tenants  that  he  can  dispute 
the  validity  of  the  interest  held  by  them.  It  follows,  that, 
as  between  the  parties  to  this  controversy,  it  is  immaterial 
what  the  actual  interest  was  which  Larvin  acquired.  Since, 
being  in  possession,  he  assumed  to  convey  a  fee  simple  by  a 
deed  of  general  warranty,  through  which  both  parties  claim 
title,  both  are  now  estopped  to  assert  that  this  title  and  pos- 
session of  their  common  grantor  were  not  in  conformity 
with  his  deed.  The  appellee  having  entered  and  continued 
in  possession  under  that  title  can  not,  without  connecting 
himself  with  some  independent  chain,  or  source,  of  title, 
draw  the  one  in  question  under  which  he  claims  in  common 
with  his  adversaries. 
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This  conclusion  in  no  way  militates  against  the  rule  that 
a  person  suing  in  ejectment^  or  to  quiet  his  title^  must  affirm- 
atively prove  title  in  himself^  and  can  not  i*ely  on  the  want 
of  title  in  his  adversary.  The  plaintiffs  had  shown  title 
in  themselves  as  against  the  defendant  below  when  they 
showed  the  title  of  their  common  grantor. 

Whether  or  not  the  parties  were  concluded  by  the  several 
partition  proceedings^  so  that  the  title  acquired  by  Larvin 
could  not  be  controverted  after  the  termination  of  the  life- 
estate  of  the  widow^  we  need  not  now  inquire.  Upon  this 
subject  see  Watson  v.  Camper,  119  Ind.  60;  Bowen  v. 
Swander,  anUy  p.  164  ;  Jordan  v.  Van  Epps,  85  N.  Y.  427 ; 
Cromwell  v.  Hull,  97  N.  Y.  209 ;  Janes  v.  Brown,  48  lowa^ 
568 ;  Shepherd  v.  Rice,  38  Mich.  656.  This  question  does 
not  concern  the  parties  to  this  controversy  at  this  time. 

The  conclusion  of  law  upon  the  facts  found  should  have 
been  that  the  plaintiffs  below  were  the  owners  in  fee  simple 
of  the  undivided  three-fourths  of  the  land  in  question,  and 
that  the  defendant  owned  the  undivided  one-fourth  in  fee 
simple. 

Judgment  reversed^  with  costs^  with  instructions  to  the 
court  below  to  restate  its  conclusions  of  law  in  consonance 
with  this  opinion^  and  to  enter  judgment  accordingly. 

FUed  Jan.  8, 1890. 
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No.  16,037. 

Hancock  et  al.  v.  Yaden. 

CoNtUTi' UTiONAL  Law. —  Wag€8. — Money  BotymenU, —  Wakerrf  by  Anteoedati 
Ckmirwst, —  Violation  of  Statute.  —In  an  action  hj  the  plaintiff  for  the  val 
ue  of  services  rendered  in  the  coal  mine  of  the  defendants,  the  answer! 
admitting  the  employment  and  services  rendered,  averred  their  per- 
formance under  a  contract  antecedent  to  the  employment,  whereby  the 
plaintiff  expressly  waived  his  right  to  demand  and  receive  his  wages 
and  pay  for  mining  coal,  every  two  weeks,  in  lawful  money  of  the  United 
States,  as  provided  by  statute,  and  also  averred  a  sale  and  delivery  to 
the  plaintiff  in  accordance  with  the  waiver,  of  goods,  wares,  and  mer- 
chandise in  payment  of  his  demand. 

Held,  that  the  contract  is  void  in  so  far  as  it  assumes  to  waive,  by  an  an- 
tecedent agreement,  the  right  to  receive  wages  in  lawful  money  of  the 
United  States,  being  in  violation  of  the  statute,  sections  1599  and  1610, 
Elliott's  Supplement. 

Heldf  also,  that  the  answer  is  a  plea  of  payment,  and  is  bad,  as  it  does 
not  state  facts  in  bar  of  the  action. 

Same. — Lawfid  Money. — Protection  of. — StattUe. — Constitutionality. — ^The  stat- 
ute in  question  is  constitutional.  The  Legislature  has  such  authority 
over  the  right  to  contract  as  to  prohibit  contracts  from  being  made  in 
advance  waiving  the  right  to  payment  in  the  lawful  medinm  of  pay- 
ment. This  it  may  do  in  order  to  protect  and  maintain  the  lawful 
money  of  the  Nation. 

FzjEADiNO. — Plea  of  Accord  and  Saiisfaeiion. — Must  aver  Delivery  and  AeeepL- 
once. — A  plea  of  accord  and  satisfaction  is  bad  which  fails  to  aver  a  de- 
livery and  acceptance  of  the  goods  in  satisfaction  of  the  debt. 

From  the  Sullivan  Circuit  Court. 

J,  T.  Beaaley,  A.  B.  Williams  and  O.  A.  Knight^  for  ap- 
pellants. 

E.  8.  Holliday  and  G,  A.  Byrdj  for  appellee. 

Elliott,  J. — It  is  alleged  in  flie  complaint  that  the  ap- 
pellee was  employed  by  the  appellants  to  render  service  for 
them  as  a  miner  in  a  coal  mine  of  which  they  were  the  own- 
ers ;  that,  under  this  employment,  he  did  render  service  for 
them  in  mining  coal ;  that  his  services  were  reasonably  worth 
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five  dollars  per  day;  that  he  demanded  payment  for  his 
services  in  lawful  money  of  the  United  States^  and  that  pay- 
ment was  refused.  The  appellants  answered  the  complaint 
in  two  paragraphs,  but,  as  the  only  difference  between  the 
paragraphs  is  that  one  pleads  a  verbal  contract  and  the  other 
a  written  one,  it  is  only  necessary  to  give  a  summary  of  one, 
as  the  questions  which  arise  are  substantially  the  same  as  to 
both  of  the  paragraphs.  The  answer  admits  the  employ- 
ment, and  admits,  also,  the  allegation  that  the  appellee  ren- 
dered the  services  for  which  he  sues,  but  it  sets  forth  a  writ- 
ten contract,  alleges  that  the  services  were  performed  under 
the  contract  and  avers  that  the  appellants  sold  and  delivered 
to  the  plaintiff  in  payipent  of  his  claim  and  to  the  full 
amount  of  the  wages  earned  by  him  divers  articles  of  goods, 
wares  and  merchandise.  The  provisions  of  the  contract,  in 
so  far  as  they  are  material  to  the  questions  argued,  are  these : 
**  The  said  William  P.  Yaden  further  agrees  to  accept  his 
pay,  or  any  part  thereof,  at  the  option  of  said  Hancock  and 
Conkle,  in  goods  and  merchandise  at  their  store,  near  their 
said  coal  mine,  and  the  said  William  P.  Yaden  hereby  ex- 
pressly waives  his  right  to  demand  and  receive  his  wages 
and  pay  for  mining  coal  every  two  weeks  in  lawful  money 
of  the  United  States,  as  now  provided  by  law  he  shall  be 
paid/'  The  court  sustained  a  demurrer  to  the  answer,  the 
appellants  stood  by  their  answer  and  judgment  was  rendered 
against  them. 

To  clear  the  case  from  embarrassments  and  make  the  way 
plain  to  a  consideration  of  the  controlling  question,  we  pre- 
face our  discussion  by  remarking  that  the  answer  is  not  a 
plea  of  accord  and  satisfaction,  nor  a  plea  of  set-off,  but  a 
plea  of  payment,  and  the  ultimate  conclusion  to  be  reached 
depends  upon  the  answer  to  the  question  whether  it  is  suffi- 
cient as  such  a  plea.  That  it  is  not  a  plea  of  accord  and  sat- 
is&ction  is  clear,  but,  if  it  were  to  be  so  regarded,  it  would 
be  bad  because  it  does  not  aver  a  delivery  and  an  acceptance 
of  the  goods  in  satisfaction  of  the  debt.     Another  prefatory 
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matter  deserves  passing  thought^  and  that  is  this :  The  plea 
is  a  plea  of  payment,  founded  on  a  conti;aet  made  before  the 
performance  of  the  services  and  professing  to  bar  the  action, 
if,  therefore,  the  plea  does  not  state  facts  in  bar  of  the  action 
it  is  bad.  Whether  it  does  state  facts  In  bar  of  the  action 
depends  apon  the  validity  of  the  antecedent  contract  which 
is  the  principal  support  of  the  plea,  and  as  that  contract  is 
indivisible,  if  part  is  illegal,  the  whole  must  fall.  The  suffi- 
ciency of  the  answer  must,  it  is  clear,  depend  entirely  upon 
the  validity  of  the  contract  on  which  it  is  founded,  since  if 
that  contract  is  invalid  there  is  no  agreement  to  accept  pay- 
ment in  goods  or  merchandise,  and  where  there  is  no  such 
agreement  payment  can  not  be  made  in  property.  Another 
thing  may  be  added  by  way  of  preface,  and  that  is  this :  We 
are  not  here  concerned  with  the  question  of  what  parties 
may  do  after  services  have  been  performed,  for  here  the  ques- 
tion is,  w6at  contract  may  they  make  before  the  relation  of 
employer  and  employee  begins  ? 

It  is  sufficiently  evident  from  what  we  have  said  that  the 
only  question  which  we  can  properly  consider  or  decide  is, 
whether  the  antecedent  contract  was  valid  in  so  far  as  it  as- 
sumes to  waive  the  right  of  the  appellee  to  be  paid  his  wages 
in  lawful  money  of  the  United  States,  and  to  this  question 
we  confine  our  discussion  and  give  judgment  upon  it  and  no 
other.  Our  judgment  is  that  the  antecedent  contract  is  en- 
tirely void  in  so  far  as  it  assumes  to  waive  the  appellee's 
right  to  receive  his  wages  in  money.  If  there  were  no  valid 
statute  prohibiting  such  a  contract  it  would  be  competent  for 
the  parties  to  make  it,  so  that  the  ultimate  judgment  of  the 
court  hinges  upon  the  question  whether  there  is  a  valid  stat- 
ute prohibiting  such  contracts.  There  is  a  statute  which,  in 
terras,  prohibits  such  contracts,  and  if  it  does  not  violate 
some  provision  of  the  Constitution  it  totally  destroys  the 
contract  upon  which  the  defence  is  founded.  Elliotf  s  Supp., 
sections  1599,  1610.  Our  judgment  is,  that  the  provision 
of  the  statute  forbidding  the  execution  of  contracts  waiving 
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a  right  to  payment  in  money,  is  one  that  the  Legislature  had 
power  to  enact. 

It  is  a  fundamental  principle  that  every  member  of  society 
surrenders  something  of  his  absolute  and  natural  rights  in 
all  organized  States.  Without  some  yielding  of  absolute 
rights,  civil  government  would  be  impossible.  ^'  But  ever); 
man,''  says  Blackstone,  '^  when  he  enters  into  society  gives 
up  a  part  of  his  natural  liberty.''  "  Property  and  law," 
as  Bentham  says,  "  are  born  and  must  die  together."  The 
right  to  dispose  of  property  or  labor  is  a  right  not  wholly 
surrendered  by  the  citizen,  nor  yet  entirely  beyond  con- 
trol by  the  Legislature  of  the  State.  The  right  to  contract  is 
an  incident  of  this^t^  disponendi.  But  the  right  to  contract 
is  not,  and  never  has  been,  in  any  country  where,  as  in  ours, 
the  common  law  prevails  and  constitutes  the  source  of  all 
civil  law,  entirely  beyoad  legislative  control.  The  statute 
of  frauds  enables  contracting  parties  to  avoid  contracts  not 
in  writing.  The  law  declares  that  payment  in  part  of  an 
ascertained  debt  shall  not  extinguish  it,  although  the  parties 
agree  that  it  shall  do  so.  Ogbom  v.  Hoffman,  52  Ind.  439  ; 
Smith  V.  Tyler,  61  Ind.  512  ;  Markel  v.  Spiiler,  28  Ind.  488. 
A  party  will  not  be  allowed  to  contract  to  waive  the  benefit 
of  homestead  or  exemption  laws.  Moloney  v.  Newton,  85  Ind. 
565 ;  KneeUle  v.  Neiocomb,  22  N.  Y.  249  ;  Ourtia  v.  (yBrim, 
20  Iowa,  376 ;  Moxley  v.  Ragan,  10  Bush,  156  (19  Am. 
Rep.  61).  A  debtor  can  not  waive  stay  of  execution  by  con- 
tract. McLane  v.  Elmer,  4  Ind.  239 ;  Develin  v.  Wood,  2 
Ind.  102.  By  the  English  law  a  seaman  can  not,  by  contract, 
waive  his  right  to  wages.  Kay  Shipmaster  and  Seamen, 
626.  Parties  can  not,  by  contract,  bind  themselves  in  ad- 
vance not  to  resort  to  the  courts  for  the  redress  of  wrongs. 
Bauer  v.  Sam»on  Lodge,  102  Ind.  262 ;  Dugan  v.  Thomas, 
79  Me.  221.  A  contract  providing  that  a  party  shall  not 
remove  a  cause  to  the  federal  court  is  void.  Insurance  Co.  v. 
Morse,  20  Wall.  445;  Doyle  v.  Continental  Ins.  Co.,  94  U.  S.  535. 
Vol.  121.— 24 
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A  party  will  not  be  allowed  to  contract  witboat  limitatioD 
tbat  be  will  not  engage  in  a  particular  business.  Taylor  v. 
Saurman,  110  Pa.  St.  3.  A  statute  may  require  parties  to 
insert  in  a  promissory  note  tbe  words,  "  given  for  a  patent." 
HerdiG  t.  Roe^ler,  109  N.  Y.  127  ;  New  v.  Walker^  108  Ind. 
365.  Priority  in  the  allowance  and  payment  of  claims  may  be 
regulated  by  legislation.  United  States  v.  Fishery  2  Cranch, 
358.  A  lien  for  miner's  wages  may  be  made  superior  to  the  roy- 
alty due  to  the  owners  of  mine  from  the  lessees  or  operators. 
Warren  v.  SohUy  112  Ind.  213.  Much  beyond  the  doctrine 
declared  in  the  cases  to  which  we  have  referred  is  the  ruling 
in  Churchman  v.  Martin,  54  Ind.  380,  wherein  it  was  held 
that  a  statute  prohibiting  parties  from  contracting  to  pay  at- 
torney's fees  is  constitutional.  The  truth  is,  that  withoat 
law  as  one  of  its  factors,  there  is  really  no  such  thing  as  a 
contract.  The  law  is  a  silent,  but  a  ruling,  factor  in  every 
contract.  Long  v.  Straus,  107  Ind.  94;  Hudson  Canal  Co. 
V.  Pennsylvania  Co.,  8  Wall.  276,  vide  p.  288.  The  case  be- 
fore us  affords  an  example,  for  where  a  man,  upon  request, 
performs  services  for  another,  the  law  implies  that  he  shall 
be  paid  for  them  and  paid  in  money.  It  needs  no  positive 
agreement  to  pay  in  money  to  entitle  a  creditor  to  demand 
money,  for  the  law  decrees  that  the  payment  shall  be  in 
money.  The  statutory  provision  under  discussion  does  no 
more  than  enforce  this  legal  right  by  commanding  that  men 
shall  not  make  a  contract  dispensing  with  the  lawful  mode 
and  medium  of  payment. 

The  authorities  to  which  we  have  referred,  and  to  which 
it  would  be  no  great  task  to  add  others,  prove  that  the  law- 
making power  of  the  State  does  have  authority  over  the 
right  to  contract.  That  this  legislative  authority  is  limited 
no  one  doubts ;  but  it  Is  limited  only  by  the  Constitution. 
In  that  instrument  are  found  the  only  limitations  upon  the 
law-making  power  of  the  State.  Hedderioh  v.  State,  101 
Ind.  564;  McComas  v.  Krug,  81  Ind.  327;  Beauchamp  v. 
Staie,  6  Blackf.  299.    JBpt  no  limitation  in  that  instrument 
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SO  operates  as  to  prevent  the  law-making  power  from  pro- 
hibiting classes  of  citizens  from  contracting  in  advance  that 
the  wages  of  miners  shall  not  be  paid  in  lawful  money  of  the 
United  States.  It  would  be  not  only  unnecessary  but  im- 
proper to  enter  upon  the  work  of  ascertaining  to  what  ex- 
tent the  Constitution  restrains  the  Legislature  from  regulat- 
ing or  restricting  the  right  to  contract;  for  all  that  can  with 
propriety  be  here  decided  is,  that  it  does  not  restrain  the 
Legislature  from  enacting  laws  which  operate  to  maintain  or 
protect  the  medium  of  payment  established  by  the  sovereign  I 
power  of  the  nation. 

It  can  not  be  denied,  without  repudiating  all  authority, 
that  the  Legislature  does  possess  some  power  over  the  right 
to  contract,  and  if  it  does,  then  nothing  can  be  clearer  than 
that  this  power  extends  far  enough  to  uphold  a  statute  pro- 
viding that  payment  of  wages  shall  be  made  in  money,  where 
there  is  no  agreement  to  the  contrary  made  after  the  services 
have  been  rendered.  Whether  the  Legislature  may  absolutely 
declare  that  nothing  shall  be  payment  but  money,  we  need 
not  inquire ;  for  all  that  is  important  here  is  to  decide  that 
it  may  prohibit  a  contract  from  being  made  in  advance,  ^ 
waiving  the  right  to  payment  in  what  the  law  says  shall  be 
the  medium  of  payment. 

We  can  not  conceive  a  case  in  which  the  assertion  of  the 
legislative  power  to  regulate  contracts  has  a  sounder  founda- 
tion than  it  has  in  this  instance ;  for  here  the  regulation  con-« 
sists  in  prohibiting  men  from  contracting  in  advance  to  ac- , 
cept  payment  in  something  other  than  the  lawful  money  of  \ 
tbe  country  for  the  wages  they  may  earn  in  the  future.     It 
is  of  the  deepest  and  gravest  importance  to  the  government 
that  it  should  unyieldingly  maintain  the  right  to  protect  the 
money  which  it  makes  the  standard  of  value  throughout  the 
country.     The  surrender  of  this  right  might  put  in  peril  the 
existence  of  the  nation  itself.     Suppose  that  in  the  years  of 
the  war,  when  gold  was  worth  such  an  extraordinary  premium, 
the  owners  of  supplies  required  by  the  government  had,  by 
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concerted  action^  refused  to  accept  anything  in  payment  but 
coin^  would  the  nation  have  been  powerless  to  protect  what 
it  had  decreed  should  be  money?  Or^  again,  suppose  that 
the  persons  holding  the  needed  supplies  had  refused  to  take 
anything  but  property  in  exchange,  and  that  it  was  impossi- 
ble to  procure  the  species  of  property  demanded,  would  the 
government  have  been  helplessly  at  their  mercy  ?  The  pro- 
tection from  such  evils  is  in  the  right  to  establish  and  main- 
tain,  by  coercive  measures  if  need  be,  what  by  the  law  is 
made  money  of  the  nation.  We  do  not  use  these  illustra- 
tions for  more  than  their  worth  ;  we  employ  them  simply  to 
;  show  the  imperious  necessity  that  exists  for  the  retention,  in 
its  unbroken  integrity,  of  the  power  to  establish  and  main- 
tain a  standard  of  value.  What  is  necessary  to  national  or 
State  life  the  government  possesses,  and  it  is  for  the  Legisla- 
ture to  judge  what  measures  are  essential  to  the  complete 
and  effective  exercise  of  a  power  which  it  possesses. 

It  is  not  simply  the  government,  as  a  government,  that  is 
interested  in  the  power  to  establish  and  maintain  a  standard 
of  value  ;  for  to  every  citizen  engaged  in  any  busineas  of  life 
it  is  of  vital  importance  that  there  should  be  a  fixed  and  un- 
changing standard.  Without  it,  business,  except  of  the  most 
meagre  kind,  would  be  at  an  end,  and  commerce  would  be 
practically  annihilated. 

The  decisions  of  the  highest  tribunal  of  the  country  go 

very  far  to  sustain  our  conclusions.     It  is  the  law,  as  that 

•  court  has  declared  it  in  able  opinions,  that  the  government 

<has  a  right  to  provide  a  currency  for  the  whole  country,  and 

'to  drive  out  all  other  circulating  mediums  by  taxation  or 

otherwise.      Veazie  Bank  v.  Fenno,  8  Wall.  533.     This  was 

asserted  by  Chief  Justice  Chase,  speaking  for  the  majority  of 

the  court,  although  he  and  the  majority  of  the  court,  as  it  was 

then  constituted,  did  not  go  so  far  upon  other  phases  of  the 

case  as  the  court  did  go  in  the  subsequent  case  which  now 

stands  as  declarative  of  the  law  of  the  land.     Legal  Tender 
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Oases,  12  Wall.  467.  In  Hepburn  v.  Griswold,  8  Wall.  603, 
a  different  view  was  taken  upon  some  phases  of  the  general 
question  from  that  declared  in  the  Legal  Tender  Oases,  su- 
pra, but  not  upon  the  proposition  we  have  stated.  Thu 
power  to  establish  necessarily  implies  the  power  to  maintain. 
United  States  v.  Fisher,  supra;  McOalloeh  v.  Maty  land,  4 
Wheat.  316 ;  United  States  v.  Marigold,  9  How.  560.  It  is 
for  the  Legislature  to  judge  what  means  are  necessary  and 
appropriate  to  accomplish  an  end  which  the  Constitution 
makes  legitimate.  It  is,  therefore,  competent  for  the  legis-'^ 
lative  branch  of  the  government  to  devise  and  establish  such 
rules  as  in  its  judgment  will  best  protect  the  standard  of 
value  which  its  laws  have  fixed.  The  rule  to  which  we  have 
referred  is  a  familiar  one,  but  it  has  been  so  admirably  stated 
by  Mr.  Justice  Bradley  that  we  may  be  pardoned  for  quot- 
ing his  language.  Replying  to  an  objection  pressed  by 
counsel,  he  said :  ^^  The  answer  is,  the  legislative  depart- 
ment, being  the  nation  itself,  speaking  by  its  representatives, 
has  a  choice  of  methods,  and  is  master  of  its  own  discretion.'^ 
Legal  Tender  Cases,  supra,  vide  p.  561. 

The  power  exercised  by  the  legislative  department  in  fix-  / 
ing  the  standard  of  value  closely  resembles  that  by  which 
the  standard  of  weights  and  measures  is  established  and 
maintained.  In  truth,  there  is  no  difference  in  the  inherent 
nature  of  the  powers ;  the  difference  is  in  the  subject-matter 
to  which  they  are  applied  rather  than  in  the  powers  them- 
selves. The  power  of  the  State  extends  so  far  as  to  enable 
it  to  declare  and  enforce  penalties  against  persons  who  vio- 
late the  law  regulating  the  standard  of  weights  and  meas- 
ures or  the  standard  of  values.  It  is  upon  the  theory  that 
matters  connected  with  the  regulation  of  the  standard  of 
values  are  within  the  legislative  power  that  statutes  defining 
and  punishing  usury  are  sustained.  It  is  true,  we  know, 
that  the  Federal  Congress  is  the  proper  authority  to  regu- 
late the  standard  of  values,  but  it  does  not  follow  from  this 
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that  a  State  may  not  do  what  it  can  to  prevent  the  debase- 
ment of  the  standard  fixed  by  Congress.  It  can,  of  course, 
neither  lower  that  standard  nor  pass  laws  hostile  to  those 
enacted  by  Congress,  but  it  may  support  the  efibrts  of  the 
national  legislature  as  far,  at  least,  as  it  is  within  the  power  of  a 
State  to  do  so.  The  principle  which  rules  this  phase  of  the  sub- 
ject is  closely  analogous  to  that  established  by  the  decisions 
affirming  the  right  of  the  State  to  proscribe  as  a  felon  one 
who  counterfeits  the  national  money.  Dashing  v.  I^ate,  78 
Ind.  357;  Snoddy  v.  Howardy  51  Ind.  411 ;  Chess  v.  StaUj 
1  Blackf.  198;  Fox  v.  Staie,  6  How.  410;  United  States  v. 
Fieldy  16  Fed.  Rep.  778 

The  provision  of  the  statute  to  which  our  decision  is  di-\ 
rected,  operates  upon  all  members  of  the  classes  it  enamer- « 
ates.     It  neither  confers  special  privileges  nor  makes  unjust 
discrimination.     All  who  are  members  of  the  classes  named 
are  entitled  to  its  benefits  or  subjected  to  its  burdens.     It  is ' 
open  to  every  citizen  to  become  a  member  of  any  of  the 
classes  designated,  and  the  privileges  conferred  belong  on 
equal  terms  to  all.     Johns  v.  Stafe,  78  Ind.  332 ;  McAunich 
V.  Mississippi,  etc.,  R.  R,  Go.,  20  Iowa,  338.     It  denies  no 
privilege  to  any  one,  for  it  leaves  it  free  to  every  citizen  to 
become  a  member  of  the  classes  specified,  and  it  operates 
alike  upon  all  who  enter  those  classes. 

The  statute  operates  upon  both  the  employer  and  the  em- 
ployee. It  may,  it  is  true,  in  its  practical  operation  especially 
benefit  the  wage-earner,  but  that  is  no  fault;  at  all  events, 
the  fault  is  not  such  a  grievous  one  as  to  compel  the  courts 
to  strike  it  down.  It  fixes  no  price  upon  any  man's  labor; 
it  leaves  the  parties  to  do  that,  but  it  does  require  them  to 
refrain  from  contracting  before  the  relation  of  employer  and 
employee  begins  for  payment  in  anything  except  the  lawful 
money  of  the  United  States.  It  does  not  preclude  parties 
from  making  an  accord  and  satisfaction  after  wages  have 
been  earned  and  services  rendered,  although  it  does  com- 
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mand  that  the  antecedent  contract  shall  not  provide  that 
payment  may  be  made  in  something  other  than  lawful  money 
of  the  nation. 

Judgment  affirmed. 

FUed  Jan.  7, 1890. 
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Husband  ahd  Wife. — Action  for  Damages. — Lorn  of  Wif^s  Servteea  in  Bwi' 
nets, — A  hasband  in  an  action  for  damages  sustained  by  him  on  ac- 
count of  injuries  alleged  to  have  been  received  hj  his  wife,  is  entitled 
to  recover — proper  averments  being  made  in  the  complaint — for  the 
loss  of  the  services  of  his  wife  as  the  manager  of  a  business  which  the 
husband  was  carrying  on. 

&AUB,—iSedion  51S0,  B,  S.  1881,  am«(n<ed.— Section  5180,  B.  Q,  1881,  in 
no  way  changes  the  relation  between  husband  and  wife.  It  makes  the 
wife  the  sole  owner  of  her  earnings  when  she  performs  services  for  per- 
sons other  than  her  husband,  and  of  profits  made  from  any  trade  or 
business  carried  on  by  her.  It  has  no  application  to  a  case  like  the 
case  at  bar,  where  the  wife  is  performing  services  for  her  husband. 

Same. —  Wif^a  Services, —  Value  of — How  EsHmaUd. — A  husband  is  entitled 
to  recover  for  the  damages  sustained  on  account  of  the  loss  of  the 
services  of  his  wife,  and  the  value  of  her  services,  and  loss  sustained  by 
reason  of  her  inability  to'  perform  them,  must  necessarily  depend  on 
the  character  and  value  of  the  services  which  she  is  capable  to  perform 
and  is  accustomed  to  perform  for  her  husband 

From  the  Marion  Superior  Court. 

J.  8.  Duncan,  O.  W.  Smithy  F.  Winter  and  H.  C.  Allen,  for 
appellant. 

W.  H,  H.  Miller  and  J.  B.  Elam,  for  app'feUee. 

Olds,  J. — This  action  was  brought  by  the  appellee  against 
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the  appellant^  in  the  court  below^  for  damages  sustained  bj 
the  appellee  on  account  of  alleged  injuries  received  by  his 
wife  while  she  was  a  passenger  on  appellant's  car.  By  the 
complaint  the  appellee  sought  to  recover  for  medical  at- 
tendance furnished,  and  loss  of  service  and  the  society  of 
his  wife.  It  is  alleged,  with  particularity  in  the  complaint, 
that  before  and  at  the  time  of  the  injury,  the  plaintiff  was 
carrying  on  a  large  and  profitable  millinery  business,  in 
which  his  wife  was  acting  as  the  manager,  and  that  the  busi- 
ness was  rendered  more  lucrative  and  profitable  by  reason 
of  her  personal  services  in  the  management  of  said  business, 
and  her  services  were  of  great  value  to  the  plaintiff,  to  wit, 
$2,000;  that  by  reason  of  the  injury  she  had  been  unable  to 
perform  such  duties  as  she  was  accustomed  to  perform  in  the 
management  of  said  business,  whereby  the  plaintiff  had  suf- 
fered damage.  Issue  was  joined  by  an  answer  in  general 
denial,  and  trial  had,  resulting  in  a  verdict  and  judgment 
for  the  appellee. 

On  the  trial  of  the  cause,  evidence  was  admitted,  over  the 
objection  of  the  appellant,  as  to  the  value  of  the  services  of 
the  wife  of  the  appellee  in  the  capacity  in  which  she  served 
the  appellee  as  forewoman,  and  the  court  instructed  the  jury 
to  the  effect,  that  if  the  plaintiff  was  the  sole  owner  of  the 
store,  and  his  wife  served  him  as  forewoman  or  manager  of 
the  store,  the  plaintiff  would  be  entitled  to  recover  whatever 
loss,  if  any,  he  had  sustained  on  account  of  being  deprived 
of  his  wife's  services,  in  whole  or  in  part,  in  his  household 
affairs  or  business  by  reason  of  her  disability. 

It  is  contended  by  counsel  for  appellant  that  the  plaintiff 
can  not  recover  for  the  services  of  his  wife  as  clerk  or  as- 
sistant in  his  business ;  that  the  right  of  the  husband  to  re- 
cover damages  for  loss  of  services  of  the  wife  is  limited  to 
services  within  the  household ;  that  by  the  statute,  section 
5130,  R.  S.  1881,  "A  married  woman  may  carry  on  any  trade 
or  business  and  perform  any  labor  or  services  on  her  sole 
and  separate  account.     The  earnings  and  profits  of  any  mar- 
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ried  woman^  accruing  from  her  trade,  business,  aervices,  or 
labor,  other  than  labor  for  her  husband  or  family,  shall  be 
her  sole  and  separate  property,"  and  that  the  wife  is  entitled 
to  recover  for  her  own  services.  This  statute  in  no  way 
changes  the  relation  between  husband  and  wife.  It  neither 
attempts  to  exonerate  her  from  the  performance  of  any 
proper  services  for  the  benefit  of  the  husband,  either  in  the 
household  or  itr  his  business,  nor  does  it  attempt  to  create 
any  liability  on.  the  part  of  the  husband  to  pay  for  such 
services.  It  very  properly  makes  the  wife  the  sole  owner 
of  her  earnings  when  she  performs  services  for  persons  other 
than  her  husband,  and  of  profits  made  from  any  trade  or 
business  carried  on  by  her.  It  enables  the  wife,  if  she 
chooses  so  to  do,  to  carry  on  a  trade  or  business  on  her  own 
account,  and  to  perform  services  for  persons  other  than  her 
husband,  and  in  such  cases  she  is  the  owner  of  the  profits 
and  earnings.  The  statute  was  passed  to  remedy  an  evil, 
and  when  the  wife  is  compelled  to  support  herself  or  her 
family,  by  engaging  in  business  on  her  own  account,  or  per- 
forming labor  for  persons  other  than  her  husband,  or,  when 
circumstances  exist,  making  it  desirable  and  for  the  best  in- 
terest of  the  &mily  that  the  wife  engage  in  business,  to  give 
to  the  wife  in  such  cases  the  same  right  to  control  her  busi- 
ness and  earnings  as  if  she  were  sole,  but  it  in  no  way  affects 
or  changes  the  marital  relations,  and  the  statute  has  no  ap- 
plication in  a  case  where  the  wife  is  not  carrying  on  a  sep- 
arate  trade  or  business,  or  performing  services  for  persons 
other  than  her  husband.  The  wife  has  the  same  right  to 
give  to  her  husband  her  services  either  in  the  household  or 
in  his  business  as  she  had  before  the  passage  of  the  statute, 
and  the  same  obligation  rests  upon  her  to  discharge  her  duty 
to  her  husband,  and  upon  the  husband  to  discharge  his  duty 
and  obligation  to  his  wife,  as  it  did  before  its  passage.  We 
have  under  consideration  a  case  not  in  any  way  affected  by 
the  statute.  The  husband  was  engaged  in  the  millinery 
business,  and  his  wife,  by  reason  of  their  marital  relations, 
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devoted  her  energy  and  services  to  the  business  for  the  ben- 
efit of  the  husband  without  any  contract  or  expectation  of 
pay  for  her  services^  and  she  sustained  an  injury  on  account 
of  the  negligence  of  the  defendant,  and  by  reason  of  which 
the  husband  was  deprived  of  her  services  in  his  business 
which  the  wife  was  accustomed  to  perform;  but  was  prevented 
from  performing  by  reason  of  the  injury. 

There  might  be  circumstances  existing  which  would  en- 
title the  wife,  in  an  action  for  damages,  to^  recover  for  the 
value  of  her  own  services,  but,  prima  fade,  the  husband 
is  entitled  to  recover  for  such  services ;  and  especially  is  this 
true  when  the  wife  is  not  engaged  in  carrying  on  any  trade 
or  business  on  her  own  account,  or  performing  labor  for  per- 
sons other  than  her  husband ;  and,  on  the  contrary,  is  vol- 
untarily rendering  service  for  the  benefit  of  the  husband,  and 
he  is  entitled  to  recover  as  wall  for  one  class  of  services  as 
another.  In  other  words,  the  husband  is  entitled  to  recover 
for  the  damage  sustained  on  account  of  the  loss  of  the  ser- 
vices of  the  wife,  and  the  value  of  her  services,  and  loss  sus- 
tained by  reason  of  her  inability  to  perform  them,  must 
necessarily  depend  on  the  character  and  value  of  the  services 
which  she  is  capable  to  perform,  and  is  accustomed  to  per- 
form for  the  husband.  Ohio,  etc.,  R.  W.  Co.  v.  Cosby^  107 
Ind.  32 ;  Belford  v.  Oranty  16  N.  J.  Eq.  265  (84  Am.  Dec.  155, 
and  note,  p.  163)  ;  Oramer  v.  Reford,  2  C.  E.  Green,  N.  J.  367 
(90  Am.  Dec.  594,  and  note,  p.  601);  Cregin  v.  Brooklyn  Gross- 
tovm  R.  R.  Co.,  75  N.  Y.  192  (31  Am.  Rep.  459) ;  Seitz  v. 
MitcMU  94  U.  S.  580 ;  Harrington  v.  Gies^  45  Mich.  374 ;  9 
Am.  &  Eng.  Encyc.  of  Law,  817,  818. 

There  was  no  error  in  the  rulings  of  the  court  in  the  ad- 
mission of  the  evidence,  or  instructions  to  the  jury. 

It  is  contended  by  counsel  for  appellee  that  the  record  is 
informal,  and  presents  no  question  for  the  decision  of  this 
court,  but  taking  the  view  we  have  of  the  only  material 
question  involved,  and  having  to  affirm  the  judgment,  we  do 
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not  deem  it  necessary  to  pass  upon  the  question  presented  by 
the  appellee  as  to  the  sufficiency  of  the  record. 

Judgment  affirmed^  with  costs. 

Filed  Jan.  7, 1890. 


No.  15,218. 

The  Boabd  op  Commissioners  op  Owen  County  v. 

Washington  Township. 

County. — Chraoel  Road  Bridge, — Duty  of  Maintaining. — Oity, — A  bridge  out- 
side the  corporate  limits,  connected  with  a  free  gravel  road,  and  con- 
structed by  the  county,  does  not,  by  the  fact  that  it  leads  up  to  and  joins 
a  street  at  the  corporate  line  of  the  town,  become  a  town  bridge  in  such 
a  sense  as  to  relieve  the  county  from  the  general  duty  of  using  reason- 
able care  to  keep  it  in  a  reasonably  safe  condition  for  passage.  The 
town  is  excluded  from  the  control  of  a  bridge  so  situated,  the  right  of 
control  being  vested  in  the  county. 

Same. — Bridge. — Repairs. — Town. — A  town  is  chargeable  with  the  duty  of 
maintaining  a  bridge  built  by  the  county  only  when  the  bridge  becomes 
the  bridge  of  the  town. 

Same. — Townnhip. —  When  Chargeable  with  Cost  of  Repairs. — Statute. — A  county 
can  not  compel  a  township  to  bear  part  of  the  expense  of  repairing  a 
county  bridge  situated  within  the  limits  of  a  township,  and  not  withiil 
the  control  of  a  town  or  city,  except  as  provided  in  section  1585,  El- 
liott's Sup.,  where  the  cost  of  repairing  the  bridge  shall  exceed  seventy- 
five  dollars,  and  the  township  trustee  shall  notify  the  board  of  com- 
missioners of  the  necessity  of  such  bridge  and  secure  action  upon 
such  representation  ;  in  which  case  the  township  shall  pay  seventy-five 
dollars  of  the  cost.  The  provisions  of  the  above-named  statute  do 
not  relieve  the  county  from  the  duty  of  maintaining  county  bridges, 
the  township  being  liable  to  contribute  only  in  the  case  designated  by 
the  statute,  where  it  takes  the  initiative. 

From  the  Owen  Circuit  Court. 

W.  Hickcim,  for  appellant. 
E.  C.  Steele^  for  appellee. 


121 

137  143 

138  615 

139  6151 


121    371 
el71    611 


i 


380  SUPREME  COURT  OF  INDIANA, 

The  Board  of  Commissioners  of  Owen  County  v,  Washington  Township. 

Elliott,  J. — The  question  in  this  case  is  whether  the 
township  can  be  compelled  to  pay  part  of  the  expense  of 
maintaining  a  public  bridge,  or  whether  the  whole  expense 
must  be  borne  by  the  county.  The  bridge  concerning  which 
the  contest  is  waged  is  connected  with  a  free  gravel  road 
constructed  by  the  county,  and  the  north  end  of  it  connects 
directly  with  one  of  the  public  Streets  of  the  town  of  Spencer, 
but  it  is  wholly  outside  of  the  corporate  limits  of  the  town. 
The  bridge  was  constructed  by  the  county. 

It  is  quite  clear  that  the  bridge  can  not  be  regarded  as  a 
bridge  belonging  to  the  town  of  Spencer.  The  county  and 
the  town  are  both  governmental  instrumentalities,  but  they 
are  not  invested  with  the  government  of  the  same  locality 
or  of  the  same  affairs,  for  in  so  far  as  concerns  the  afiairs  of 
the  town,  the  authority  of  the  town  oflBcers  is  exclusive,  and 
in  so  far  as  strictly  county  affairs  are  concerned,  the  authority 
of  the  county  officers  is  exclusive.  The  familiar  rule,  that 
the  express  mention  of  one  thing  implies  the  exclusion  of 
others,  leads  to  the  conclusion  that  where  a  statute  vests  one 
local  subdivision  with  control  it  excludes  the  others.  It  is  also 
quite  apparent  that  the  Legislature  can  not  be  presumed  to 
intend  that  two  different  governmental  organizations  shall 
have  control  over  the  same  bridge  or  highway  and  be  re- 
sponsible for  its  safety.  The  town  is  excluded  from  control 
of  the  bridge  here  involved,  because  the  right  of  control  is 
vested  in  the  county.  A  town  may,  doubtless,  become 
charged  with  the  duty  of  maintaining  a  bridge  built  by  the 
county,  but  it  is  charged  with  this  duty  only  when  the  bridge 
becomes  the  bridge  of  the  town,  for,  so  long  as  it  remains  the 
bridge  of  the  county  the  duty  of  maintaining  it  rests  on 
that  governmental  corporation.  This  is  the  effect  of  the  de- 
cision in  the  case  of  City  of  Goshen  v.  Myers,  119  Ind.  196. 
That  decision  proceeds  upon  the  theory  that  the  bridge  there 
mentioned  became  the  bridge  of  the  city  by  adoption  as  part 
of  one  of  the  city  streets,  and  it  is  only  on  that  theory  that 
the  decision  can  be  vindicated.     A  city  or  town  can  not  con- 
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trol  county  bridges  or  highways,  for  their  control  is  com- 
mitted to  the  county  authorities,  nor,  on  the  other  hand,  can 
county  authorities  control  city  bridges  or  streets.  Where 
there  is  no  power  to  control  there  is  no  responsibility  for  a 
failure  to  repair,  since  the  duty  and  its  breach  must  concur  to 
produce  a  right  of  action.  Common  Gouneil,  etc.,  v.  McClurCy 
2  Ind.  148;  Bishop  v.  Gty  of  Centralia,  49  Wis.  669;  Car- 
penter V.  City  of  Cohoes,  81  N.  Y.  21  (37  Am.  Rep.  468).  It 
is  apparent  from  what  we  have  said  that  the  fact  that  the 
bridge  leads  up  to  and  joins  a  street  at  the  corporate  line  of 
the  town  does  not  make  it  a  town  bridge  in  such  a  sense,  at 
least,  as  to  relieve  the  county  from  the  general  duty  of  using 
reasonable  care  to  keep  it  in  a  reasonably  safe  condition  for 
passage. 

It  is  an  ancient  and  firmly  established  rule  that  a  bridge 
may  become  a  county  bridge  by  adoption,  no  matter  by  whom 
it  was  built.     State,  ex  re/.,  v.  Board,  80  Ind.  478. 

The  common-law  rule  is,  that  the  county  officers  are  bound 
to  adopt  and  maintain  a  public  bridge,  forming  part  of  a 
road,  or  else  have  it  declared  a  nuisance.  Under  this  rule 
the  bridge  in  question  must  be  regarded  as  a  county  bridge, 
which  it  is  the  duty  of  the  county  to  maintain. 

It  is  held  by  a  long  line  of  decisions  that  a  county  is  bound 
to  use  reasonable  care  to  keep  its  bridges  in  a  safe  condition  for 
travel.  House  v.  Board,  ete,,QO  Ind.  580 ;  Harris  y.Board,  etc. 
ante,  p.  299,  and  cases  cited.  It  is  also  decided  Ihat  a  township 
is  not  liable  for  an  injury  sustained  because  of  a  defective 
bridge,  for  the  reason  that  it  is  not  under  a  legal  duty  to  keep 
bridges  in  repair,  nor  provided  with  the  means  of  doing  so. 
Yeager  v.  Tippecanoe  Township,  81  Ind.  46.  If  it  resulted 
from  the  rule  laid  down  by  these  cases,  that  the  county  must 
pay  all  of  the  expense  of  repairing  bridges,  then  the  judg- 
ment of  the  trial  court  is  easily  sustained,  and  the  result 
must  be  that  the  county  can  not  call  upon  a  township  to  con- 
tribute to  the  expense,  unless  the  statute  imposes  upon  it 
that  duty ;  since,  as  all  our  cases  declare,  the  duty  rests  on 
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the  county.  The  question,  therefore,  comes  to  this :  Has  a 
county  a  right  to  compel  a  township  to  bear  part  of  the  ex- 
pense of  repairing  a  county  bridge  situated  within'the  limits 
of  a  township,  and  not  within  the  control  of  a  town  or  city  ? 
The  only  statutory  provisions  which  bear  directly  upon 
the  question,  are  these :  "  If  the  probable  cost  of  construct- 
ing or  repairing  any  bridge  or  culvert  shall  exceed  seventy- 
five  dollars,  the  township  trustee  of  the  township  where  such 
proposed  bridge  or  culvert  is  to  be  located  shall  notify  the 
board  of  commissioners  of  his  county  of  the  necessity  of  such 
bridge  or  culvert,  and  if  in  the  opinion  of  the  county  commis- 
sioners the  public  convenience  shall  require  the  building  or 
repairing  of  such  bridge  or  culvert,  they  shall  cause  estimates 
or  surveys  thereof  to  be  made,  and  cause  the  same  to  be 
erected ;  the  trustee  of  the  said  township  in  which  is  located 
the  said  bridge  or  culvert  shall,  however,  pay  from  the  road 
fund  of  the  said  township  seventy-five  dollars  of  the  cost  of 
such  building  or  repairs/'  Elliott's  Supp.,  section  1585.  These 
statutory  provisions,  as  it  has  been  repeatedly  held,  do  not  re- 
lieve the  county  from  the  duty  of  maintaining  county  bridges. 
Board,  etc.,  v.  Emmerson,  95  Ind.  579  ;  Board,  etc,  v.  Bacony 
96  Ind.  31  ;  Board,  etc.,  v.  Arnett,  116  Ind.  438.  It  has  also 
been  held  that  the  right  of  control  is  not  in  the  township, 
but  is  in  the  county.  Yeager  v.  Tippecanoe  Township,  supra; 
Perry  v.  Bamett,  65  Ind.  522.  In  view  of  the  law  thus  au- 
thoritatively settled  but  one  conclusion  is  logically  possible, 
and  that  is  this :  A  township  is  only  liable  to  contribute  in 
the  case  designated  by  the  statute.  This  is  so  because  the  gen- 
eral duty  is  imposed  upon  the  county,  and  the  means  of  per- 
forming it  are  exclusively  vested  in  its  oflBcers.  By  ascertain- 
ing the  case  designated  by  the  statute,  we  are  enabled  to  deter- 
mine whether  this  action  will  lie,  for,  independently  of  statute, 
it  can  not  be  maintained.  It  is  not  difficult  to  ascertain  what 
case  it  is  which  the  statute  designates,  for  its  words  clearly 
indicate  it.  The  case  which  it  designates  is  a  case  wherein 
"  the  township  trustee  shall  notify  the  board  of  commission- 
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era  of  the  necessity ''  for  a  bridge  or  culvert,  since  this  is  the 
only  case  referred  to  directly  or  indirectly  by  the  Legisla- 
ture.. The  statute  does  not  empower  the  board  of  commis- 
sioners, of  its  own  motion,  to  build  or  repair  a  bridge,  and 
then  demand  contribution ;  on  the  contrary,  it  explicitly 
provides  that  contribution  can  only  be  enforced  in  a  case 
where  the  township  takes  the  initiative.  A  county  bridge 
must  be  kept  in  repair  at  the  expense  of  the  county,  in  all 
cases  except  one,  and  that  one  case  is  a  case  in  which  the 
township  trustee  represents  to  the  board  that  there  is  a  ne- 
cessity for  a  bridge,  and  secures  action  upon  the  representa- 
tion. The  county  can  not,  by  its  own  unsolicited  action,  im- 
pose a  burden  on  the  township.  This  conclusion  gives  effect 
to  the  language  of  the  statute,  and  is  in  harmony  with  all  of 
our  decisions. 

Judgment  affirmed. 

Filed  Jan.  8, 1890. 


No.  14,017. 

Cabteb  v.  Gordon  bt  aii. 

Supreme  Coubt. — Weight  of  Evidence. — Where  there  is  evidence  to  sup- 
port the  finding  the  Supreme  Court  will  not  weigh  the  evidence  to 
determine  whether  in  its  opinion  the  trial  court  rendered  a  proper  con- 
clusion supported  hy  what  the  Supreme  Court  might  conclude  was  a 
preponderance  of  the  evidence. 

Pleading. —  Written  TnetrumerU.  —  Cause  of  Action. — Practice, — Where  a 
plaintiff  sues  on  a  written  contract,  he  must,  if  he  recovers  at  all,  re- 
cover on  the  cause  of  action  sued  upon. 

From  the  Howard  Circuit  Court. 
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J.  O'Brien  and  H,  D.  Thompson,  for  appellant, 
if.  C.  Bell  and  H.  (7.  Purdum,  for  appellees. 

Olds^  J. — This  is  an  action  for  damages  for  the  breach  of 
a  written  contract  alleged  to  have  been  entered  into  between 
Marshall  Cade  and  the  appellee  Norman  Gordon,  for  the 
sale  of  a  certain  number  of  hogs  by  Cade  to  Gordon,  and  the 
contract  was  afterwards  assigned  by  Cade  to  the  appellant  Car- 
ter. Issues  were  joined.  One  of  the  paragraphs  of  the  answer 
of  the  appellee  denied  the  execution  of  the  contract,  which 
was  properly  verified.  The  cause  was  submitted  to  the  court 
for  trial  without  the  intervention  of  a  jury,  resulting  in  a 
finding  and  judgment  in  favor  of  the  appellee.  On  proper 
request,  the  court  found  the  facts  s{)ecially,  and  stated  its 
conclusions  of  law  thereon.  The  appellant  excepted  to  the 
conclusions  of  law,  also  filed  a  motion  for  a  new  trial,  which 
was  overruled  and  exceptions  reserved.  The  court  found 
that  the  defendant,  the  appellee,  never  executed  the  contract 
sued  upon.  The  sole  question  presented  and  discussed  in 
the  case  is  as  to  the  sufficiency  of  the  evidence  to  sustain  the 
finding  of  the  court,  particularly  the  finding  that  the  defendant 
never  executed  the  contract  sued  on.  This  court  has  so  re- 
peatedly decided  that  it  will  not  reverse  a  judgment  on  the 
weight  of  the  evidence  that  it  is  unnecessary  to  cite  authority 
in  support  of  such  rule. 

It  is  conceded  by  counsel  for  appellant,  in  their  brief,  that 
there  was  evidence  to  support  the  finding  of  the  court,  and 
this  admission  is  in  accordance  with  the  facts  as  they  appear 
in  the  record.  There  was  evidence  to  support  the  finding, 
and  this  court  will  not  weigh  the  evidence  to  determine 
whether  in  its  opinion  the  trial  court  rendered  a  proper  con- 
clusion supported  by  what  this  court  might  conclude  was  a 
preponderance  of  the  evidence. 

It  is  suggested  that  the  court  should  have  found  other  facts 
entitling  the  plaintiff  to  recover  independently  of  the  written 
contract  sued  upon,  but  the  plaintiff,  if  he  recovers  at  all. 
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must  recover  on  the  cause  of  action  sued  upon.  Johnston  v. 
Griesty  85  Ind.  503;  Johnson  Hai^veater  Co.  v.  Bartley,  81 
Ind.  406  ;  I%oma8  v.  Dale,  86  Ind.  435 ;  Hasaelman  v.  Gav' 
roll,  102  Ind.  153. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

FUed  Jan.  10,  1890. 


No.  13,803. 

The  Ohio  and  Mississippi  Railway  Company  v.  Mc- 
Cartney. 

Neguoengb. — BaUroad.  —  Fire  from  Locomotive. — Action  for  Damages, — 
Fteading, — Oomplaini, — In  an  action  to  recover  damages  a  complaint 
alleged  "  that  on  the  7th  day  of  November,  1885,  while  the  defendant 
was  running  a  locomotive  over  its  track,  sparks  and  fire  escaped  from 
the  locomotive  and  negligently  set  fire  to  grass  upon  the  plaintiff's 
land,  and  burned  and  destroyed,''  etc. ;  *  *  *  that  said  fire,  injury  and 
damage  were  not  in  any  manner  caused  by  the  act,  fault  or  neglect  of 
the  plaintiff,  but  wholly  by  the  neglect  and  carelessness  of  the  de- 
fendant. ^ 

Held,  that  the  complaint  is  good  as  charging,  in  general  terms,  negligence 
on  the  part  of  the  defendant. 

Same. — AvermerU  of. — Demurrer. — A  general  charge  of  negligence  resulting 
in  injury  and  damage  is  sufficient  as  against  a  demurrer. 

Pbactige. — Motion  for  New  Trial. — Erroneous  Instrwiions. — How  Assigned 
as  Error. — A  motion  for  a  new  trial  assigning  as  cause  that  the  court 
erred  in  giving  or  refusing  instructions  must  specify  with  reasonable 
certainty  the  instruction  objected  to.  Where  the  motion  joins  all  the 
instructions  together,  in  general  terms,  without  indicating  any  one  or 
more  as  erroneous,  it  can  be  maintained  only  by  showing  that  all  the  in- 
structions are  incorrect.    Bartholomew  v.  LangsdaUf  36  Ind.  278,  limited. 

From  the  Jefferson  Circuit  Court. 
Vol.  121.— 25 
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H.  D.  Mc Mullen  and  /.  McGregor ^  for  appellant. 
W.  0.  Ford  and  CI  A.  Korbly,  for  appellee. 

Mitchell,  C.  J. — McCartney  sued  the  railroad  company 
to  recover  damages  alleged  to  have  been  sustained  by  him 
on  account  of  the  destruction  of  certain  property  by  fire, 
which  the  company  negligently  permitted  to  escape  from  its 
locomotive  engines.  It  is  averred  in  the  complaint  ''  that 
on  the  7th  day  of  November,  1885,  while  the  defendant  was 
running  a  locomotive  over  its  tracks,  sparks  and  fire  escaped 
from  the  locomotive  and  negligently  set  fire  to  grass  upon 
the  plaintiff ^s  land,  and  burned  and  destroyed,"  etc.  •  *  *  * 
^Hhat  said  fire,  injury  and  damage  were  not  in  any  manner 
caused  by  the  act,  fault  or  neglect  of  the  plaintiff,  but  wholly 
by  the  neglect  and  carelessness  of  the  defendant." 

It  is  urged  that  the  demurrer  to  this  complaint  should  have 
been  sustained,  because  of  the  absence  of  any  averment  that 
the  fire  was  permitted  to  escape  through  any  negligence  or 
fault  of  the  company.  The  pleading  is  not  aptly  worded, 
but  it  is  nevertheless  fairly  charged  therein,  in  general  terms, 
that  the  plaintiff's  property  was  destroyed  by  fire  which 
escaped  from  the  defendant's  locomotive  engines,  through  its 
neglect  and  carelessness.  As  was  said,  in  substance,  in  PUts- 
burgh,  etc.,  R,  W,  Co.  v.  Jones,  86  Ind.  496:  The  averments 
in  the  complaint  as  to  the  imputed  negligence  of  the  appel- 
lant were  not  made  in  the  usual  form,  nor  in  the  connection 
in  which  such  averments  are  most  appropriate  in  cases  like 
this,  but  the  concluding  charge  that  the  fire,  injury  and 
damage  were  caused  wholly  by  the  neglect  and  carelessness 
of  the  defendant,  was  sufficient  to  characterize  all  that  had 
been  done  or  permitted,  as  having  been  negligently  done 
and  permitted.  Louisville,  etc.,  R.  W.  Co.  v.  Hanmann,  87 
Ind.  422. 

It  is  a  settled  rule  that  a  general  charge  of  negligence^  re- 
sulting in  injury  and  damage,  is  sufficient  as  against  a  de« 
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murrer.     Ohioy  etc,  R.  W.   Co.  v.  Walker^  113  Ind.  196; 
Hammond y  etc.,  Co.  v.  Schwitzer,  112  Ind.  246. 

It  was  assigned  as  a  cause  for  a  new  trial  ''  that  the  court 
erred  in  giving  to  the  jury  instructions  numbered  from  one 
to  seventeen  inclusive.^'  The  overruling  of  the  motion  for 
a  new  trial  is  assigned  as  error  here,  and  under  this  assignment 
some  of  the  instructions  are  severely  assailed.  As  will  be 
seen^  the  motion  for  a  new  trial  joins  all  the  instructions  to- 
gether in  general  terms^  without  separating  or  pointing  out 
any  one  or  more  as  erroneous.  Such  an  assignment^  like 
a  joint  demurrer  to  separate  paragraphs  of  a  pleading^  can 
only  be  maintained  by  showing  that  all  the  instructions. are 
incorrect.  It  is  an  established  rule  that  a  motion  for  a  new 
trial,  which  assigns  as  a  cause  that  the  court  erred  in  giving 
or  refusing  instructions,  must  specify  with  reasonable  cer- 
tainty the  particular  instruction  upon  which  error  is  predi- 
cated. Sutherlin  v.  State,  108  Ind.  389 ;  Grant  v.  WestfaJl, 
57  Ind.  121 ;  Rudolph  v.  Landwerlen,  92  Ind.  34.  A  joint 
assignment  that  the  court  erred  in  giving  all  of  a  series  of 
instructions,  without  in  some  way  separating  them,  does  not 
specify  with  reasonable  certainty  any  particular  instruction. 
It  requires  the  court  to  examine  the  whole  series.  It  brings 
the  instructions  in  review  as  a  whole,  in  a  body,  and  if  any 
one  of  them  is  good  the  motion  must  fail. 

"  It  is  well  settled  that,  if  a  series  of  propositions  be  em- 
bodied in  instructions,  and  the  instructions  be  excepted  to  in 
a  mass,  if  any  one  of  the  propositions  be  correct,  the  excep- 
tion must  be  overruled."  Thompson  Trials,  section  2397. 
Thus,  in  Beavor  v.  Taylor,  93  U.  S.  46,  it  is  said  that,  "  If 
the  entire  charge  of  the  court  is  excepted  to,  or  a  series  of 
propositions  contained  in  it  are  excepted  to  in  gross,  and  any 
portion  thus  excepted  to  is  sound,  the  exception  can  not  be 
sustained."  Rogers  v.  Marshall,  1  Wall.  644 ;  Harvey  v. 
Tyler,  2  Wall.  328 ;  Jones  v.  Osgood,  2  Seld.  233 ;  Walsh  v. 
Kelly,  40  N.  Y.  556.  So,  in  Uncoln  v.  Claflin,  7  Wall.  132, 
it  is  held  that  where  a  charge  to  the  jury  embraces  several 
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distinct  propositions,  a  general  exception  will  not  avail  the 
party  if  any  one  of  the  propositions  be  correct.  Burton  v. 
West  Jersey  Ferry  Co.,  114  U.  S.  474;  Connecticut  Mutual 
Ufe  Ins.  Co.  v.  Union  Trust  Co.,  112  U.  S.  250  (261). 

The  reason  upon  which  the  rule  rests  is^  that  the  object  of 
a  motion  for  a  new  trial  is  to  bring  to  the  attention  pf  the 
court  the  precise  point  in  respect  to  which  error  is  supposed 
to  have  been  committed,  with  a  view  that  it  may  be  cor- 
rected. The  labor  of  a  critical  analysis  and  study  of  each 
and  every  charge,  or  of  the  whole  charge,  in  order  to  detect 
a  possible  error,  can  not  be  imposed  upon  the  court  by  an 
assignment  in  gross  that  the  court  erred  in  giving  all  of  a 
number  of  instructions.  It  is  not  an  unreasonable  require- 
ment,  where  the  instructions  embrace  several  distinct  prop- 
ositions, that  those  supposed  to  be  erroneous  should  be 
specifically  designated  and  pointed  out  in  a  separate  assign- 
ment. The  conclusion  stated  in  Bartholomew  v.  Langsdale, 
35  Ind.  278,  is  too  broad.  This  decision  must  be  deemed 
to  have  been  modified  by  the  later  cases  which  hold  that  the 
instruction  upon  which  error  is  predicated  must  be  pointed 
out  with  reasonable  certainty. 

The  judgment  is  affirmed,  with  costs. 

FUed  Jan.  9, 1S90. 
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No.  11,990. 

Bass  et  al.  v.  The  City  of  Fort  Wayne  et  al. 

MuKiciPAL  GoRPOBATiON. — EmifMitU  Domain, — Common  CownciL — Damages, 
— Contmmioners, — ConstitiUional  Law, — Where  the  right  of  appeal  is  given, 
as  it  is  in  proceedings  to  establish  a  system  of  water-works,  section 
3266,  B.  S.  1881,  a  statute  authorizing  a  municipal  corporation  to  ap- 
point commissioners  to  assess  damages  in  proceedings  under  the  right 
of  eminent  domain  is  constitutional,  and  is  not  an  infringement  on  the 
right  of  a  citizen  to  have  his  compensation  assessed  by  impartial  men 
chosen  by  disinterested  parties. 

Same. —  Water-  Works. — Proceedings  to  Establish, — OoHaieral  Attack, — Where, 
in  a  proceeding  by  a  city  to  establish  a  system  of  water- works,  there  is 
jurisdiction  and  a  right  of  appeal,  defects  or  irregularities  in  the  pro- 
ceedings *  are  not  available  in  a  collateral  attack,  unless  the  proceed- 
ings are  wholly  void. 

Sajce. — Pipes, — Route, — Common  Council. — The  question  as  to  which  is  the 
most  practicable  and  expedient  route  for  the  line  of  pipes  is  one  ex- 
clusively for  the  common  council,  and  its  decision  is  not  subject  to  re- 
view by  the  courts. 

Same. — Highways. — Pipes  Laid  in, — Compensation  for. — The  right  of  com- 
pensation for  pipes  laid  in  the  highways  upon  which  the  property- 
owners'  land  abuts  is  triable  on  appeal,  and  injunction  will  not  lie. 

Same. — Condemnation  of  Property, — Lijunetion, — If  proceedings  are  insti- 
tuted for  the  purpose  of  appropriating  a  specifically  described  parcel  of 
property,  an  injunction  will  lie  to  restrain  the  city  from  appropriating 
property  of  an  entirely  different  character  from  that  specified  in  the 
proceedings. 

Same. — Dam. —  Water  Supply. — City. — Mill- Owners. — Easement. — The  right 
of  mill-owners  in  the  pond  of  water  created  by  the  dam  which  they 
have  constructed  is  a  limited  easement,  not  an  absolute  right  to  the 
water,  and  a  city  may  take  from  it  its  supply  of  water  so  long  as  it 
does  not  interfere  with  the  easement,  the  right  to  use  the  water  in  the 
propulsion  of  machinery. 

Same. — Corpus  of  Water. — Owner  of  Fee, — Eight  of  Injunction, — When  the 
corpus  of  the  water  is  taken  without  authority  or  jurisdiction,  no  in- 
jury being  done  to  the  easement  of  the  mill-owner,  only  the  owner  of 
the  fee  may  maintain  injunction. 

Same. — Statute. — Construction  of. — A  city,  by  merely  taking  water  from  a 
reservoir  above  a  dam,  does  not  condemn  ^'  any  provision  made  for  water '' 
within  the  meaning  of  the  prohibition  of  the  statute  (section  3266,  R. 
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S.  1881),  providing  that  ''No  artificial  provision  made  for  water  by  any 
person  or  corporation  *  *  *  shall  be  condemned  without  the  consent  of 
the  owner.'* 

From  the  Allen  Circuit  Court. 

J.  MorriSy  C.  H,  Aldrich,  J.  M.  Barrettj  W.  H.  CoombSy  iJ. 
C  Bell,  S,  B,  Morris  and  R.  8,  Taylor,  for  appellants. 
J,  H,  Colericky  for  appellees. 

Elliott,  J. — The  city  of  Fort  Wayne,  proceeding  under 
the  statutes  of  the  Slate,  established  a  system  of  water-works 
for  the  purpose  of  supplying  the  city  and  its  citizens  with 
water.  The  source  from  which  water  was  first  obtained 
proved  unsatisfactory,  and  the  city,  by  subsequent  proceed- 
ings, extended  its  pipes  to  the  St.  Joseph  river,  and  from 
that  stream  obtained  the  supply  of  water  now  used.  The 
appellants  have  acquired  an  interest  in  the  water  of  that  river, 
and  contend  that  the  city  has  no  right  to  take  water  from 
the  pond  created  by  a  dam  of  which  they  are  the  owners. 
They  assert  that  the  proceedings  of  the  municipal  authori- 
ties are  illegal,  and  they  seek,  by  injunction,  to  restrain  them. 
The  trial  court  held  their  complaint  bad.  This  introductor} 
statement  is  sufficient  to  outline  the  general  character  of  the 
controversy,  and  as  each  particular  question  is  discussed  we 
shall  consider  in  detail  the  portions  of  the  record  which  bear 
upon  the  respective  questions. 

The  validity  of  the  proceedings  is  assailed  upon  the  ground 
that  the  statute  under  which  the  city  assumed  to  proceed 
violates  the  Constitution,  and  is  void.  This  position  rests 
upon  the  assumption  that  a  statute  which  authorizes  a  munic- 
ipal corporation  to  appoint  commissioners  to  assess  damages 
in  proceedings  under  the  right  of  eminent  domain  infringes 
the  right  of  a  citizen  to  have  his  compensation  assessed  by 
impartial  men,  chosen  by  disinterested  parties.  We  arc  sat- 
isfied that  a  property-owner  has  a  right  to  have  his  damages 
assessed  by  disinterested  persons,  at  some  stage  of  the  pro- 
ceedings prior  to  a  final  judgment.  Bradley  v.  City  of  Frank- 
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forty  99  Ind.  417.  But  this  does  not  fully  meet  the  question, 
since  the  point  here  made  is  that  the  common  council  is  not 
disinterested,  and  therefore  could  not  be  invested  with  power 
to  appoint  the  commissioners.  If  the  property  of  a  citizen 
is  demanded  by  a  private  corporation,  the  corporation  can 
not  be  invested  with  the  authority  to  select  the  commis- 
sioners in  a  case  where  there  is  no  right  of  appeal :  but  here 
the  corporation,  invested  with  the  authority  to  appoint,  is  a 
governmental  one,  and  its  officers  are  public  officers  charged 
with  purely  public  duties.  They  have  no  private  interests 
to  subserve,  and  no  benefit  can  accrue  to  them  as  individuals. 
Municipal  corporations  are  governmental  instrumentalities, 
and  they  are  invested  with  delegated  governmental  powers. 
It  is  held  that  interest,  as  a  taxpayer,  will  not  disqualify ; 
and  public  officers  charged  with  a  sworn  public  duty,  although 
chosen  by  the  voters  of  a  city,  can  not  justly  be  said  to  have 
any  other  private  interest  than  that  of  taxpayers.  State  v. 
Orane,  36  N.  J.  L.  394 ;  City  of  Minneapolis  v.  Wilkiny  30 
Minn.  140.  It  is,  therefore,  doubtful  whether  the  courts 
could  hold  a  statute  unconstitutional  which  gave  the  com- 
mon council  of  a  city  the  authority  to  appoint  commission- 
ers, even  if  no  right  of  appeal  were  given.  In  such  cases  as 
this,  however,  the  statute  expressly  gives  the  right  of  appeal. 
R.  S.,  section  3266.  We  are  far  within  the  authorities  in  hold- 
ing, as  we  do,  that,  where  the  right  of  appeal  is  given,  a  stat- 
ute providing  that  commissioners  may  be  appointed  by  the 
common  council  is  not  unconstitutional.  The  authorities 
establish  the  doctrine  that  the  constitutional  requirement  is 
satisfied  if  an  appeal  is  given  and  an  opportunity  is  thus  pro- 
vided for  trial  by  a  duly  constituted  legal  tribunal.  Max- 
well  V.  Boards  etc.,  119  Ind.  20,  and  cases  cited ;  Weaver  v. 
Tempbn,  113  Ind.  298  (301)  ;  Ray  v.  City  of  Jefferaonville,  90 
Ind.  567;  Flouimoy  v.  City  of  Jeffersqnville,  17  Ind.  169  (79 
Am.  Dec.  468);  New  Albany,  etc,  R,  R,  Co,  v.  Connelly,  7 
Ind.  32;  Lamb  v.  Lane,  4  Ohio  St.  167;  Cairo,  etc.,  R.  R. 
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Co.  V.  T}rout,  32  Ark.  17 ;  Hapgood  v.  Doherty,  8  Gray,  373  ; 
I7int  River,  etc.,  Co.  v»  Foster,  6  Ga.  194. 

The  law  invests  the  common  council  with  general  juris- 
diction  of  the  subject,  and  gives  the  property-owner  a  right 
of  appeal.  It  is  quite  well  settled  that  where  there  is  juris- 
diction and  a  right  of  appeal,  defects  or  irregularities  in  the 
proceedings  can  not  be  made  available  in  a  collateral  attack. 
Jackson  V.  Smith,  120  Ind.  520,  and  cases  cited ;  Kleyla  v. 
Haskett,  112  Ind.  515;  Hume  v.  lAttle  Flat  Rock,  etc.,  Ass'n^ 
72  Ind.  499.  It  is  also  firmly  settled  that  where  there  is  an 
adequate  legal  remedy  by  appeal  an  injunction  will  not  lie. 
Marshall  v.  Gill,  77  Ind.  402 ;  Sims  v.  City  of  Frankfort,  79 
Ind.  446  ;  Caskey  v.  City  of  Greenshurgh,  78  Ind.  233.  The 
rule  forbidding  collateral  attacks,  where  there  is  general 
jurisdiction  of  the  subject,  applies  to  cases  where  there  is 
some  notice,  although  the  notice  may  be  so  defective  as  not 
to  be  sufficient  to  withstand  a  direct  attack.  Montgomery  v. 
Wasem,  116  Ind.  343;  Otis  v.  DeBoer,  116  Ind.  531;  Lake 
Shore,  etc.,  R.  W.  Co.  v.  Cincinnati,  etc.,  R.  W.  Co.,  116  Ind. 
578;  Hackett  v.  State,  113  Ind.  532;  Kleyla  v.  HaskeU,  su- 
pra; Muncey  v.  Joest,  74  Ind.  409;  McAlpine  v.  Sweetser, 
76  Ind.  78 ;  Hum^  v.  ConduiU,  76  Ind.  598. 

These  familiar  rules  dispose  of  many  of  the  questions 
discussed  by  counsel,  since,  under  their  operation,  the  ap- 
j)ellants  are  precluded  from  maintaining  an  injunction  unless 
they  show  that  the  proceedings  are  wholly  void.  Defects  in 
petitions,  resolutions,  or  notices  can  not  be  made  available 
in  a  collateral  attack,  unless  they  are  such  as  render  the  pro- 
ceedings entirely  void,  and  this  result  is  possible  only  in 
cases  where  there  is  an  entire  want  of  authority.  Adam>s  v. 
Harrington,  114  Ind.  66;  Ely  v.  Board,  etc.,  112  Ind.  361. 

The  question  which  was  the  most  practicable  and  expedi- 
ent route  for  the  line  of  pipes  was  one  exclusively  for  the 
decision  of  the  common  council,  as  were  all  other  questions 
of  necessity  and  expediency.  The  decision  of  that  body  can 
not  be  reviewed  by  the  courts,  for  it  is  almost  an  elementary 
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rule  that  where  such  questions  are  committed  to  the  decision 
of  inferior  tribunals  their  judgment  can  not  be  reviewed. 
Weaver  v.  Templin,  113  Ind.  298,  and  authorities  cited. 

Whether  the  appellants  were  entitled  to  compensation  for 
pipes  laid  in  the  highways  upon  which  their  land  abutted 
was  one  to  be  tried  on  appeal.  The  right  secured  to  them 
enabled  them  to  try  all  questions  concerning  the  compensa- 
tion to  be  awarded  them,  and,  not  having  availed  themselves 
of  the  remedy  given  by  law,  they  can  not  have  that  ques- 
tion tried  in  a  suit  for  injunction. 

If  proceedings  are  instituted  for  the  purpose  of  appropri- 
ating a  specifically  described  parcel  of  property,  the  juris- 
diction of  the  tribunal  for  the  assessment  of  damages  is 
limited  and  confined  to  that  property.  A  municipal  cor- 
poration having  specifically  described  one  parcel  or  one 
s}iecies  of  property,  which  it  proposes  to  appropriate,  can 
not  appropriate  another  and  entirely  different  parcel  or 
species  of  property.  If  the  petition,  resolution  and  notice 
are  such  as  to  induce  a  man  of  reasonable  prudence  to  un- 
derstand that  one  parcel  or  kind  of  property  only  is  to  be 
taken,  the  tribunal  would  have  no  authority  to  order  the  ap- 
propriation of  another  and  entirely  diiferent  species  or  parcel 
of  property  from  that  indicated  in  the  petition,  resolution 
and  notice.  If,  therefore,  the  appellants  are  right  in  their 
position  that  the  city  is  seeking  to  appropriate  property  of 
an  entirely  diflFerent  kind  from  that  specified  in  the  proceed- 
ings, then  this  appeal  must  be  sustained. 

The  appellants  are  the  owners  of  a  mill,  a  dam  and  the 
usual  mill  privileges.  The  dam  of  which  they  are  the  own- 
ers has  collected  the  water  in  a  pond,  or  reservoir,  and  it  is 
from  this  pond,  or  reservoir,  that  the  city  proposes  to  take 
the  water.  The  collection  of  the  water  in  the  pond  adds  to 
its  value  to  the  city,  inasmuch  as  it  gives  it  a  fall  needed  by 
the  city  to  secure  the  necessary  pressure,  and  this  fall  is  due 
to  the  fact  that  the  dam  of  the  appellants  has  raised  the 
water  to  an  increased  height  of  several  feet  above  the  nat- 


394  SUPREME  COURT  OF  INDIANA, 

Bass  et  al.  v.  The  City  of  Fort  Wayne  ei  al. 

ural  level  of  the  stream.  The  contention  of  counsel  is  that 
the  water  in  the  reservoir  is  thereby  artificial  provision  and 
can  not  be  taken  or  used. 

The  right  which  the  appellants  possess  as  mill  owners  is  a 
mere  easement ;  they  did  not  acquire  any  property  in  the 
corpus  of  the  water.  Their  right  is  the  right  to  use  the 
water  for  the  propulsion  of  machinery,  and  it  is  nothing 
more.  The  law  upon  this  question  was  well  stated  by  Chief 
Justice  Gibson^  in  Mayor y  etc.,  v.  CommissionerSy  etc.,  7  Pa. 
St.  348  :  "  Now,"  said  he,  ^'  a  grant  of  water-power  is  not  a 
grant  of  the  water  for  anything  else  than  the  propulsion  of 
machinery;  and  it  consequently  does  not  exclude  the  use  of 
it  by  any  one  else,  in  a  way  which  does  not  injure  or  decrease 
the  power.  It  is  not  a  grant  of  property  in  the  corpus  of 
the  water  as  a  chattel."  This  general  doctrine  is  recognized 
in  the  case  of  Langsdale  v.  Geisendorff,  69  Ind.  1,  although  the 
opinion  is  so  confused  as  not  to  exhibit  the  point  decided  with 
any  clearness  or  force.  The  opinion  of  Chief  Justice  Gibson, 
from  which  we  have  quoted,  was  delivered  in  a  case  where 
the  claim  to  the  water  was  asserted  under  a  statute  granting 
an  exclusive  privilege,  and  it,  therefore,  is  a  very  strong  il- 
lustration of  the  rule.  The  city  was  not,  if  the  rule  thus 
laid  down  is  correct,  and  of  this  there  can  be  no  doubt,  ex- 
cluded from  using  the  water,  nor  was  the  water  itself  the 
property  of  the  appellants. 

The  right  which  the  appellants  acquired  was  a  limited 
easement ;  it  was  not  an  absolute  right  to  the  water.  This 
easement  was  to  use  so  much  water  as  was  required  for  the 
purpose  covered  by  their  rights  as  mill-owners.  The  right 
to  use  the  water  is  not  a  general  and  unlimited  one ;  but  it 
is,  like  all  other  easements,  limited  and  confined  to  use  by 
the  dominant  estate.  An  easement  is  alwavs  limited  in  ex- 
tent,  and  is  inseparably  united  to  the  dominant  estate,  and 
the  moment  the  union  is  severed  the  easement  is  extinguished. 
Moore  v.  Ch^ose^  43  Ind.  30;  Ackroyd  v.  Smith,  10  C.  B. 
164;  Keppell  v.  Bailey,  2  Myl.  &  K.  517  ;  Meek  v.  Brecken- 
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ridgcy  29  Ohio  St.  642 ;  Taylor  v.  Hampton,  4  McCord,  96 ; 
White  V.  Crawford,  10  Mass.  183.  The  appellants'  rights, 
therefore,  were  confined  to  the  use  of  the  water  for  the  pur- 
pose of  the  dominant  estate,  and  the  city  in  taking  the  water 
did  not  take  the  property  of  the  appellants^  for  in  the  water 
they  had  no  proprietary  rights. 

The  fact  that  the  dam  of  the  appellants  made  the  use  of 
the  water  more  advantageous  to  the  city  does  not  change  the 
rule.  If  the  appellants'  easement  was  not  taken  they  have 
no  cause  of  complaint. 

The  appellants'  counsel  argue  with  much  force  and  ability 
that  the  city  had  no  power  to  take  water  from  the  pond 
where  it  was  collected  by  the  dam,  because,  as  they  assert, 
the  statute  prohibits  a  city  from  taking  water  collected  in 
a  body  by  artificial  means.  If  it  be  true  that  the  statute 
does  prohibit  the  taking  of  water  from  mill-ponds,  then  the 
contention  of  the  appellants  must  prevail,  for  there  can  be 
no  authority  to  take  what  the  statute  forbids.  But  it  is  es- 
sential to  the  validity  of  the  conclusion  deduced  that  it 
should  be  proved  that  the  statute  does  prohibit  the  taking  of 
water  from  a  mill-pond. 

The  statute  upon  which  the  argument  is  built  reads  thus : 
'^  No  artificial  provision  made  for  water  by  any  person  or  cor- 
poration, or  owned  by  any  person,  association,  or  body,  shall 
be  used  or  condemned  without  the  consent  of  the  owner." 
It  is  quite  doubtful  whether  this  provision  was  not  intended 
to  simply  prohibit  the  seizure  of  water  secured  by  water- 
works companies,  for  the  context  indicates  that  the  Legisla- 
ture did  not  mean  that  it  should  apply  to  mill  privileges, 
but,  waiving  this  question,  we.  place  our  decision  on  other 
grounds. 

The  city  did  not  by  taking  water  from  the  reservoir  above 
the  dam  condemn  *^  any  provision  made  for  water,"  for  it 
simply  took  the  water.  It  took  no  part  of  the  dam  or  any 
of  its  appurtenances;  all  it  took  was  the  water  itself.  As 
we  have  seen,  the  appellants  were  not  the  owners  of  the 
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water;  they  had  nothing  more  than  the  naked  right  to  use 
it  for  propelling  the  mill.  In  a  strict  sense,  water  in  our 
streams  does  not  belong  to  any  one  proprietor,  since  all  who 
own  land  traversed  by  a  stream  have  a  right  to  its  use.  The 
water  in  the  St.  Joseph  river  certainly  did  not  belong  to  the 
appellants. 

The  right  to  store  the  water  in  the  pond  was  not  touched, 
nor  was  the  right  to  maintain  the  dam  or  to  enjoy  any  of  the 
privileges  connected  with  it  seized  by  the  city.  It  took,  it 
is  true,  the  water  from  the  stream,  the  appellants  did  not, 
however,  put  it  there,  although  they  did  by  their  dam  col- 
lect it  in  a  pond,  but  by  thus  collecting  it  they  acquired  no 
property  in  the  body  of  the  water  itself.  The  artificial  pro- 
vision made  by  them  did  not  embrace  the  water,  and  as  the 
water  only  was  taken  no  artificial  '^provision  made  for 
water''  was  condemned.  It  can  not  be  justly  asserted  that 
where  the  water  only  is  taken,  so,  also,  is  the  artificial  pro- 
vision made  for  it  by  mill-owners. 

The  increased  height  of  the  water  due  to  the  existence  of 
the  dam  was  not  an  artificial  "  provision  made  for  water," 
for  it  was  nothing  more  than  an  artificial  provision  made  for 
the  use  of  the  water.  The  water  was  not  collected  in  the  reser- 
voir as  "  a  provision  "  for  the  water  itself,  but  as  "  a  pro- 
vision "  for  the  use  of  the  water  for  propelling  the  machinery 
of  the  mill.  The  appellants  made  "  no  provision  *'  for  the 
water  itself;  they  could  make  none,  for  their  sole  right  was 
to  the  use  of  the  water  for  a  designated  and  limited  purpose. 

The  statute  does  not  apply  to  water  collected  in  an  artifi- 
cial pond  by  a  dam  constructed  by  mill-owners  for  the  use  of 
mills,  nor  can  it  be  made  to  apply  to  such  cases  without  break- 
ing down  the  distinction  between  the  ownership  of  the  water 
itself  and  the  ownership  of  the  right  to  use  it  for  mill  pur- 
poses. 

In  so  far  as  the  owner  of  the  fee  of  land  covered  by  the 
water  of  a  flowing  stream  can  be  the  owner  of  the  water  of 
the  stream,  his  rights  are  subject  only  to  the  easement  of  the 
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mill-owner,  and  for  wrongfully  taking  the  corpus  of  the  water 
it  is  the  former  only  who  can  complain,  except  where  the 
taking  materially  impairs  the  easement.  Pennsylvania  R.  R, 
Go,  V.  Millei^y  112  Pa.  St.  34;  Shamlefer  v.  Council  Grove 
Mill  Co.,  18  Kansas,  24 ;  Stevens  v.  Kelley,  78  Me.  445  (57 
Am.  Rep.  813);  Larimer,  etc.,  Co.  v.  People,  8  Col.  614 ;  Smith 
V.  City  of  Rochester,  92  N.  Y.  463  (44  Am.  Rep.  393).  If, 
therefore,  the  body  of  the  water  is  taken,  and  no  injury  is 
done  to  the  easement  of  the  mill-owner,  it  is  the  owner  of 
the  fee  whose  rights  are  invaded,  and  he  alone  can  maintain 
injunction  where  there  is  no  authority  or  jurisdiction  to  take 
the  water.  Wattier  v.  Miller,  11  Oregon,  329.  In  so  far  as  con- 
cerns the  rights  of  the  appellants  there  was  general  jurisdic- 
tion over  their  persons,  and  over  the  property  th^  owned. 
The  resolution  in  the  case  before  us,  and  the  accompanying 
map,  show  that  it  was  proposed  to  condemn  all  the  property 
rights  of  the  appellants,  for  the  language  of  the  resolution  is 
that  the  commissioners  shall  "  assess  the  damages  to  the  own- 
ers of  any  lands,  lots,  water-rights,  easements,  pools,  lakes, 
and  natural  streams  so  taken  and  condemned  for  said  water- 
works.'*  This  was  an  assumption  of  authority  over  the  whole 
of  the  property  owned  by  the  appellants,  and  an  assertion  of 
the  right  and  purpose  to  appropriate  every  species  of  property 
rights  of  which  they  were  the  owners ;  so  that,  if  it  be  con- 
ceded that  the  proceedings  were  not  sufficient  as  against  the 
owners  to  authorize  the  city  to  appropriate  the  corpus  of  the 
water,  still  the  appellants  are  not  the  parties  entitled  to  an 
injunction.  So,  too,  as  we  have,  in  substance,  already  said,  if 
all  the  damages  were  not  included,  either  because  some  of  the 
property  rights  of  the  appellants  were  not  considered  by  the 
commissioners,  or  because  those  rights  were  not  properly 
valued,  their  remedy  was  by  appeal. 

Judgment  affirmed. 

Filed  Jan.  9, 1890. 
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No.  13,978. 

Thompson  v.  Campbell. 

Pbomissory  Note. — Action  on  Endorsement, — Pleading. — Complaint. — St^ 
eieney  of, — In  an  action  apon  an  endorsement,  where  it  appears  in  the 
complaint  that  judgment  was  obtained  on  the  fifteenth  daj  of  the  next 
term  of  the  court  after  the  maturity  of  the  note  mentioned,  the  suit 
having  been  commenced  in  vacation,  for  anything  that  appears  on  the 
face  of  the  complaint,  a  pf^ma/ocie  cause  of  action  is  stated  against 
the  indorser,  and  the  complaint  is  good  against  a  demurrer. 

Same. — Liability  qf  Endorser, — DUigence  to  Fix, — Where  an  endorsee  of  a 
note  has  notice  that  the  maker  is  in  failing  circumstances,  is  disposing 
of  his  property,  and  is  being  sued,  and  disregarding  a  notice  and  request 
by  the  endorser  to  sue,  delays  until  the  fourth  day  of  the  ensuing  term, 
sufficient'diligence  is  not  shown  to  fix  the  liability  of  the  endorser. 

From  the  Ripley  Circuit  Court. 

J.  0.  Cravens,  for  appellaut. 

J.  L.  Benham  and  E.  P.  Ferris,  for  appellee. 

Coffey,  J. — Od  the  13th  day  of  October,  1883,  John 
Peterman  executed  to  Thomas  L.  Hughes  and  the  appellant, 
Marion  Thompson,  his  promissory  note  for  the  sum  of  $200, 
due  the  1st  day  of  June,  1884,  at  six  per  cent,  interest,  and 
providing  for  attorney's  fees.  On  the  1st  day  of  November, 
1883,  Hughes  assigned  his  interest  in  said  note  to  the  appel- 
lant, without  recourse,  and  in  the  month  of  January,  1884, 
the  appellant  assigned  the  same  by  endorsement  to  the  ap- 
pellee. 

The  Ripley  Circuit  Court  convened  on  the  1st  day  of  Sep- 
tember, 1884,  and  on  the  15th  day  of  September,  1884,  the 
appellee  recovered  a  judgment  in  said  court  on  said  note 
against  the  said  Peterman  for  the  sum  of  $226  and  costs  of 
suit.  On  the  16th  day  of  September,  the  day  after  the  ren- 
dition of  said  judgment,  appellee  sued  out  an  execution 
thereon  upon  which  the  sheriff  of  said  county  collected  the 
sum  of  $126.94,  exclusive  of  costs.     On  the  28th  day  of 
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May,  1885,  the  sheriff  of  Ripley  county  returned  said  exe- 
cution niUla  bona.  On  the  28th  day  of  August,  1885,  the 
appellee  sued  out  another  execution  on  said  judgment,  which 
was  also  returned  nulla  bona  on  the  9th  day  of  November, 
1885. 

This  was  a  suit  by  the  appellee  against  the  appellant  upon 
the  endorsement  of  said  note,  alleging  as  a  cause  of  action 
the  above  facts. 

The  circuit  court  overruled  a  demurrer  to  the  complaint, 
to  which  the  appellant  excepted.  The  appellant  then  an- 
swered in  five  paragraphs.  A  demurrer  was  sustained  to 
the  second,  third,  fourth  and  fifth  paragraphs  of  the  answer, 
and  the  appellant  excepted. 

The  second  paragraph  of  the,  answer  avers  that  about  the 
15th  day  of  June,  1884,  the  said  Peterman  being  in  failing 
circumstances,  the  appellant  notified  the  appellee,  by  letter, 
of  that  fact,  and  requested  him  to  collect  his  money  due  on 
said  note ;  that  at  that  time  and  until  the  16th  day  of  Sep- 
tember, 1884,  said  Peterman  was  the  owner  of  real  and  per- 
sonal property  subject  to  execution,  in  Ripley  county,  where 
he  and  the  appellee  resided,  of  the  value  of  J5,000. 

The  third  paragraph  of  the  answer  avers  that  at  the  ma- 
turity of  the  note  mepitioned  in  the  complaint,  the  maker 
thereof  owned  property  in  Ripley  county,  Indiana,  of  the 
value  of  $5,000  subject  to  execution ;  that  the  first  term  of 
the  Ripley  Circuit  Court  thereafter  convened  on  the  1st  day 
of  September,  1884 ;  that  at  the  time  said  note  matured  said 
Peterman  was  in  embarrassed  and  failing  circumstances, 
which  fact  the  appellee  well  knew;  that  he  was  selling  and 
transferring  his  property,  and  in  the  month  of  August,  1884, 
sold  and  transferred  two  hundred  acres  of  land,  subject  to 
execution,  which  was  known  to  the  appellee ;  that  he  was 
being  sued  in  the  various  courts  of  said  county  by  his  cred- 
itors, and  that  appellee  neglected  and  refused  to  sue  on  said 
note,  though  often  urged  and  requested  thereto  by  the  ap- 
pellant, until  the  4th  day  of  September,  1884,  when  he  filed 
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a  complaint  thereon,  in  term  time,  fixing  the  day  of  return 
on  the  15th  day  of  said  term  ;  that  on  said  15th  day  of  Sep- 
tember, 1884,  he  obtained  judgment  on  said  note  against  the 
said  Peterman  by  default;  that  on  the  12th  day  of  Septem- 
ber, 1884,  other  creditors  of  the  said  Peterman  obtained 
judgments  against  him  by  default,  in  said  court,  for  sums 
aggregating  $1,339.38 ;  that  on  the  3d  day  of  said  month, 
said  Peterman  conveyed  three  hundred  acres  of  land  in  said 
county,  subject  to  execution,  to  his  son,  which  land  was  of 
the  value  of  $4,000. 

The  fourth  paragraph  of  the  answer  is  the  same  as  the 
third,  with  the  additional  averments  that  if  the  appellee  had 
brought  suit  on  the  note  mentioned  in  the  complaint,  during 
vacation,  he  could  and  would  have  obtained  judgment  thereon 
on  the  2d  day  of  September,  1884,  which  would  have  be- 
come a  lien  on  three  hundred  and  ninety  acres  of  land  in 
Ripley  county,  of  the  value  of  $4,000,  which  the  said  Peter- 
man sold  and  conveyed  on  the  3d  day  of  September,  1884. 

The  fifth  paragraph  of  said  answer  avers  that  the  payees 
of  the  note  mentioned  in  the  complaint,  sold  to  the  maker 
thereof  $800  worth  of  oak  timber,  situate  in  Ripley  county, 
Indiana,  in  the  month  of  October,  1883,  for  which  he  exe- 
cuted to  them  four  several  promissory  notes,  the  note  men- 
tioned in  the  complaint  being  the  last  of  said  series ;  that 
there  was  also  executed  contemporaneously  with  said  notes  a 
written  agreement  by  which  the  said  Peterman  bound  him- 
self to  work  said  timber  into  staves,  heading  and  spokes,  by 
the  25th  day  of  December,  ]  884,  and  that  if  the  said  Peter- 
man should  make  default  in  the  payment  of  any  one  or  more 
of  said  notes,  that  the  timber  so  worked  and  being  upon  the 
premises  at  the  time  of  said  default,  should  remain  and  be 
in  the  possession  of  said  payees  as  security  for  the  payment 
of  said  note  or  notes  matured ;  that  the  said  Hughes  endorsed 
his  interest  in  said  note  to  the  appellant,  who  endorsed  the 
same  to  the  appellee,  and  that  at  the  time  he  so  endorsed  said 
note  to  the  appellee  he  surrendered  to  him  said  contract  for 
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his  use  and  benefit^  which  he  has  ever  since  held  and  still 
holds;  that  on  the  1st  day  of  June^  1884,  and  from  thence 
to  the  5th  day  of  September  following,  the  said  Peterman 
had  staves,  heading  and  spokes  on  said  premises  of  the  value 
of  $200,  made  from  said  timber,  and  while  the  execution 
mentioned  in  the  plaintiff's  complaint  was  in  the  hands  of 
the  sheriff  of  Ripley  county,  there  were  staves,  heading, 
spokes  and  timber  upon  said  premises  belonging  to  said  Pe- 
terman, being  made  from  said  timber,  of  the  value  of  $300, 
subject  to  execution. 

Under  the  assignment  of  errors  in  this  cause  the  only 
questions  for  our  consideration  relate  to  the  action  of  the 
court  in  overruling  the  demurrer  to  the  complaint,  and  in 
sustaining  a  demurrer  to  the  second,  third,  fourth,  and  fifth 
paragraphs  of  the  answer. 

It  is  urged  as  an  objection  to  the  complaint  that  it  is  not 
sufficient  to  hold  the  indorser  to  bring  a  suit  in  term  time, 
and  that  suit  must  be  brought  in  vacation  at  least  ten  days 
before  the  convening  of  court,  if  the  note  has  matured  in 
time  for  the  bringing  of  such  suit. 

It  is  a  sufficient  answer  to  this  objection  to  say,  that  there 
is  nothing  upon  the  face  of  the  complaint  from  which  the 
time  when  suit  was  instituted  can  be  ascertained.  It  appears 
that  judgment  was  obtained  on  the  fifteenth  day  of  the  next 
term  of  the  Ripley  Circuit  Court,  after  the  maturity  of 
the  note  mentioned  in  the  complaint,  but  for  anything  ap- 
pearing on  the  face  of  the  complaint  the  suit  was  com- 
menced in  vacation.  The  complaint,  in  our  opinion,  states 
SL  prima  facie  cause  of  action  against  the  appellant. 

We  are  of  the  opinion  that  the  court  erred  in  sustaining 
the  demurrer  to  the  second,  third,  and  fourth  paragraphs  of 
the  answer. 

It  is  true  that  there  are  many  cases  deciding  that  a  party 
holding  a  note  by  indorsement  has  used  sufficient  diligence 
to  hold  the  endorser  liable  on  his  endorsement  when  he 
Vou  121.— 26 
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brings  suit  in  time  to  obtain  his  judgment  at  the  first  term 
of  court  convening  after  the  maturity  of  the  note.  Odam  v. 
Beard,  1  Blackf.  191  ;  Merriman  v.  Maple,  2  Blackf.  350 ; 
Kelsey  v.  Rosa,  6  Blackf.  536 ;  Doraey  v.  Hadlock,  7  Blackf. 
113 ;  Spears  v.  Clark,  7  Blackf.  283  ;  Macy  v.  Hollingsworth^ 
7  Blackf.  349 ;  Clark  v.  8pear9,  8  Blackf.  302 ;  Watson  v. 
Eobinson,  8  Blackf.  386 ;  Black  v.  Wilson,  7  Blackf.  532  ; 
Herald  v.  Scott,  2  Ind.  65 ;  Spears  v.  Clark,  3  Ind.  296  ; 
Zekind  v.  Nemkirk,  12  Ind.  544  ;  Grq/X  v.  Dodd,  15  Ind.  380; 
ififfer  V.  Leaver,  30  Ind.  371. 

Each  and  all  of  these  cases^  however,  were  decided  prior 
to  the  enactment  of  our  present  statute  authorizing  the  com- 
mencement of  suits  during  term  time ;  and  each  of  them 
wherein  it  was  held  that  sufficient  diligence  had  been  used 
to  fix  the  liability  of  the  endorser,  the  suit  was  commenced 
at  least  ten  days  before  the  commencement  of  the  term  in 
which  suit  was  brought. 

The  reason  for  the  cases  holding  that  the  endorsee  has  used 
sufficient  diligence  to  hold  his  endorser  by  bringing  suit  in 
the  first  term  of  court  convening  after  the  maturity  of  the 
note,  is  that  he  has  done  all  in  his  power  to  collect  the  note 
by  legal  process. 

In  this  case  the  appellee  had  notice  that  the  maker  of  the 
pote  endorsed  to  hira  by  the  appellant  was  in  failing  circum- 
stances, that  he  was  disposing  of  his  property,  and  was  be- 
ing sued  in  the  various  courts  of  his  county,  and  was  re- 
quested by  appellant  to  sue  upon  the  note  mentioned  in  the 
complaint ;  but  notwithstanding  such  notice  and  request  he 
delayed  until  the  fourth  day  of  the  ensuing  term  of  the  cir- 
cuit court  of  the  county  in  which  the  maker  of  the  note  re- 
sided. Under  the  circumstances  this  was  not  sufficient  dili- 
gence. 

In  the  case  of  Kelsey  v.  Ross,  supra,  it  was  said  :  *'  Under 
some  circumstances,  a  delay  of  seven  days  might  be  consid- 
ered gross  negligence,  while  in  other  circumstances  it  would 
not  be  so  considered." 
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If  the  obligor  is  in  a  doubtful  condition^  and  the  holder 
of  the  note  knows  it^  or  has  brought  to  his  knowledge  such 
facts  as  would  put  a  prudent  man  upon  inquiry,  he  must  ex- 
ercise greater  diligence  than  ordinarily.  McKmney  v.  Jlfc- 
(hnnel,  1  Bibb,  239. 

Due  diligence  can  not  be  less  than  a  vigilant  creditor  or- 
dinarily employs  to  recover  a  debt  for  which  he  has  no  other 
security  than  the  obligation  of  the  creditor.  Hoffman  v. 
Beehtel,  52  Pa.  St.  190. 

By  the  assignment  of  the  note  the  assignor  loses  control 
over  it,  and  the  assignee  takes  his  place.  He  can  not  sue 
upon  it,  and  as  the  assignee  has  complete  control  of  it,  in 
order  to  hold  the  endorser  he  must  use  the  same  diligence 
that  a  prudent  man  would  use  in  collecting  his  own  debt. 
Nixon  V.  Weyhrichy  20  111.  600 ;  Smallwood  v.  Woods^  1  Bibb, 
542;  Eobinaon  v.  Olcott,  27  111.  181. 

Of  course  the  rule  does  not  require  the  assignee  to  resort  to 
extraordinary  remedies,  such  as  attachment  and  the  like,  but  it 
does  require  him  to  use  the  ordinary  remedies  for  the  collection 
of  his  debt  with  the  same  degree  of  diligence  usually  em- 
ployed by  men  possessing  ordinarily  careful  business  habits. 

With  notice  that  the  maker  was  in  failing  circumstances, 
and  was  being  sued  by  his  other  creditors,  it  was  not  dili- 
gence to  wait  until  the  fourth  judicial  day  of  the  next  term 
of  court  afler  the  note  became  due  before  the  institution  of 
suit.  For  a  collection  of  the  authorities  upon  the  subject  of 
diligence,  see  26  American  Law  Register,  p.  129, 

We  do  not  think  the  court  erred  in  sustaining  the  demur- 
rer to  the  fifth  paragraph.  The  description  of  the  contract 
therein  referred  to  is  too  indefinite  and  uncertain  to  enable 
us  to  determine  its  legal  effect. 

Judgment  reversed,  with  instructions  to  the  circuit  court 
to  overrule  the  demurrer  to  the  second,  third  and  fourth  par- 
agraphs of  the  appellant^s  answer,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Filed  Jan.  10, 1890. 
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No.  15,169. 

Jewbtt,  Administbatoe,  V.  Hubble. 

Deoedbmtb'  Estates.— iVe/errcd  OZatm. — Proceeds  qf  Sale  to  Pay, —  Wheii 
Creditor  EnHUed  to. — Where  a  note  executed  by  a  decedent  is  secured 
by  a  chattel  mortgage,  and  the  mortgaged  property  is  sold  hj  order  of 
court,  free  from  the  lien,  to  pay  the  debt,  the  creditor  is  entitled  to  his 
pay  from  the  proceeds  of  the  sale,  in  advance  of  the  settlement  of  the 
estate,  and  before  the  expiration  of  one  year  from  the  date  of  the  issu- 
ing of  the  letters  of  administration. 

Same. — Attorney's  Fees, — Becovery  of. — In  such  a  case,  where  the  adminis- 
trator, instead  of  paying  the  same,  retains  the  money  and  requires  the 
claimant  to  come  into  court  and  obtain  an  order  on  him  to  pay  it^  he  is 
entitled  to  an  allowance  for  attorney's  fees. 

From  the  Floyd  Circuit  Court. 

C  L,  Jewetty  for  appellant. 

J.  V.  Kelso  and  C  Z).  Kelso,  for  appellee. 

Olds,  J. — The  appellee  held  a  note  for  J1,000,  with  in- 
terest, and  coDtaining  an  agreement  to  pay  attorney's  fees, 
executed  by  the  decedent  of  whose  estate  the  appellant  is  ad- 
ministrator, which  note  was  past  due  at  the  date  of  the  death 
of  the  decedent. 

The  note  was  secured  by  chattel  mortgage  executed  by  the 
decedent  on  certain  personal  property  owned  by  him.  The 
administrator  sold  the  personal  property  mortgaged  and  re- 
alized the  money  for  the  same,  which  he  held  in  his  hands, 
amounting  to  a  sum  in  excess  of  the  amount  due  on  the  note 
secured  by  the  mortgage.  The  appellee  placed  the  note  in 
the  hands  of  his  attorneys  for  collection,  who  filed  the  note 
as  a  claim  against  the  estate  of  the  decedent,  setting  ap  the 
fact  that  the  note  was  secured  by  a  chattel  mortgage,  setting 
out  a  copy  of  the  note  and  mortgage,  and  asking  for  an  al- 
lowance of  the  claim  together  with  $100  attorney's  fees.  The 
administrator  allowed  the  claim  for  the  amount  of  principal 
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and  interest,  and  entered  such  allowanee  on  the  appearance 
docket,  but  did  not  allow  any  sum  for  attorney's  fees.  At 
the  following  term  of  the  court,  at  the  request  of  the  appel- 
lee, and  by  the  consent  of  the  administrator,  the  claim  was 
docketed  by  the  clerk  for  the  purpose  of  determining  whether 
the  appellee  was  entitled  to  any  allowance  for  attorney's  fees, 
and  whether  he  was  entitled  to  have  said  claim  paid  before 
the  expiration  of  one  year  from  the  date  of  issuing  letters  of 
administration,  and  before  the  settlement  of  said  estate. 

The  estate  was  being  settled  as  an  insolvent  estate,  but  it 
is  admitted  that  the  administrator  held  in  his  hands  assets, 
cash  on  hand,  suiScient  to  pay  the  claim,  together  with  all 
other  preferred  claims,  all  costs  of  administration,  and  to 
pay  a  dividend  on  the  general  debts  of  the  estate,  and  that 
the  administrator  had  sold  the  property  mortgaged  to  secure 
the  payment  of  this  debt  free  from,  and  to  discharge,  the  lien 
thereon,  and  had  realized  an  amount  in  excess  of  the  debt. 

There  was  a  trial,  and  the  court  allowed  $60  as  attorney's 
fees,  and  ordered  said  claim  paid  by  the  administrator  out  of 
the  funds  in  his  hands  belonging  to  said  estate. 

Counsel  present  and  discuss  two  questions : 

First  Was  the  appellee  entitled  to  an  order  for  the  pay- 
ment of  the  claim  in  advance  of  the  settlement  of  the  estate 
and  before  the  expiration  of  one  year  from  the  date  of  issuing 
letters  of  administration,  and  was  he  entitled  to  an  allowance 
for  attorney's  fees? 

The  settlement  of  decedents'  estates  is  under  the  control 
of  the  circuit  courts. 

Section  401,  Elliott's  Supp.  1889,  makes  it  the  duty  of 
the  administrator  to  pay  the  debts  in  the  proper  order  as  soon 
as  he  shall  have  money  in  his  hands  with  which  to  pay  the 
same,  and  makes  him  liable  for  the  interest  on  such  claim 
for  the  time  which  he  delays  or  fails  to  pay  the  same.  This 
section,  it  is  true,  applies  more  particularly  to  solvent  estates, 
but  this  estate  was  solvent  so  far  as  the  preferred  creditors 
were  concerned.     It  is  the  policy  of  the  law  that  claims 
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shall  be  paid  as  soon  as  funds  are  realized  out  of  which  claim- 
ants are  entitled  to  be  paid. 

The  appellee's  claim  was  secured  by  a  mortgage  on  the 
personal  property^  and  the  administrator  had  obtained  an 
order  of  court,  as  it  is  admitted,  to  sell  such  property  free 
from  such  time  to  pay  the  lien,  and  he  had  sold  the  property 
for  the  purpose  of  paying  this  debt,  and  had  the  money  re- 
alized from  such  sale  in  his  hands  to  pay  the  same.  The  ad- 
ministrator had  the  money  in  his  hands  which  the  appellee 
was  entitled  to  in  satisfaction  of  his  claim,  and  the  adminis- 
trator declined  to  pay  it  to  the  appellee,  and  the  cause  was 
placed  on  the  docket  to  determine  the  question  as  to  the  right 
of  the  appellee  to  have  the  administrator  to  pay  his  claim 
from  the  money  in  his  hands  realized  from  the  sale  of  the 
mortgaged  property. 

We  think,  under  the  facts  as  admitted  in  this  case,  the 
creditor,  the  appellee,  was  entitled  to  have  his  claim  paid 
from  this  specific  fund  realized  from  the  property  ordered  to 
be  sold  for  the  payment  of  his  claim  before  the  expiration 
of  the  one  year,  and  the  administrator  having  sold  the  prop- 
erty and  refusing  to  pay  the  claim  except  the  auditor  apply 
to  the  court  and  obtain  an  order  against  him  to  pay  the 
claim,  makes  it  a  case  wherein  the  administrator  by  his  de- 
fault rendered  it  necessary  for  the  employment  of  an  attorney 
by  the  claimant  to  institute  proceedings  to  compel  the  pay- 
ment of  his  claim  and  protect  his  legal  rights,  and  he  is  there- 
fore entitled  to  an  allowance  for  attorney's  fees,  in  accord- 
ance with  the  contract  as  stipulated  in  the  note.  This  court 
has  repeatedly  held  that  where  a  claim,  based  upon  a  note 
containing  a  promise  to  pay  attorney's  fees,  is  filed  against 
an  estate  and  not  allowed,  and  placed  upon  the  issue  docket 
and  is  contested,  the  claimant  is  entitled  to  recover  attorney's 
fees.  Bond  v.  Omdorf,  77  Ind.  583 ;  Price  v.  Jones,  105 
Ind.  543 ;  Hanna  v.  Fishery  95  Ind.  383.  We  can  see  no 
reason  why  the  claimant  should  not  recover  attorney's  fees, 
when  the  acts  or  default  of  the  administrator  renders  it  neces- 
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sary  for  him  to  employ  an  attorney,  and  incurs  a  liability 
for  attorney's  fees.  A  different  question  would  be  presented 
in  case  of  an  undisputed  and  unsecured  promissory  note 
-where  neither  the  decedent  nor  the  administrator  is  at 
faulty  and  where  all  that  is  required  of  the  claimant  is  to  file 
the  same  in  the  office  of  the  clerk,  as  required  by  the  statute ; 
bat  in  this  case  the  note  was  secured  by  chattel  mortgage, 
and  the  mortgaged  property  sold  by  order  of  the  court,  free 
from  the  lien,  to  pay  the  debt,  and  the  creditor  is  entitled  to 
his  pay  from  the  proceeds  of  the  sale,  and  the  administrator, 
instead  of  paying  the  same,  retains  the  money  and  requires 
the  claimant  to  come  into  court  and  obtain  an  order  on  him 
to  pay  it.  f 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  9, 1890. 
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Piper,  Executor,  v.  Posher.  nf^  ^ 

CoKTBACrr.  — Decedents  Estate,  —  Statute  of  Frauds.  —  Agreement  not  to  be 
Performed  toithin  One  Year, — Performance  on  One  Side, — Effect  of, — In  a 
suit  by  A.  against  his  daughter  and  her  husband  upon  two  promis- 
sory notes,  each  for  $2,000,  it  was  agreed  by  A.,  in  compromise,  that  if 
the  defendants  would  execute  to  him  promissory  notes  equal  in  amount 
to  the  accrued  interest  on  his  claim  when  his  granddaughter  should 
liave  arrived  at  the  age  of  twenty-one,  he  would  assign  to  his  grand- 
daughter the  notes  in  dispute,  and,  upon  her  becoming  of  age,  pay  her 
$2,000,  making  in  all  a  sum  equal  to  that  given  his  grandsons.  The 
agreement  was  fully  carried  out  except  as  to  the  payment  of  the  $2,- 
000  by  A. 

Held,  the  defendants  having  fully  performed  their  part  of  the  contract 


408  SUPREME  COURT  OF  INDIANA, 


Piper,  Executor,  r.  Fosher. 


within  the  year,  that  A.'s  promise,  though  parol,  is  capable  of  enforce- 
ment against  his  estate,  and  is  without  the  statute  of  frauds. 

Same. — GongideraUan, — The  defendants  having;  released  their  defence  to 
the  notes,  and  agreed  to  pay  the  same  with  interest  to  A.'s  grand- 
daughter, and  also  haying  paid  the  costs  of  litigation,  and  executed 
with  security  notes  for  the  accrued  interest,  which  they  afterwards  paidt 
a  sufficient  consideration  for  A.'s  promise  is  shown. 

Same. — Attorney  at  Compromise. — Competericy  of  as  Witness. — An  attorney  of 
the  defendants  and  A.'s  granddaughter  present  at  the  compromise  to  ad- 
yise  with  his  clients  in  reference  to  the  negotiations  resulting  in  the 
settlement,  attorneys  of  both  sides  being  present,  is  a  competent  wit- 
ness, the  prohibition  of  section  500,  B.  S.  1881,  haying  no  applicatioo 
in  such  a  case. 

From  the  Fayette  Circuit  Court. 

J.  L  Little  and  D.  W,  McKee,  for  appellant.      * 

G.  C.  Florea,  R,  Conner  and  H.  L.  Frost,  for  appellee. 

Berkshire^  J. — The  appellee  filed  her  claim  against  the 
estate  of  the  decedent,  which  was  disallowed  by  the  said  ex- 
ecutor, and  afler  being  placed  upon  the  issue  docket  for  trial 
the  said  executor  addressed  a  demurrer  thereto,  which  the 
court  overruled,  and  to  the  ruling  of  the  court  an  exception 
was  taken.  Afterwards  a  trial  was  had  before  the  court,  and 
a  judgment  rendered  allowing  the  sum  of  two  thousand  dol- 
lars, and  an  order  made  for  payment  in  due  course  of  admin- 
istration. 

The  appellant  filed  his  motion  for  a  new  trial,  which  was, 
by  the  court,  overruled,  and  he  excepted  and  now  prosecutes 
this  appeal. 

We  do  not  care  to  notice  in  detail  the  different  errors  as- 
signed. 

The  statement  of  facts,  as  alleged  in  the  written  claim  filed, 
iS;  in  substance,  as  follows : 

The  claimant  was  the  granddaughter  of  the  decedent,  and 
is  the  daughter  of  Susan  and  Daniel  Fosher,  the  said  Susan 
being  a  daughter  of  the  decedent ;  that  on  the  10th  day  of 
January,  1882,  the  said  Susan  and  Daniel  Fosher  executed 
to  the  decedent,  jointly,  two  promissory  notes  calling  for 
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$2^000  each ;  that  in  the  year  1883  the  decedent  brought  suit 
upon  the  said  notes  against  the  said  makers ;  that  it  was 
claimed  by  the  decedent  that  the  consideration  for  said  notes 
was  a  certain  tract  of  land  which  the  decedent  had  caused  to 
be  conveyed  to  the  said  Foshers;  that  the  said  Foshers  claimed 
that  the  land  was  conveyed  by  the  decedent  as  an  advance- 
ment^ and  that  the  said  notes  were  executed  without  consid- 
eration ;  that  the  said  Susan  and  Daniel  were  resisting  the 
said  action ;  that  on  the  24th  day  of  March,  1884,  all  differ- 
ences between  the  parties  were  compromised  and  settled  on 
the  following  terms :  The  said  Susan  and  Daniel  Fosher 
agreed  to  execute  to  the  decedent  their  four  promissory  notes 
with  security  for  an  amount  equal  to  the  amount  of  inter- 
est that  would  accumulate  on  the  two  $2,000  notes  from  that 
date  down  to  the  date  at  which  the  appellee  would  arrive  at 
twenty-one  years  of  age,  which  sum  exceeded  Jl,300;  that 
the  decedent  would  assign  to  the  appellee  the  said  two  $2,000 
notes,  dismiss  his  said  action,  and  on  the  day  that  his 
said  granddaughter  would  arrive  at  twentyone  years  of  age 
pay  to  her  $2,000  in  money,  making  in  all  $6,000,  to  make 
her  equal  to  what  he  had  given  to  each  of  two  of  his  grand- 
sons ;  and  the  said  Foshers  agreed  to  pay  the  costs  that  had 
accrued  in  said  action ;  that  the  said  Susan  and  Daniel  Fosher 
on  their  part  fully  complied  with  said  agreement,  and  the 
decedent  did  likewise,  except  as  to  the  payment  of  said  $2,000, 
which  is  still  due  and  unpaid. 

Two  objections  are  made  to  the  cause  of  action  stated  in 
the  claim :  (1)  The  agreement  to  pay  the  $2,000  was  not 
in  writing,  and  as  the  money  was  not  to  be  paid  within  one 
year  from  the  date  of  the  agreement  it  is  within  the  statute 
of  frauds ;  and  (2),  the  agreement  to  pay  the  said  sum  of 
monev  was  made  without  consideration. 

We  are  inclined  to  the  opinion  that  neither  of  these  objec- 
tions is  well  taken.  The  following  part  of  section  4904, 
R.  S.  1881,  is  relied  upon  :  *'No  action  shall  be  brought  in 
any  of  the  following  cases  :  *  *  Fifth.  Upon  any  agreement 
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that  is  not  to  be  performed  within  one  year  from  the  making 
thereof, 

''  Unless  the  promise^  contract,  or  agreement,  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  not« 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  by  some  person  thereunto  by  him 
lawfully  authorized/' 

The  agreement  in  question  was  to  be  performed  on  the 
part  of  the  said  Susan  and  Daniel  Fosher  within  a  reason- 
able time,  and  is  clearly  not  within  the  statute,  and  the  same 
may  be  said  as  to  all  parts  of  the  agreement  which  the  dece* 
dent  was  to  perform,  except  the  payment  of  the  $2,000  in- 
volved in  this  litigation.  The  agreement  was  performed 
within  one  year  on  the  part  of  the  Foshers,  and  likewise  on 
the  part  of  the  decedent,  except  as  to  the  payment  of  the 
$2,000  to  be  paid  by  him.  Where  the  agreement  is  one 
which  is  to  be  performed  within  one  year,  on  one  side,  and 
is  so  performed,  the  American  authorities  are  very  much 
divided  as  to  whether  that  will  take  the  case  without  the 
statute  as  to  the  party  whose  part  of  the  agreement  is  not  to 
be  performed  within  one  year.  1  Reed  Stat,  of  Frauds,  sec- 
tions 206  and  209.  But  courts  are  very  slow  to  apply  the 
statute  of  frauds  where  by  so  doing  instead  of  preventing  a 
fraud  its  application  will  have  the  effect  to  work  a  fraud. 
Wolke  V.  Fleming,  103  Ind.  105;  Teague  v.  Fowler,  56  Ind. 
569 ;  Baker  Sales,  section  308  ;  Browne  Stat,  of  Frauds,  sec- 
tion 438. 

In  the  case  under  consideration,  if  the  decedent's  estate  is 
relieved  from  liability  because  of  the  statute,  the  result  that 
follows  is :  1.  That  the  appellee  is  deprived  of  $2,000  of 
the  $6,000  which  her  grandfather  intended  and  supposed 
that  he  was  advancing  to  her.  2.  Susan  and  Daniel  Fosher 
surrendered  whatever  defence  they  had  to  the  two  $2,000 
notes.  3.  The  estate  of  the  decedent  retains  the  sum  of 
money  that  was  paid  to  him  on  the  four  notes  executed  to 
him  as  the  result  of  the  settlement,  amounting  to  over  $1,- 
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300,  and  the  amount  of  costs  paid  for  him  accruing  in  the 
suit  that  was  dismissed ;  or  4.  The  appellee  is  deprived  of 
the  entire  $6,000  which  her  grandfather  intended  to  advance 
to  her,  and  for  which  she  has  no  remedy ;  and  the  most,  if 
anything,  that  the  said  Susan  and  Daniel  Fosher  can  recover 
from  the  estate  is  the  said  sum  paid  on  the  said  four  notes 
and  the  amount  of  the  costs  paid  as  for  money  had  and  re- 
ceived. 

Such  a  result  would  certainly  be  a  fraud  upon  the  appel- 
lee. But  while  we  find  the  authorities  divided,  the  rule  that 
has  been  recognized  in  this  State  is,  that  where  a  parol  con- 
tract is  entered  into,  and  there  is  by  its  terms  to  be  a  per- 
ibrmance  on  one  side  within  one  year,  and  performance  takes 
place,  such  performance  takes  the  contract  without  the  stat- 
ute as  to  the  other  party,  though  by  the  terms  of  the  contract 
performance  extends  beyond  one  year. 

We  refer  to  the  following  cases :  Houghton  v.  Hougkton^ 
14  Ind.  605 ;  Haugh  v.  Blythe^  20  Ind.  24 ;  Bell  v.  Hewitt, 
24  Ind.  280. 

In  the  last  of  these  cases  it  is  said :  '^  The  alleged  agree- 
ment, having  been  performed  by  the  plaintiff,  is  not  affected 
by  the  statute  of  frauds."  Wolhe  v.  Fleming y  supra;  Hinkle 
V.  Fishery  104  Ind.  84;  McCldlan  v.  Sanfordy  26  Wis.  595. 

In  the  case  under  consideration,  and  we  limit  our  decision 
to  the  facts  and  circumstances  here  involved,  we  hold  that 
the  clause  of  the  statute  relied  upon  did  not  afford  to  the  ap- 
pellant a  defence  to  the  claim. 

The  promise  upon  which  the  claim  rests  was  supported  by 
a  valuable  consideration  ;  as  to  this  we  think  there  can  be  no 
question. 

By  the  transaction  the  Foshers  released  whatever  defence 
they  may  have  had  to  the  two  $2,000  notes,  and  agreed  to 
pay  the  same,  with  the  interest  thereon,  to  the  appellee  as 
$4,000  of  the  sum  of  $6,000,  which  the  decedent  desired  to 
advance  to  the  appellee ;  paid  the  costs  that  had  accrued  in 
the  then  pending  litigation  ;  executed  four  promissory  notes, 
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with  security  thereon,  for  over  $1,300,  which  they  afterwards 
paid. 

We  do  not  think  the  court  erred  in  overruling  the  motioD 
to  suppress  the  deposition  of  the  witness  Florea.  Section  500, 
R.  S.  1881,  is  relied  on.  The  part  of  the  section  involved 
in  the  consideration  of  this  question  is :  ''  No  person  who 
shall  have  acted  as  an  agent  in  the  making  or  continuing  of 
a  contract  with  any  person  who  may  have  died,  shall  be  a 
competent  witness,  in  any  suit  upon  or  involving  such  con- 
tract, as  to  matters  occurring  prior  to  the  death  of  such  de- 
cedent, on  behalf  of  the  principal  to  such  contract,  against 
the  legal  representatives  or  heirs  of  the  decedent,  unless  he 
shall  be  called  by  such  heirs  or  legal  representatives." 

The  foregoing  provision  applies  where  an  agent  has  acted 
for  his  principal  in  the  making  of  a  contract ;  whether  it  can 
be  applied  in  any  case  when  the  parties  to  the  contract  are 
all  present  when  it  is  entered  into  we  need  not  now  decide. 

The  contract  for  the  payment  of  the  $2,000  involved  in 
this  litigation  was  made  with  Susan  and  Daniel  Fosher  for 
the  benefit  of  the  appellee.  The  Foshers  were  the  parties 
thereto  on  the  one  side'and  the  decedent  on  the  other,  and 
all  were  present.  Both  sides  had  their  attorneys  present,  the 
witness  Florea  representing  the  Foshers.  But  he  was  not 
there  as  the  agent  of  the  appellee,  or  of  her  father  and  mother, 
to  make  the  settlement,  but  only  to  advise  with  his  clients 
with  reference  to  the  negotiations  which  resulted  in  the  set- 
tlement.    The  witness  was  competent. 

We  have  carefully  read  the  evidence,  and  are  of  the  opin- 
ion that  it  fully  sustains  the  finding  of  the  court.  We  find 
no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  10, 1890. 
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No.  13,828. 

DoAN  V.  Kelley, 

T4TBFT1.  —Imputation  of  Orime, — Teacher. — A  newspaper  publication,  false 
and  made  for  the  purpose  of  scandalizing  the  plaintiff,  as  admitted  by 
the  demurrer  to  the  complaint,  under  the  heading,  "  A  School  Child 
Killed  in  Pikti  County  by  a  Teacher,"  stated  that  a  little  girl,  immedi- 
ately after  being  punished  by  her  teacher,  a  young  woman,  dropped  to 
the  floor,  and,  with  a  stream  of  blood  running  from  her  mouth,  died ; 
that  the  teacher  was  lodged  in  jail,  and  that  threats  of  lynching  her 
were  made. 

Heldf  that  the  matter  was  libellous  perae. 

Same. — lAbelloua  Publication. — Identificatien  of  Plaintiff. — The  plaintiff  hav- 
ing sued  as  "  Louey  Kelley,"  although  spoken  of  in  the  publication  as 
**  Miss  Louise  Kelley,"  alleging  in  the  complaint  that  the  libellous  pub- 
lication was  concerning  her,  and  that  the  author  of  the  alleged  libellous 
matter  meant  to  charge  her  with  murdering  the  child,  is  sufficiently 
identified  as  the  person  to  whom  reference  was  made. 

From  the  Vanderburgh  Circuit  Court. 

C7.  L.  Wedding,  for  appellant. 

W.  F.  Tcywnaendy  W.  S.  Hurst  and Flum,  for  appel- 
lee. 

Mitchell,  C.  J. — The  plaintifT,  Laney  Kelley,  charged 
in  her  complaint  that  the  appellant  on  the  20th  day  of  No- 
vember, 1885,  *'for  the  purpose  of  impeaching  her  good 
name,  and  subjecting  her  to  public  scandal  and  disgrace,  and 
bringing  her  into  disrepute  among  her  neighbors  and  ac- 
quaintances,'' published  in  a  newspaper  of  which  he  was  the 
publisher  and  proprietor,  "of  and  concerning  this  plaintiff 
the  following  false,  wicked  and  malicious  libel,  to  wit : 

"  ^  A  School  Child  Killed  in  Pike  County  by  a 

Teacher. 

" '  On  Monday  last  one  of  the  scholars  attending  the  school 
at  Burr  Oak  school-house,  in  Jefferson  township,  Pike  county, 
died  under  singular  circumstances.     It  had  violated  some 
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rule  and  the  teacher^  Miss  Louise  Kellcy  had  just  finished 
punishing  it^  when  the  little  girl  coughed  and  dropped  to  the 
floor  with  a  stream  of  blood  running  from  her  mouthy  and^ 
before  any  one  realized  the  danger^  died  on  the  floor.  Great 
excitement  prevailed  as  the  death  became  known,  and  the 
teacher,  a  young  woman,  probably  twenty-one  years  old,  was 
arrested  and  taken  to  Petersburg,  where  circuit  court  is  in 
session,  and  lodged  in  jail.  Threats  of  lynching  the  youDg 
woman  were  freely  made,  but  no  attempts  to  carry  them  out 
developed.  The  death  of  the  child  probably  resulted  from 
the  bursting  of  an  internal  blood  vessel,  possibly  induced 
by  the  excitement  incident  to  punishment.' 

"  Thereby  meaning  that  this  plaintiff  was  guilty  of  the 
crime  of  murdering  a  little  child,"  etc. 

The  only  question  involved  is  whether  or  not,  conceding, 
as  the  demurrer  to  the  complaint  does,  that  the  publication 
was  false,  and  made  for  the  purpose  charged,  the  matter  pub- 
lished is  per  86  libellous.  The  question  having  come  here 
upon  the  ruling  of  the  court  on  a  demurrer  to  the  complaint, 
we  are  to  consider  the  publication  as  a  mere  invention,  de- 
void of  truth,  published  for  the  purpose  of  scandalizing  the 
plaintiff,  and  to  say  whether  or  not,  when  so  considered,  it 
is  defamatory  and  libellous.  Thus  considered,  there  is 
no  room  for  diverse  conclusions  concerning  the  libellous 
character  of  the  article.  To  say  that  a  child  has  been 
killed  by  its  teacher,  as  is  declared  in  a  displayed  head- 
line, that  the  teacher,  naming  her,  had  been  lodged  in  jail, 
and  that  threats  of  lynching  her  had  been  freely  made,  is 
certainly  calculated  to  bring  the  teacher  into  disgrace,  and 
make  her  the  subject  of  disparaging  criticism.  The  impli- 
cation arising  from  the  article  is  that  a  child's  death  had  been 
caused  by  excessive  or  immoderate  punishment,  inflicted  by 
the  teacher,  that  the  people  in  the  vicinity  had  become 
greatly  excited  over  the  event,  and  had  caused  the  teacher 
to  be  arrested  and  lodged  in  jail  on  a  criminal  charge,. and 
were  threatening  violence  to  her  person.     Taken  as  a  whole. 
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and  without  explanation,  the  words  fairly  impute  the  com- 
mission of  a  crime  to  the  plaintiff.  Witherell  v.  Mxiiirphyy  18 
N.  E.  Rep.  215. 

What  greater  humiliation  could  a  teacher  suffer  than  to 
have  her  name  thus  paraded  in  a  public  newspaper,  with  the 
implication  that  she  was  occupying  a  place  in  the  common 
jail,  charged  with  the  commission  of  a  crime  ?  What  may 
have  been  proven  we  do  not  know,  as  the  evidence  is  not 
before  us.  We  might  say,  in  the  pertinent  language  of  Lord 
Coke,  "  When  the  matter  in  fact  will  clearly  serve  for  your 
client,  although  your  opinion  is,  that  the  plaintiff  has  no 
cause  of  action,  yet  take  heed  that  you  do  not  hazard  the 
matter  on  a  demurrer;  in  which,  upon  the  pleading,  and  other- 
wise, more  perhaps  will  arise  than  you  thought  of;  but  first 
take  advantage  of  the  matters  of  fact,  and  leave  matters  in 
law,  which  will  always  arise  upon  the  matters  in  fact,  ad 
ultimum"  OromwelPs  Case,  4  Rep.  12;  Odgers  Libel  and 
Slander,  474. 

It  was  not  essential  that  the  publication  should  have 
charged  the  plaintiff  with  murder,  or  any  other  criminal  of- 
fence, in  order  to  make  it  libellous.  Gabe  v.  McCHnnia,  68 
Ind.  538 ;  Bain  v.  Myrick,  88  Ind.  137.  It  was  enough  that 
it  imputed  to  her  the  commission  of  a  crime  or  held  her 
up  to  scorn,  ridicule,  execration  or  contempt.  Prosser  v. 
Callisj  117  Ind.  105;  Orocher  v.  Hadley,  102  Ind.  416. 

In  the  publication  complained  of  the  plaintiff  is  spoken 
of  as  "  Miss  Louise  Kelley."  She  sues  as  Laney  Kelley, 
but  she  alleges  in  her  complaint  that  the  libellous  publica- 
tion was  published  of  and  concerning  her,  and  that  the  au- 
thor of  the  alleged  libellous  matter  thereby  meant  to  charge 
her  with  murdering  the  child.  This  sufficiently  identified 
the  plaintiff  as  the  person  to  whom  reference  was  made  in 
the  article  published.  Section  372,  R.  S.  1881,  provides 
that :  "  In  an  action  for  libel  or  slander,  it  shall  be  sufficient 
to  state,  generally,  that  the  defamatory  matter  was  published 
or  siK)ken  of  the  plaintiff;  and  if  the  allegation  be  denied, 
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the  plaintiff  must  prove^  on  the  trial,  the  facts,  showing  that 
the  defamatory  matter  was  published  or  spoken  of  him." 

There  was  no  error. 

The  judgment  is  affirmed^  with  costs. 

FUed  Jan.  10,1890. 


No.  13,665. 

The  City  op  Loganspobt  v.  McConnell  bt  al. 

Taxes. — School  Fwnd  Mortgage, — jPonsetostire.— XHves^tfi^  Tax  Lien. — ^Whcre 
a  mortgage  to  secure  a  school  fund  loan  is  assumed  by  the  puichasen  of 
the  real  estate,  the  mortgagors  to  whom  the  loan  was  made  do  not,  bj 
a  subsequent  purchase  of  the  real  estate  sold  by  the  auditor  to  satisfy 
the  mortgage,  take  the  property  divested  of  liens  for  taxes  asserted  by 
the  city  in  which  the  property  is  situated. 

Same. — DovJbk  Assessmetni, — Belief  from, —  When  Oan  be  Hod. — Tender.— -In 
such  case  the  mortgagors  can  not  have  relief  from  a  doable  assessment 
of  taxes  until  they  make  a  tender  of  the  taxes  legaUy  assessed. 

From  the  Cass  Circuit  Court. 

/.  C.  Nelson  and  Q,  A.  Myera^  for  appellant. 
D.  B.  MoCkmneUy  8.  T.  MoConneU  and  H.  0.  Thornton,  for 
appellees. 

Elliott,  J. — The  complaint  describes  a  parcel  of  real 
estate  situated  in  the  city  of  Logansport^  and  avers  that  the 
appellees  are  the  owners  of  it  in  fee  simple.  The  title  is  al- 
leged to  have  been  acquired  by  virtue  of  a  sale  made  upon 
a  school  fund  mortgage,  and  the  complaint  assumes  to  spe- 
cifically set  forth  the  proceedings.  It  is  alleged  that  a  sale 
was  made  upon  a  mortgage  executed  by  the  plaintiff  and  sub- 
sequently assumed  by  Hiram  E.  Leonard  and  wife ;  that  the 
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sale  was  made  by  the  auditor ;  that  for  more  than  two  years 
the  mortgagor  had  failed  to  pay  the  principal  of  the  mort- 
gage debt,  which  was  past  due ;  that  the  interest  for  that  pe- 
riod was  unpaid ;  the  sale  was  made  by  the  auditor  "  after 
due  and  timely  notice  given  as  required  by  law ;"  the  sale 
was  made  at  public  auction^  at  the  door  of  the  court-house  in 
Cass  county  ;  that  the  plaintiffs  were  the  highest  bidders,  and 
paid  in  full  the  amount  of  their  bid,  and  the  auditor  exe- 
cuted to  them  a  deed  of  conveyance.  It  is  also  alleged  that 
the  assumption  of  the  mortgage  by  Leonard  was  part  of  the 
consideration  agreed  to  be  paid  by  him  at  the  time  he  bought 
the  real  estate  of  the  plaintiff;  that  the  auditor  agreed  to 
continue  the  loan  secured  by  the  mortgage  as  a  loan  to  Leon- 
ard, and  that  Leonard  agreed  to  pay  interest  at  the  rate  of 
eight  per  cent,  per  annum,  which  was  an  increase  of  one  per 
centum  over  the  rate  paid  by  the  plaintiffs. 

The  appellants  are  right  in  asserting  that  the  specific  aver- 
ments in  a  complaint  control  a  general  statement,  and  that 
where  the  facts  specifically  stated  as  constituting  title  show 
that  there  is  no  title,  the  pleading  is  bad  on  demurrer.  Rey- 
nolds V.  Copeland,  71  Ind.  422 ;  Keepfer  v.  Force,  86  Ind. 
81 ;  Ragadale  v.  Mitchell^  97  Ind.  458;  Spencer  v.  McGon- 
agle,  107  Ind.  410;  Wright  v.  McPheeters,  110  Ind.  519. 
But,  while  we  agree  with  appellants  as  to  the  rule,  we  can 
not  agree  that  they  make  a  just  application  of  it,  for  all  the 
facts  essential  to  create  title  are  pleaded,  although,  perhaps, 
not  with  commendable  precision.  If  it  were  conceded  that 
the  allegations  are  uncertain,  it  would  by  no  means  follow 
that  the  demurrer  was  improperly  overruled,  for  the  remedy 
for  uncertainty,  except  in  cases  where  the  uncertainty  is  so 
manifest  that  no  cause  of  action  can  be  inferred,  is  by  motion. 

In  addition  to  the  allegations  of  which  we  have  spoken 
the  complaint  contains  the  following:  The  city  asserts  a  lien 
for  taxes  for  the  years  1877,  1878  and  1879,  and  for  the  lat- 
ter year  the  real  estate  was  twice  assessed,  once  in  the  name 
Vol.  121.— 27 
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of  Hiram  B.  Leonard  and  once  in  the  name  of  Harriet  6. 
-  McConnell.  These  allegations^  taken  in  connection  with 
those  which  precede  them^  present  the  principal  question  in 
the  case^  which  is^  whether  the  sale  on  the  school  fund  mort- 
gage divests  the  property  in  the  hands  of  the  appellees  of  the 
tax  liens? 

There  is  some  confusion  in  the  decisions  upon  the  subject 
of  the  effect  upon  tax  liens  of  a  sale  on  a*  school  fund  mort- 
gage. Hamilton  v.  Statey  ex  rel,,  1  Ind.  128;  Groom  v.  SUxUy 
ex  rel,  24  Ind.  255 ;  Stockwell  v.  Staie,  101  Ind.  1 ;  Stait  v. 
Jones,  95  Ind.  175. 

There  is  absent  from  the  decided  cases  an  important  ele- 
ment which  is  here  present,  and  that  element  is  this :  the 
parties  who  assert  a  right  superior  to  that  of  the  city  are  the 
mortgagors  to  whom  the  loan  was  made.  This  element  is  an 
influential  one.  It  is  quite  clear  that  if  the  sale  to  Leonard 
had  not  been  made,  and  payment  of  the  mortgage  assumed 
by  him,  the  mortgagors  could  not  have  acquired  a  right 
superior  to  that  of  the  city  for  taxes.  We  can  not  coDceive 
any  valid  reason  why  the  rule  does  not  operate  notwithstand- 
ing the  assumption  of  the  mortgage  by  Leonard.  The  ut- 
most effect  that  can  be  assigned  the  transaction  between 
Leonard  and  the  appellees  is  that  the  former  became  the  prin- 
cipal and  the  latter  became  the  sureties,  for  the  payment  of 
the  mortgage  debt.  Figart  v.  Halderman,  75  Ind.  564 ;  J5?- 
lis  V.  Johnaony  96  Ind.  377.  It  is,  indeed,  exceedingly  doubt- 
ful whether  so  much  can  be  conceded  to  the  appellees,  for 
the  auditor  had  no  authority  to  take  payment  of  the  mort- 
gage in  anything  else  than  money,  and  he  had  no  authority 
to  substitute  one  debtor  for  another  except  by  cancelling  the 
mortgage  and  taking  another  according  to  law.  That  officer 
exercises  a  naked  statutory  authority,  and  he  can  only  bind 
the  county  or  the  State  when  he  does  what  the  law  requires 
and  in  the  mode  prescribed.  He  is  not  an  ordinary  agent, 
but  a  public  officer,  with  powers  and  duties  defined  and  lim- 
ited by  law.     Union  School  Tp.  v.  First  NaVl  Bank,  etc.,  102 
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Ind.  464.  But^  conceding  that  the  auditor's  assent  to  the  as- 
sumptipn  bound  the  State  or  county^  stilly  the  appellees  were 
not  released  from  the  obligation  created  by  the  mortgage  ex- 
ecuted by  them,  for  the  mortgage  was  neither  released  nor 
satisfied.  The  mortgage  continued  in  full  force  under  the 
most  favorable  view  for  the  appellees  that  can  possibly  be 
taken,  and  they  remained  bound  by  it.  All  that  the  con- 
tract of  assumption  efifected  was  to  constitute  the  person  who 
assumed  the  mortgage  the  principal  debtor;  in  no  event 
could  it  have  greater  force  than  this,  so  that  the  appellees 
still  remained  mortgagors,  with  all  the  obligations  and  duties 
resting  upon  them  that  the  law  and  the  contract  impose  upon 
persons  occupying  that  position. 

There  can  be  no  doubt  that  it  was  the  duty  of  the  appel- 
lees as  mortgagors  to  keep  down  the  taxes.  Having  failed 
to  do  what  they  were  bound  to  do,  they  are  not  in  a  position 
to  profit  by  their  purchase.  As  to  them  the  taxes  were  a  lien 
which  it  was  their  duty  to  have  discharged,  and  nothing  has 
been  done  which  relieves  them  from  that  duty. 

The  taxes  were  levied  by  the  city  in  the  exercise  of  gov- 
ernmental functions,  and  the  taxes  levied  by  them  are  in 
force  and  dignity  equal  to  those  levied  by  the  State  or  county. 
The  authority  to  levy  taxes  is  an  attribute  of  the  sovereign 
power,  and  as  such  is  exercised  by  municipal  corporations, 
because  it  is  delegated  to  them  by  the  Legislature.  But  it  is 
not  necessary  to  discuss  this  phase  of  the  question,  for  the 
authorities  are  decisively  against  the  appellees.  Justice  v. 
Oity  of  Logansport,  101  Ind.  326. 

The  appellees  have  a  right  to  complain  of  the  double  as- 
sessment for  the  year  1879,  but  they  can  not  have  relief  un- 
til they  do  equity  by  making  a  tender  of  the  taxes  legally 
assessed  against  the  property.  Morrison  v.  Jacoby,  114  Ind. 
84.  One  who  shows  that  some  of  the  taxes  he  seeks  to  avoid  are 
legal  can  not  have  relief  without  making  the  proper  tender. 

Judgment  reversed. 

Filed  Jan.  10,  1890. 
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No.  15,309. 

Bush  et  al.  v.  The  Board  of  Commissioners  of  Ham- 
ilton County. 

Paintebs'  Fees.— Statute  Unrepealed.— Section  6011,  R.S.  1881,  fixing  the 
compensation  of  newspapers  for  advertising  done  for  the  officers  thereio 
named,  growing  out  of  their  duties,  does  not  repeal  the  proviso  of  sec 
tion  6766,  R.  S.  1881,  providing  for  the  publication  of  the  list  of  com- 
missioners' allowances,  and  fixing  the  compensation  therefor  at  five 
cents  for  each  allowance. 

From  the  Hamilton  Circuit  Court. 

T,  J.  Kane  and  T.  P.  Davis,  for  appellants. 
W.  S.  Christian,  for  appellee. 

Berkshire,  J. — The  appellants  filed  a  claim  with  the  ap- 
pellee on  account  of  the  publication  in  their  newspaper  of 
the  list  of  allowances  made  by  the  latter  at  their  March  ses- 
sion, 1889.  The  amount  of  the  claim  was  $44,  and  the 
amount  allowed  by  the  appellee  was  (16. 

From  the  allowance  made  by  the  appellee  the  appellants 
appealed  to  the  circuit  court,  and  judgment  was  rendered 
therein  for  the  appellants  for  the  sum  of  (15,  and  from 
that  judgment  this  appeal  is  taken. 

The  controversy  grows  out  of  the  construction  which  the 
parties  give  to  sections  5765  and  6011,  R.  S.  1881.  The  first 
named  section  came  into  force  August  24,  1875,  and  the  lat- 
tersection  May  31,  1879.  Section  5765  reads  as  follows: 
"  The  auditor  of  each  county  of  the  State  shall  be  required 
to  publish,  in  a  newspaper  of  the  largest  circulation  in  his 
county,  a  statement  showing  all  allowances  made  by  the 
county  commissioners  at  each  term  of  their  court,  to  whom  the 
allowances  are  made,  and  for  what  purpose.  Provided:  That 
the  printing  thereof  shall  not  exceed  five  cents  for  each  al- 
lowance." 
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So  much  of  the  said  section  6011  as  concerns  this  contro- 
versy reads  thus :  *'  Advertising,  growing  out  of  any  duty 
of  any  city,  county,  or  township  officer,  executor,  adminis- 
trator, guardian,  trustee,  or  assignee  (except  the  printing  of 
the  delinquent  tax  list), shall  be,  by  such  officer,  charged  up, 
collected,  and  paid  over  to  the  printer.  And  when  such 
printing  is  done  for  the  county,  the  board  of  county  commis- 
sioners shall  allow  the  same  and  pay  it  out  of  the  county 
treasury,  according  to  the  rate  herein  fixed. 

^^  The  compensation  for  such  advertising  shall  be  as  herein 
set  forth,  to  wit :  for  each  advertisement,  per  square  of  two 
hundred  and  fifty  ems,  first  insertion,  one  dollar." 

The  contention  of  the  appellant  is  that  section  6011,  by 
implication,  repeals  the  proviso  in  section  5765,  and  controls 
as  to  the  price  to  be  paid  for  the  publication  provided  for  in 
the  former  section. 

It  is  unnecessary  to  cite  authorities  to  support  the  assertion 
that  the  rule  which  allows  the  repeal  of  statutes  by  implication 
is  not  favored  by  the  courts.  It  is  well  settled  that  where 
apparently,  inconsistent  statutes  will  bear  either  of  two  con- 
structions, and  by  one  of  these  constructions  force  and  effect 
will  be  given  to  both  statutes,  and  by  the  other  all,  or  a 
part,  of  one  of  them  will  be  stricken  down  ;  that  con- 
struction will  be  followed  which  will  enable  all  to  stand.  It 
is  only  where  there  is  such  inconsistency  in  the  provisions  of 
the  two  statutes  that  no  reasonable  construction  can  be  found 
whereby  both  statutes  may  be  upheld,  that  the  earliest  stat- 
ute will  be  regarded  as  repealed  by  the  later  one. 

But  in  our  opinion  section  6011  is  not  in  conflict  with  the 
proviso  in  section  5765.  This  last  section  simply  provides 
for  the  publication  of  the  list  of  allowances  as  made  by  the 
board  of  commissioners,  and  the  compensation  to  be  received 
therefor.  The  board  of  commissioners  make  the  allowances ; 
with  this  the  auditor  has  nothing  to  do  ;  the  publication  does 
not  grow  out  of  any  duty  he  has  to  perform.  All  that  he  does 
is  to  see  that  the  publication  is  made. 
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Section  6011^  recognizing  the  fact  that  the  officers  and 
persons  acting  in  a  judiciary  capacity  therein  named,  have 
certain  duties  to  perform,  wherein  it  is  necessary  to  make 
publication  in  a  newspaper,  confers  upon  them  authority 
to  have  such  advertising  done  as  grows  out  of  the  perform- 
ance of  those  duties.  This  section  of  the  statute  is  only 
available  where  the  officer,  or  judiciary,  has  to  transact  some 
duty,  and  in  connection  therewith  is  required  to  make 
publication  in  a  newspaper.  To  illustrate :  An  executor,  or 
administrator,  is  required  to  sell  real  estate  for  the  payment 
of  debts ;  notice  by  publication  is  required  before  he  can 
make  a  valid  sale.  And  under  the  Ditch  law,  found  in  the 
Revised  Statutes,  1881,  section  4303,  makes  it  the  duty  of 
the  county  auditor  to  give  notice  before  he  lets  the  contract 
for  building  the  ditch. 

In  our  opinion  the  court  below  placed  the  proper  construc- 
tion upon  the  statutes  in  question. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  11, 1890. 
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No.  13,998 

H1NCHCI.1FFE  ET  AL.  V.  Koontz. 

Mastsr  and  Servant. —  Wrongful  DismissdL — Action  for  Damoffa. — En- 
denee. — JBes  Oestos. — Declarations  made  contemporaneously  with,  or  im- 
mediately preparatory  to,  a  particular  litigated  act,  which  t^d  to 
illustrate  and  give  character  to  the  act  in  question,  are  admissible  as 
part  of  the  res  gestcB,  So,  where  in  an  action  for  an  alleged  breach  of 
contract  of  hiring,  it  is  in  dispute  whether  the  hiring  was  for  a  year  or 
an  indefinite  period,  a  letter  written  by  the  defendants  to  the  plaintiff 
the  day  before  the  hiring,  expressing  a  wish  by  one  of  them  to  see  him 
the  next  day  at  a  place  appointed,  with  reference  to  securing  his  services 
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"  as  foreman  for  the  coming  year,"  though  not  received  by  the  plaintiff 
till  the  day  after  the  contract  was  completed,  is  admissible  in  evidence. 

Same. — Cross-Examiwition  to  Show  Bias. — Discretion  of  CkmH. — The  extent  to 
which  a  cross-examination  may  be  carried  in  order  to  show  bias,  preju- 
dice or  interest  on  the  part  of  the  witness,  is  a  maiter  within  the  sound 
discretion  of  the  court. 

Saicb. — Evidence, — Intoxication  of  Employee. —  When  May  he  Shown, — Evi- 
dence that  an  employee  wrongfully  discharged  was  seen  frequently  after 
his  discharge  in  an  intoxicated  condition,  is  inadmissible  in  the  absence 
of  an  offer  to  show  that  his  intoxication  had  become  so  habitual  as  to 
affect  his  capacity  tp  perform  such  services  as  he  had  engaged  to  per- 
form, or  that  he  had  actually  lost  an  opportunity  to  obtain  employment 
on  account  of  his  intoxication. 

Sabce. — Tender  of  Sei-vices, — DiUgencst  Required  in  Obtaining  Other  Employ- 
ment,— It  is  not  necessary  for  an  employee,  wrongfully  discharged  from 
service,  thereafter  to  tender  his  services  or  keep  himself  in  readiness  to 
re-enter  the  employer's  service.  His  duty  is  to  use  reasonable  care  and 
diligence  in  obtaining  other  employment  of  the  same  kind.  The  bur- 
den is  upon  the  defendant  to  show  that  he  did  not  use  diligence,  or  that 
other  similar  employment  was  offered  and  declined. 

Same. — Employment  of  Different  Character. — Not  Bound  to  Accept. — "While  he 
is  obliged  to  use  reasonable  diligence  in  obtaining  other  employment, 
he  is  not  bound  to  accept  employment  of  a  substantially  different  char- 
acter or  grade. 

Same. — Measure  of  Damages, — How  Reduced. — The  amount  of  damages  to 
which  a  wrongfully  discharged  employee  is  entitled  is  prima  fade  the 
amount  stipulated,  which  may  be  reduced  by  the  defendant  making  it 
appear  that  the  plaintiff  either  did  procure,  or  could,  by  reasonable  ef- 
fort, have  procured,  other  employment,  or  that  he  occupied  his  time  at 
bis  own  or  other  remunerative  business. 

From  the  Porter  Circuit  Court. 

A.  D,  Bartholomev)  and  H.  A,  Gillett,  for  appellants* 
W.  Johnston  and  E.  D.  Ci'umpacker,  for  appellee. 

Mitchell,  C.  J. — This  was  an  action  by  John  Koontz 
against  William  E.  and  George  Hinchcliffe,  to  recover  dam- 
ages for  the  alleged  breach  of  a  contract,  whereby  the  former 
was  hired  to  serve  the  latter  as  foreman  of  their  brick-yard 
for  the  period  of  one  year  at  an  agreed  salary.  It  is  charged 
that  after  the  plaintiff  entered  upon  the  performance  of  his 
contract  the  defendants  wrongfully  dismissed  him,  without 
any  fault  on  his  part,  and  that  although  he  had  made  dili- 
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gent  effort,  he  had  been  unable  to  obtain  any  other  work  that 
he  could  perform. 

There  was  a  verdict  and  judgment  for  the  plaintiff  below. 
A  number  of  questions  are.  presented  on  this  appeal  under 
an  assignment  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

It  was  a  subject  of  dispute  at  the  trial  whether  the  appel- 
lee was,  as  he  claimed,  hired  for  one  year,  or  whether  he  had 
been  employed,  as  the  defendants  asserted  the  fact  to  be,  for 
an  indefinite  period. 

As  tending  to  support  the  appellee's  claim,  the  court  ad- 
mitted a  letter  in  evidence,  written  by  the  defendants  the 
day  before  the  contract  of  hiring  was  made,  in  which  it  was 
stated  that  one  of  the  latter  desired  to  see  him  the  next  dav. 
at  a  place  appointed,  with  reference  to  securing  his  services 
"  as  foreman  for  the  coming  year."  It  appeared  that  this 
letter,  although  written  the  day  before,  was  not  received  by 
the  plaintiff  until  the  day  after  the  contract  of  hiring  was 
completed,  and  it  is  now  urged  that  it  was  for  that  reason 
error  to  admit  it  in  evidence.  This  objection  is  without 
merit.  The  letter  was  admissible  upon  the  ground  that  it 
was  in  effect  a  declaration  made  contemporaneously  with,  and 
explanatory  of,  the  act  of  hiring.  Durham  v.  Shannoriy  116 
Ind.  403  (9  Am.  State  Eep.  860). 

Declarations  made  contemporaneously  with,  or  immedi- 
ately preparatory  to,  a  particular  litigated  act,  which  tend  to 
illustrate  and  give  character  to  the  act  in  question,  are  ad- 
missible as  part  of  the  res  gestoe.  People  v.  Vernon,  35  Cal. 
49  (95  Am.  Dec.  49,  and  note) ;  Louismlley  etc.,  iJ.  W.  Co. 
V.  Buck,  116  Ind.  566. 

The  character  and  purpose  of  an  act  are  frequently  indi- 
cated by  what  is  said  by  the  person  at  the  time,  or  while  in 
the  immediate  preparation  to  do  the  act.  This  letter  falls 
within  the  principle  above  stated.  It  was  written  in  imme- 
diate preparation  of  the  act  of  hiring,  and  contained  a  declar- 
ation that  the  writers  desired  to  see  the  plaintiff  the  next  day, 
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with  a  view  of  securing  his  services  for  the  coming  year  as 
foreman.  It  illustrates,  throws  light  upon,  the  act  of  which 
it  was  the  immediate  forerunner.     • 

The  letter  was  not  of  itself  evidence  of  the  fact  that  the 
hiring  was  for  the  period  of  one  year,  but,  like  any  other  ad- 
mission of  an  adverse  party,  it  was  proper  to  be  considered, 
as  corroborative  of  the  plaintiflF's  version  of  the  contract. 
Milnt  V.  Leisler,  7  Hurl.  &  N.  786 ;  Eastman  v.  Bennett,  6 
Wis.  232. 

It  is  next  urged  that  error  was  committed  by  the  refusal 
of  the  court  to  allow  certain  questions  to  be  put  to  witnesses 
which  it  is  claimed  tended  to  show  feeling,  interest  and  bias 
on  the  part  of  the  witnesses.  While  it  is  undoubtedly  true 
that  a  witness  may  be  required  to  explain  anything  that  would 
tend  to  show  such  bias,  prejudice  or  interest  as  would  in- 
capacitate him  from  testifying  impartially  and  accurately, 
yet  the  extent  to  which  a  cross-examination  may  be  carried 
in  the  direction  indicated  by  the  que^tions  rejected  is  a  mat- 
ter resting  in  the  sound  discretion  of  the  court.  Bessette  v. 
State,  101  Ind.  85.  That  discretion  was  not  abused  in  the 
present  case. 

The  appellants  proposed  to  prove  that  the  plaintiff  was 
frequently  seen  on  the  streets  in  an  intoxicated  condition 
after  he  was  discharged.  This  evidence  was  properly  ex- 
cluded. It  is  quite  true  that  an  employee  wrongfully  dis- 
charged must  not  voluntarily  render  himself  incapable  of 
performing  other  service  substantially  similar  to  that  which 
he  had  engaged  to  perform,  but  the  appellants  made  no  offer 
to  show  such  a  degree  of  intoxication  as  in  anywise  affected 
his  capacity  for  service.  The  burden  was  on  the  appellants 
to  show  that  the  plaintiff  might  have  had  other  similar  em- 
ployment;  and,  in  the  absence  of  any  offer  to  show  that  his 
intoxication  had  become  so  habitual  as  to  affect  his  capacity 
to  perform  such  services  as  he  had  engaged  to  perform,  or 
that  he  had  actually  lost  an  opportunity  to  obtain  employment 
on  account  of  intoxication,  the  evidence  was  not  admissible. 
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It  is  not  necessary  for  an  employee,  wrongfully  discharged 
from  service,  thereafter  to  tender  his  services,  or  keep  him- 
self in  readiness  to  re-enter  the  employer's  service.  His  duty 
is  to  use  reasonable  care  and  diligence  in  obtaining  other  em- 
ployment of  the  same  kind,  and  it  lies  upon  the  defendant 
to  show  that  he  did  not  use  diligence,  or  that  other  similar 
employment  was  offered  and  declined.  Howard  v.  Daly,  61 
.  N.  Y.  362 ;  Chamberlin  v.  Morgan,  68  Pa.  St.  168 ;  King 
v.  Steiren,  44  Pa.  St.  99. 

And  it  may  be  remarked,  as  applicable  to  one  of  the  in- 
structions of  which  complaint  is  made,  that  while  a  servant 
wrongfully  discharged  is  obliged  to  use  reasonable  diligence 
in  obtaining  other  employment,  he  is  not  bound  to  accept 
employment  of  a  substantially  different  character  or  grade. 

Many  other  questions  relating  to  rulings  of  the  court  in 
admitting  and  excluding  evidence  are  made  on  the  briefs. 
The  questions  are  not  substantially  different  in  character 
from  those  already  remarked  upon.  We  have  carefully  ex- 
amined the  several  points  made,  and  it  is  sufficient  to  say, 
without  setting  out  each  in  detail,  that  they  ai'e  not  sustained. 

The  charge  of  the  court  comprises  a  series  of  thirteen  sep- 
arate propositions,  in  which  the  law  covering  every  feature 
of  the  case  is  expounded  to  the  jury  with  admirable  precision 
and  clearness. 

In  a  case  like  the  present  the  amount  of  damages  to  which 
the  plaintiff  is  entitled,  in  case  the  dismissal  was  wrongful, 
is  prima  facie  the  amount  stipulated  to  be  paid.  This  may 
be  reduced  in  the  event  the  defendant  makes  it  appear 
that  the  plaintiff  either  did,  or  could,  by  reasonable  effort, 
have  procured  other  employment,  or  that  he  did  occupy  his 
time  at  his  own  or  other  remunerative  business.  Howard  v. 
Daly  J  supra;  Perry  v.  Simpson,  etc.  Go.,  37  Conn.  520,  540; 
8  South.  L.  Rev.  432,  449. 

Without  entering  upon  the  task  of  stating  each  of  the  nu- 
merous objections  urged  against  the  instructions,  it  is  enough 
to  say  we  have  subjected  them  to  a  critical  examination,  and 
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have  carefully  considered  the  plausible  argument  in  support 
of  the  objections^  and  find  no  error  of  which  the  appellants 
have  any  cause  for  complaint.  Within  the  often  repeated 
rule,  we  can  not  reverse  the  judgment  on  the  evidence. 

The  judgment  is  affirmed,  with  costs.  . 

Filed  Jan.  11, 1890. 


No.  15,086. 

Shebfey,  Administrator,  t?.  The   Evansville    and 
Terre  Haute  Railroad  Company. 

Railboad. — NegHgenee.  —  Wrongful  Death, — Action  for  Damages, — FUad- 
ing, — CompUiini, — In  an  action  against  a  railroad  company  to  recover 
damages  for  the  death  of  a  decedent,  caused  by  its  negligence,  a  com- 
plaint which  alleges  that  the  defendant  unlawfully,  carelessly,  and 
wilfully,  ran  one  of  its  locomotives  and  trains  over  the  decedent,  who 
was  walking  in  the  street  adjoining  its  track,  the  specific  acts  charged 
being  the  running  of  the  train  at  a  high  and  dangerous  rate  of  speed 
without  ringing  the  bell,  in  violation  of  a  city  ordinance,  charges  neg- 
ligence, but  not  a  wilful  killing,  there  being  no  averment  that  the  de- 
fendant knew  of  the  presence  of  the  decedent  upon  the  street  or  track, 
or  that  circumstances  existed  making  the  running  of  the  train  in  the 
manner  charged  a  reckless  disregard  of  human  life. 

Same. — Evidence, —  Wiine^^a  Condunons. —  Woida  Stricken  Out, — A  witness 
who  saw  the  decedent  on  the  track  at  the  time  of  the  accident  testified 
that  "  The  train  was  going  twenty-five  or  thirty  miles,  and  he  got  off 
the  track  as  much  as  four  feet  before  it  came  along;  the  suction  or 
force  of  the  train  drew  him  back,  and  he  fell  in  front  of  and  under 
the  engine,  and  the  train  of  cars  passed  over  him,"  etc. 

Heldj  that  the  words,  '*  the  suction  or  force  of  the  train  drew  him  back," 
were  properly  stricken  out,  on  motion,  as  not  expressing  a  fact,  but 
merely  an  opinion  of  the  witness. 

Held^   also,  that   the  words,  in  another  answer  of  the  same  witness,  "he 
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got  as  far  off  as  he  could  before  the  train  sacked  him  under/*  were 
properly  stricken  out,  for  the  same  reason. 

Sake. —  Wilful  Negligence.  —  What  CoTuiUtUes, — ItuUruciion. —  Striking  Out 
Words. — It  is  not  error  for  the  court  to  strike  out  the  words  ''  there  is 
little  distinction,  except  in  degree,  in  a  positive  intention  to  do  wrong, 
or  indifference  whether  wrong  is  done  or  not  '*  from  an  instruction  asked 
for  as  to  what  constitutes  wilful  negligence  and  the  liability  resulting 
from  it,  where  it  is  complete  without  them,  the  words  named  having  no 
legitimate  place  in  such  an  instruction. 

Same. — Evidence.^ Intoxication  of  Decedent.^ ReinUiaL — ^The  plaintiffs  hav- 
ing introduced  evidence  to  show  that  the  decedent  did  not  drink  intox- 
icants during  the  afternoon  before  the  accident  of  the  evening,  and  was 
sober,  they  can  not  complain  of  the  admission  of  evidence  in  rebuttal. 

Intebbogato&ieb  to  Jubt. — Time  <4  Submission. — Discretion  </  Cburl— It 
is  discretionary  with  the  court  to  submit  interrogatories  to  the  jury  not 
presented  until  the  argument  is  in  progress. 

Same. — Submission  of. — Opposite  Party. — The  statute  does  not  require  in- 
terrogatories to  the  jury  to  be  submitted  to  the  opposite  party. 

From  the  Gibson  Circuit  Court. 

T^.  A.  Oullop,  a  A.  Bmkirk,  J.  S.  PritcheU,  C.  S.  KesHn- 
ger  and  J,  H,  Brady,  for  appellant. 

J.  E.  Iglehart  and  E,  Taylor,  for  appellee. 

Olds,  J. — This  is  an  action  to  recover  damages  for  the 
death  of  appellant's. decedent,  Hubert  Dickman,  alleged  to 
have  been  caused  by  the  negligence  of  the  appellee. 

A  question  is  made  as  to  the  complaint.  It  is  contended 
by  the  appellant  that  the  third  paragraph  of  the  complaint 
charges  the  wilful  killing  of  the  decedent,  but  we  do  not  so 
construe  the  complaint.  At  the  point  where  the  decedent 
was  run  over  the  railroad  is  located  upon  and  along  a  public 
street  in  the  city  of  Vincennes.  The  complaint  alleges  that 
the  decedent  was  walking  upon  said  street  going  to  the  depot 
of  the  defendant  to  take  passage  on  one  of  defendant's  trains, 
and  then  follows  this  allegation  : 

"While  so  walking  thereon,  the  defendant  unlawfully, 
carelessly  and  wilfully  ran  one  of  its  locomotives  and  trains 
over,  upon  and  against  him  and  killed  him ;  that  said  wil- 
ful, careless,  negligent  and  unlawful  act  of  the  defendant, 
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consisted  iu  defendant,  by  its  servants  in  charge  of  said  train, 
ranning  said  train  through  said  city  along  said  highway  at  a 
high  and  dangerous  rate  of  speed,  and  by  increasing  its  high 
and  dangerous  rate  of  speed  as  it  approached  said  decedent, 
and  without  ringing  the  bell  on  said  locomotive,  in  violation 
of  an  ordinance,"  etc. 

There  is  no  averment  in  the  paragraph  that  the  defendant, 
or  its  servants,  knew  that  the  decedent  was  upon  the  track  or 
street.  The  words  "  wilful,"  "  careless  "  and  "  unlawful " 
are  made  use  of,  but  the  specific  acts  charged  are  the  run- 
ning of  the  train  at  a  high  and  dangerous  rate  of  speed  with- 
out ringing  the  bell,  in  violation  of  a  city  ordinance.  No 
facts  or  circumstances  are  averred  from  which  it  can  be  said 
the  defendant  had  knowledge  that  the  decedent  was  upon  the 
track,  or  that  the  circumstances  or  use  of  the  street  was  such 
as  the  act  of  running  the  train  in  the  manner  charged 
constituted  a  reckless  disregard  of  human  life,  or  that  injury 
would  even  probably  result  to  some  person  by  such  acts  of 
nesrligence. 

The  charge  is  in  effect  but  the  same  as  the  charge  of  run- 
ning a  train  over  a  street  or  highway  crossing  without  giv- 
ing such  signals  as  required  by  law,  which  has  been  held 
to  constitute  negligence,  and  while  this  paragraph  charges 
negligence  it  does  not  charge  a  wilful  killing. 

The  paragraph,  though  not  tested  by  demurrer,  was  clearly 
bad,  for  not  averring  that  the  decedent  was  without  fault. 
Louiaville,  etc.,  R.  W.  Co,  v.  Bryan,  107  Ind.  51 ;  Gregory 
V.  Cleveland,  etc.,  R.-R.  Co.,  112  Ind.  385. 

There  was  a  trial,  resulting  in  a  verdict  and  judgment  for 
the  defendant.  The  appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  various  errors  are  assigned  and  dis- 
cussed. The  first  we  notice  is  the  alleged  error  of  the  court 
in  sustaining  a  motion  to  strike  out  parts  of  the  deposition 
of  Mary  Van  Meeter. 

The  witness  having  testified  that  she  saw  the  decedent  on 
the  track  at  the  time  the  injury  occurred,  she  was  asked  to 
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state  what  she  saw  at  the  time^  and  she  answered :  '^  The 
train  was  going  25  to  30  miles  an  hour,  and  he  got  off  of  the 
track  as  much  as  four  feet  before  it  came  along ;  the  suction 
or  force  of  the  train  drew  him  back,  and  he  fell  in  front  of 
and  under  the  engine,  and  the  train  of  cars  passed  over 
him,"  etc. 

The  court,  on  motion,  struck  out  the  words,  ^^  The  suction 
or  force  of  the  train  drew  him  back,"  and  this  ruling,  it  is 
contended,  is  error.  There  was  no  error  in  this  ruling.  The 
portion  of  the  answer  struck  out  was  a  mere  opinion  or  con- 
clusion of  the  witness,  and  not  a  fact.  The  witness  testified 
where  the  decedent  was  at  the  time  the  train  reached  him, 
and  that  he  fell ;  these  were  facts  which  she  was  properly  per- 
mitted to  state,  but  the  statement  struck  out,  that  the  cause 
of  his  fall  was  the  suction  of  the  train,  was  a  mere  opinion 
of  the  witness,  a  conclusion  she  drew  from  what  she  saw,  and 
it  was  not  proper  for  her  to  state  her  conclusion  to  the  jury. 

The  court,  on  motion,  also  struck  out  of  another  answer 
of  the  witness  the  words  "  he  got  as  far  off  as  he  could  be- 
fore the  train  sucked  him  under;"  this  statement  is  more 
objectionable  than  the  former  one;  but  they  are  substan- 
tially the  same.  The  witness  saw  the  movements  of  the  de- 
cedent and  the  train  at  the  time  of  the  occurrence,  and  from 
what  she  saw  she  reaches  two  conclusions,  and  stales  them  in 
answer  to  this  question ;  one  conclusion  is  that  the  decedent 
got  as  far  from  the  train  as  he  could  before  the  suction  of  the 
train  was  such  as  to  draw  him  back  under  it;  and  the  other 
is  that  the  suction  of  the  train  did  draw  him  under  it.  These 
conclusions  of  the  witness  were  properly  struck  out  of  the 
answer. 

Misconduct  of  defendant's  counsel  is  assigned  as  a  cause 
for  a  new  trial.  It  appears  that  defendant's  counsel  prepared, 
with  the  exception  of  filling  some  blanks,  a  number  of  inter- 
rogatories before  the  commencement  of  the  argument,  and 
that  during  the  closing  argument  of  the  plaintiff  it  is  con- 
tended defendant's  counsel  took  the  interrogatories,  filled  the 
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blanks^  and  added  two  others  to  the  list,  returned  them  to 
the  court  without  calling  the  attention  of  plaintiff's  counsel 
to  the  fact,  and  the  court  submitted  them  to  the  jury  to  be 
answered.  This  was  a  matter  within  the  discretion  of  the 
court.  The  court  was  not  bound  to  submit  interrogatories 
to  the  jury  which  were  not  presented  until  that  late  stage  of 
the  trial ;  but  if  counsel  prepared  them  and  requested  them 
8ubmitted,and  the  court  did  so,  there  is  no  error  or  misconduct 
entitling  the  adverse  party  to  a  new  trial.  The  statute  does 
not  require  interrogatories  to  be  submitted  to  the  opposite 
party.  It  is,  no  doubt,  the  proper  and  better  practice  that 
interrogatories  should  be  submitted  before  the  argument 
commences,  and  that  opposing  counsel  have  an  opportunity 
to  examine  them  and  submit  any  objection  they  may  have 
to  them.  OUam  v.  Shaw,  27  Ind.  388 ;  but  the  time  and 
^  manner  of  submitting  them  must  necessarily,  to  a  great  ex- 
tent, be  under  the  control  and  discretion  of  the  trial  court ; 
and  when  the  trial  court  receives  them  during  the  argument 
and  submits  them  to  the  jury,  it  will  not  constitute  such 
error  as  will  reverse  the  judgment.  The  interrogatories 
were  submitted  to  the  court,  and  the  jury  directed  and  did 
answer  them,  and  the  question  was  brought  before  the  court 
on  review  by  motion  for  a  new  trial,  and  the  court  held,  in 
effect,  that  no  harm  resulted ;  and  it  being  a  matter  within 
the  discretion  of  the  court,  we  do  not  think  this  was  an  abuse 
of  such  discretion.  Counsel  have  cited  some  decisions  of 
this  court :  OUam  v.  Shaw,  supra ;  Malady  v.  McEnary, 
30  Ind.  273  ;  Glasgow  v.  Hobba,  52  Ind.  239 ;  Miller  v.  Vosa, 
40  Ind.  307,  which  it  is  contended  hold  that  interrogatories 
must  be  submitted  before  the  argument  of  the  cause  com- 
mences, and  submitted  to  the  opposite  party,  or  his  counsel, 
for  examination  and  objection ;  but  these  decisions  go  no 
farther  than  to  hold  that  they  can  not  of  right  be  required 
to  be  answered  if  submitted  after  that  time ;  but  that  it  is 
within  the  discretion  of  the  court  to  submit  to  the  jury  and 
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require  them  to  be  answered  if  presented  after  the  argumeDt 
is  in  progress. 

Appellant's  counsel  requested  the  court  to  give  to  the  jury 
certain  instructions.  The  second  instruction  requested  was 
in  relation  to  what  constitutes  wilful  negligence  and  the  lia- 
bility resulting  from  such  negligence.  The  court  modified 
the  instruction  by  striking  out  the  words,  "  There  is  little 
distinction  except  in  degree  in  a  positive  intention  to  do 
wrong  and  an  indifference  whether  wrong  is  done  or  not," 
and  gave  it  to  the  jury. 

We  do  not  deem  it  necessary  to  s^t  out  this  instruction  in 
full.  The  instruction  was  complete  without  these  words,  and 
they  do  not  have  any  legitimate  place  in  the  instruction,  and 
no  good  purpose  could  have  been  subserved  by  leaving  them 
in  the  instruction. 

The  jury  were  told  what  would  constitute  a  wilful  injury, 
and  what  indifference  or  recklessness  would  constitute  suet 
a  disregard  of  the  rights  of  others  as  to  make  the  defendant 
liable.  But  the  instruction  was  given  more  favorably  to  the 
appellant  than  he  was  entitled  under  the  issues  in  the  case,  as 
each  of  the  paragraphs  of  the  complaint  only  charged  neg- 
ligence, and  not  a  wilful  killing. 

There  are  numerous  exceptions  to  instructions  given  by 
the  court,  principally  urged  and  discussed  upon  the  theory 
that  the  complaint  is  to  recover  for  the  wilful  killing  of  the 
decedent.  We,  therefore,  do  not  deem  it  necessary  to  set 
them  out  at  length,  as  we  have  held  that  the  complaint  is  not 
for  the  wilful  killing  of  the  decedent,  but  for  negligently 
causing  the  death  of  the  decedent,  and  there  could  not  be  a 
recovery  except  the  decedent  was  free  from  contributory 
negligence. 

We  have  examined  the  instructions  given  and  refused,  and 
do  not  think  there  is  any  available  error  for  which  the  judg- 
ment should  be  reversed.  Possibly  plaintiff  may  have  been 
entitled  to  a  more  specific  instruction  as  to  what  constituted 
contributory  negligence  if  he  had  requested  such  an  instruc- 
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tion  to  be  given^  but  since  he  did  not,  he  can  not  obtain  a 
reversal,  as  the  instruction  given  on  that  subject  is  not  er- 
roneous, but  states  the  general  rule  of  law  correctly. 

Counsel  assign  as  error  the  ruling  of  the  court  in  the  ad- 
mission of  evidence  tending  to  prove  that  the  decedent  was 
intoxicated  in  the  afternoon  of  the  day  the  injury  and  death 

occurred  in  the  evening  a  few  hours  before  the  injury  and 
death.     It  is  sufficient  to  say  in  regard  to  the  admission  of 

this  testimony,  that  the  plaintiffs,  in  making  out  their  case, 
introduced  evidence  in  chief  to  show  the  decedent  did  not 
drink  any  intoxicating  liquors  during  the  afternoon,  and  was 
sober.  Witnesses  testified  that  they  were  with  him,  and  that 
he  did  not  drink  anything,  and  was  sober.  Having  intro- 
duced this  evidence,  they  can  not  be  heard  to  complain  of 
the  ruling  of  the  court  in  the  admission  of  evidence  to  dis- 
prove and  rebut  it. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

FUed  Jan.  11, 1890. 


No.  14,976. 

Plake  v.  The  State. 

CbimihaIi  Law. — AssavU  and  Batiery  toith  IrUeni  to  Murder. — IndidmerU, — 
Where  an  indictment  charges  that  the  contents  of  a  pistol  were  dis- 
charged hy  the  accused  into  the  person  of  another  with  the  intent  pur- 
posely, unlawfully  and  with  premeditated  malice  to  kill  and  murder 
snch  person,  it  is  sufficient. 

Sams. — Insanity, — Beaaonable  Dauht. —  VerdieL^—li  the  evidence  is  of  such 
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a  character  as  to  create  a  reasonable  doubt  whether  the  accased  was  of 
unsound  mind  at  the  time  the  crime  was  committed,  he  is  entitled  to  a 
▼erdict  of  acquittal. 

Same. — Impaired  Will  Potoer. — Oriminal  RespongUniity, — A  person  with  suf- 
ficient mental  capacity  to  know  right  from  wrong  is  not  criminally  re- 
sponsible for  his  acts  if  his  will  power  is  so  impaired,  the  result  of 
mental  disease,  that  he  can  not  resist  an  impulse  to  commit  a  crime. 

Same. —  Will  Overborne  by  Passion. — "Where  the  will  is  simply  oTerbome  by 
ungoyemed  passion  there  may  be  criminal  responsibility. 

Same. — Insanity  a  Question  of  Fact  for  the  Jury. — InstmcUon. — Whether  in- 
sanity exists,  and  its  character  and  extent,  is  a  question  of  fact  for  the 
jury,  to  be  determined  from  the  evidence,  and  it  is  not  the  province  of 
the  court  to  instruct  the  jury  as  a  matter  of  law  that  insanity  lb  a 
physical  disease. 

From  the  Marshall  Circuit  Court. 

C.  KeUison,  for  appellant. 

C.  P.  Drummond,  Prosecuting  Attorney,  for  the  State. 

Elliott,  J. — The  indictment  charges  that  the  appellant 
did  unlawfully  and  feloniously  touch  and  wound  Frank  L. 
Johnson  by  discharging  into  his  person  the  contents  of  a 
pistol,  loaded  with  powder  and  ball,  "with  the  intent  then 
and  thereby  him  the  said  Frank  L.  Johnson,  feloniously,  pur- 
posely, and  with  premeditated  malice  to  kill  and  murder." 

Counsel  asserts  that  the  indictment  is  bad,  because  it  does 
not  allege  that  the  touching  and  wounding  were  done  pur- 
posely and  maliciously,  but  we  regard  this  contention  as  en- 
tirely destitute  of  merit.  Where  an  indictment  charges  that 
the  contents  of  a  pistol  were  discharged  by  the  accused  into 
the  person  of  another  with  the  intent  to  purposely,  unlaw- 
fully, and  with  premeditated  malice  kill  and  murder  such 
person,  it  is  sufiBcient.  Keeling  v.  State,  107  Ind.  563;  TTiff- 
iams  V.  State,  47  Ind.  568 ;  Cronkhite  v.  State,  1 1  Ind.  307. 

There  was  evidence  upon  the  question  of  the  appellant's 
mental  incapacity  which  required  the  court  to  instruct  the 
jury  upon  the  question  of  criminal  responsibility,  and  the 
court  did  give  several  instructions  upon  this  subject.  The 
entire  series  of  instructions  proceed  upon  a  radically  errone- 
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ous  view  of  the  law  of  criminal  responsibility^  and  we  do 
not  deem  it  necessary  to  notice  them  in  detail.  We  state  a 
few  settled  principles^  and  adjudge  the  instructions  to  be  er- 
roneous because  they  are  inconsistent  with  these  principles. 

If  the  evidence  is  of  such  a  character  as  to  create  a  reasona- 
ble doubt  whether  the  accused  was  of  unsound  mind  at  the 
time  the  crime  was  committed,  he  is  entitled  to  a  verdict  of 
acquittal.  Polk  v.  State,  19  Ind.  170;  Bradley  v.  Staie,  31 
Ind.  492 ;  McDougal  v.  State,  88  Ind.  24. 

A  person  may  have  sufficient  mental  capacity  to  know  right 
from  wrong,  and  to  be  able  to  comprehend  the  nature  and  con- 
sequences of  his  act^  and  yet  be  not  criminally  responsible  for 
his  acts ;  for,  if  the  will  power  is  so  impaired  that  he  can 
not  resist  an  impulse  to  commit  a  crime,  he  is  not  of  sound 
mind.  Goodwin  v.  State,  96  Ind.  550,  and  cases  cited;  Cbn- 
wayy.  State,  118  Ind.  482.  If  the  lack  of  will  power  is  the 
result  of  a  diseased  state  of  the  mind,  there  is  mental  un- 
soundness within  the  meaning  of  the  law ;  but  if  the  will  is 
simply  overborne  by  ungoverned  passion,  there  may  be  crim- 
inal responsibility.  Goodwin  v.  State,  supra,  and  authori- 
ties cited. 

It  is  not  the  province  of  the  court  to  instruct  the  jury  that 
insanity  is  a  physical  disease.  It  is  a  question  of  fact,  to  be 
determined  from  the  evidence,  whether  insanity  exists,  and 
what  its  character  and  extent  is ;  and  not  one  to  be  deter- 
mined as  a  matter  of  law  by  the  court.  Grvhb  v.  State,  117 
Ind.  277.  The  province  of  the  court  is  to  state  the  general 
rules  of  law  to  the  jury,  and  it  has  no  right  to  charge,  as 
matter  of  law,  that  insanity  is  a  physical  disease  of  any  par- 
ticular organ  of  the  body.  It  is  not  safe  to  take  from  works 
upon  medical  jurisprudence  definitions  of  insanity,  for  they 
are,  in  many  instances,  merely  speculative  opinions,  and  they 
are  also  opinions  upon  a  subject  on  which  it  is  impossible  to 
reconcile  the  discordant  views  of  theoretical  writers.  It 
must,  in  each  particular  case,  be  a  question  of  fact  to  be  de- 
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termined  from  the  evidence  whether  there  was  insanity,  and 
what  was  its  cause  and  character. 

We  do  not  deem  it  necessary  to  discuss  other  questions 
argued,  for  it  is  not  probable  that  they  will  arise  on  another 
trial. 

Judgment  reversed. 

Filed  Jan.  11, 1890. 
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No.  11,961. 
WAIiEEB,  AdMINISTBATOB^  V.  STEELE  ET  AX. 

Pbactiob. — Motion  to  Strike  Out  Ftea4inffs,^BiU  <^  ExeeptiofU, — Swpreme 
CofuarL — Where  the  grounds  of  a  motion  to  strike  out  an  answer  do  not 
appear  in  the  bill  of  exceptions,  or  elsewhere  in  the  record,  the  Supreme 
Court  will  not  adjudge  that  there  was  error  in  overruling  it,  if  the  mo- 
tion was  one  the  court  could  have  properly  entertained. 

Sams. — Antwer  in'  Confetsion, — lUfunl  to  Permit  Reply, — Where  a  dis- 
claimer, or  answer,  confesses  the  cause  of  action,  the  refusal  of  the  court 
to  permit  a  reply  to  be  filed  is  not  error. 

Same. — Emdence, — BiU  of  Exceptions, — Supreme  Court, — Where  the  bill  of 
exceptions  is  in  due  form,  and  shows  that  it  contains  all  the  evidence 
given  in  the  cause,  being  properly  signed  by  the  presiding  jnd^  and 
filed  within  the  proper  time,  an  objection  that  the  evidence  is  not 
properly  in  the  record  will  not  be  sustained. 

Pleading. — Disclaimer, — Disclaimer,  as  a  pleading,  is  recognized  under 
the  code  only  in  actions  for  partition  and  to  quiet  title.  Section  1072; 
R  S.  1881. 

Decedents'  Estates. — AsBignment  by  DecedaiL — Adion  to  Set  Andc—Par' 
ties. —  Witness, — Competency  of, — In  an  action  by  an  administrator  to  set 
aside  a  transfer  of  a  note  and  mortgage  by  a  decedent,  and  have  the  same 
declared  assets  of  the  estate,  a  defendant,  a  residuary  legatee,  who  is  not 
a  necessary  party  to  the  record,  and  whose  interests  are  not  advene  to 
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the  estate,  and  who  neither  claims  nor  holds  an  interest  in  the  note  and 
mortgage,  is  a  competent  witness  for  the  defendants. 

Sam£. — Husband  and  Wife, — Barliea. —  Witness. — The  note  and  mortgage  in 
question  having  been  transferred  hj  the  decedent  to  the  son,  a  minor, 
of  one  of  the  defendants,  who,  as  his  guardian,  held  both  the  note  and 
mortgage  for  his  benefit,  the  wife  of  such  guardian  is  not  a  compe- 
tent witness  for  her  son,  the  assignee,  under  section  501,  B.  S.  1881, 
providing  that :  "  Where  the  husband  or  wife  is  a  party,  and  not  a 
competent  witness  in  his  or  her  own  behalf,  the  other  shall  also  be  ex- 
cluded." 

£viDENGE. — I^•oof  of  Handwi'iUng. — Comparison. — Expert  Testimony. —  Wheti 
Admissihle. — Expert  testimony  as  to  the  genuineness  of  a  signature,  to 
be  ascertained  by  comparison,  is  competent  only  where  the  comparison 
to  be  instituted  is  between  the  writing  in  question  and  another  admit- 
ted to  be  in  the  hand  of  the  person  whose  instrument  the  writing  in 
question  is  claimed  to  be. 

Same. — Deelaraiions  in  Absence  of  Adversary. — Ride  as  to  Transaeticms. — A 
party  can  not  prove  his  own  declarations  made  in  the  absence  of  his  ad- 
versary to  sustain  his  cause  of  action  or  defence)  but  the  rule  does  not 
extend  to  transactions. 

Appeal. — Time  and  Manner. — Oivil  Action. — Decedent^  Estates. — An  appeal 
in  an  action  by  an  administrator  to  recover  as  assets  a  note  and  mort- 
gage assigned  by  the  decedent  is  properly  takefa  if  it  conforms  as  to  time 
and  manner  with  section  633,  B.  S.  1881,  governing  appeals  from  the 
circuit  and  superior  courts  in  civil  actions. 

From  the  HaDcock  Circuit  Court. 

D.  Tarpicy  D.  8.  Oooding  and  M,  B.  Gooding,  for  appel- 
lant. 

W,  R.  Hough,  E.  Marsh  and  TT.  W.  Cook,  for  appellees. 

Berkshire,  J. — The  appellant,  who  was  the  plaintiff  in 
the  court  below,  instituted  this  action  to  set  aside  the  trans- 
fer of  a  certain  note  and  mortgage,  and  to  recover  the  same 
as  a  part  of  the  assets  of  the  said  estate. 

The  appellees  John  Steele  and  Franklin  Steele,  filed  an 
answer,  which  they  styled  a  disclaimer;  Samuel  Steele,  Jr., 
who  is  an  infant,  and  Franklin  Steele,  in  his  capacity  as 
guardian  of  the  said  Samuel  Steele,  Jr.,  answered  by  a  gen- 
eral denial. 

There  was  a  jury  trial,  and  a  verdict  returned  for  the  ap- 
pellees. 
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The  appellant  filed  a  motion  for  a  new  trial,  which  the 
court  overruled,  and  he  excepted  to  the  ruling  of  the  court, 
and  thereupon  the  court  rendered  judgment  for  the  appellees. 

The  errors  assigned  are  as  follows : 

1st.  The  circuit  court  erred  in  refusing  to  strike  out  the 
disclaimer  of  John  Steele  and  Franklin  Steele  from  the  plead- 
ings, and  in  overruling  the  motion  to  allow  a  reply  to  be  filed 
thereto  by  the  appellant. 

2d.  The  circuit  court  erred  in  overruling  the  motion  of 
the  appellant  for  a  new  trial. 

The  grounds  of  the  motion  to  strike  out  the  disclaimer  do 
not  appear  in  the  bill  of  exceptions  or  elsewhere  in  the  rec- 
ord, therefore  if  the  motion  had  been  one  which  the  court 
could  have  properly  entertained  we  can  not  say  that  the  court 
erred  in  overruling  it.  If  no  reasons  were  assigned,  or  if 
reasons  were  given,  if  they  were  insufficient,  then  the  court 
committed  no  error  in  overruling  the  motion. 

Counsel  for  the  appellant  discuss  at  some  length  the  action 
of  the  court  in  overruling  the  appellant's  motion  for  leave  to 
file  a  demurrer  to  the  disclaimer,  but  the  errors  assigned  are 
not  broad  enough  to  raise  the  question. 

It  is  assigned  as  error  that  the  court  erred  in  overruling 
the  demurrer  to  the  disclaimer,  but  the  record  shows  that  no 
such  demurrer  was  filed,  the  court  having  refused  to  allow 
the  appellant  to  file  a  demurrer. 

Under  our  code.of  practice,  which  abolishes  all  distinctions 
between  law  and  equity,  our  mode  of  procedure  is  much  sim- 
plified, and  the  rules  of  pleading  and  practice  under  the  old 
system  in  actions  at  law  and  suits  in  equity  are  very  much 
modified. 

Our  present  system  does  not  recognize  any  such  pleading 
as  a  disclaimer  except  in  actions  for  partition  and  to  quiet 
title.     See  section  1072,  R.  S.  1881. 

The  paper  filed  by  John  and  Franklin  Steele,  and  styled  a 
'^  disclaimer,''  was  nothing  more  than  an  answer,  confessing 
the  cause  of  action,  and  did  not  require  a  reply,  therefore 
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even  had  it  been  proper  practice  to  file  a  reply  the  appellant 
was  not  injured  because  of  the  action  of  the  court  in  refus- 
ing to  allow  him  to  reply  thereto.  See  McAdama  v.  LoUoUy 
118  Ind.  1,  and  authorities  cited. 

The  eleventh  reason  assigned  for  a  new  trial'  is  that  the 
court  erred  in  permitting  the  appellee  John  Steele  to  testify 
as  a  witness  over  the  objection  of  the  appellant. 

We  do  not  think  that  the  court  erred  in  allowing  the  wit- 
ness to  testify.     Section  498,  R.  S.  1881,  reads  as  follows: 

''  In  suits  or  proceedings  in  which  an  executor  or  admin- 
istrator is  a  party,  involving  matters  which  occurred  during 
the  lifetime  of  the  decedent,  where  a  judgment  or  allowance 
maybe  made  or  rendered  for  or  against  the  estate  represented 
by  such  executor  or  administrator,  any  person  who  is  a  neces- 
sary party  to  the  issue  or  record  whose  interest  is  adverse  to 
such  estate  shall  not  be  a  competent  witness  as  to  such  mat- 
ters against  such  estate.^' 

Under  this  statutory  provision  two  facts  must  co-exist  to 
render  a  person  incompetent  to  testify  as  a  witness  against 
the  executor  or  administrator ;  he  or  she  must  be  a  necessary 
party  to  the  isstie  or  record,  and  his  or  her  interest  must  be  ad- 
verse to  the  estate. 

In  the  case  under  consideration  neither  of  these  facts  ex- 
isted. The  note  and  mortgage  in  question  had  been  assigned 
by  the  decedent  to  Samuel  Steele,  Jr.,  and  this  was  an  action 
to  set  aside  the  transfer  and  have  the  note  and  mortgage  de- 
clared to  be  assets  belonging  to  the  estate. 

John  Steele  was  claiming  no  interest  in  the  note  or  mort- 
gage, and,  under  the  facts  alleged  in  the  complaint,  he  held 
no  interest  therein. 

The  whole  controversy  was  one  between  Samuel  Steele,  Jr., 
bis  guardian,  Franklin  Steele,  and  the  appellant ;  the  mat- 
ters involved  could  have  been  fully,  completely  and  finally 
determined  as  well  without  as  with  John  Steele  as  a  party  to 
the  action. 

It  is  true  the  complaint  charged  a  fraud  and  a  conspiracy, 
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and  charged  John  Steele  with  being  a  party  thereto,  but  only 
in  case  of  a  destruction  of  the  note  was  a  judgment  asked 
against  him,  and  during  the  progress  of  the  case,  and  before 
he  was  sworn  and  testified  as  a  witness  the  note  and  mort* 
gage  were  produced  and  placed  in  the  custody  of  the  court. 

It  further  appears  in  the  record  that  the  decedent  died  tes-^ 
tate,  and  that  the  appellee  John  Steele  was  one  of  the  re- 
siduary legatees;  therefore  if  the  transfer  of  the  note  and 
mortgage  was  upheld  by  the  judgment  of  the  court,  his  in- 
terest in  the  estate  would  be  greatly  reduced ;  his  interest, 
therefore,  was  not  adverse  to  the  estate,  but  in  accord  with 
it.  "  The  term  '  party,'  as  used  in  this  statute,  must  be  held 
to  mean  a  party  to  the  issue,  and  not  merely  a  party  to  the 
record.  If  merely  a.  party  to  the  record,  it  must  appear  that 
he  had  some  interest  in  the  result  of  the  suit  in  common  with 
the  party  calling  him.''  I^encer  v.  Bobbins^  106  Ind.  680. 
See  Martin  v.  Martin,  118  Ind.  227  ;  Starret  v.  Burkhalter, 
86  Ind.  439  ;  Upton  v.  Adams,  27  Ind.  432 ;  Scherer  v.  In- 
german,  110  Ind.  428. 

The  seventh  reason  assigned  for  a  new  trial  is  the  exclu- 
sion of  the  testimony  of  John  C.  S.  Harrison,  a  witness  of- 
fered by  the  appellant. 

One  of  the  paragraphs  of  the  complaint  charged  that  the 
endorsement  on  the  note  in  controversy  was  a  forgery.  The 
witness  was  introduced  as  an  expert,  and  the  appellant  of- 
fered to  prove  by  him  that  the  endorsement  on  the  note  was 
not  in  the  same  handwriting  as  the  signature  to  what  pur- 
ported to  be  and  was  claimed  to  be  the  will  of  the  testator. 

It  is  well  settled  by  our  own  decisions  that  testimony  of 
this  character  is  only  competent  where  the  comparison  to 
be  instituted  is  between  the  writing  in  question  and  another 
writing  which  is  admitted  to  be  in  the  hand  of  the  person 
whose  instrument  the  writing  in  question  is  claimed  to  be. 
Chance  v.  Indianapolis,  etc.,  G,  R.  Co.,  32  Ind.  472  ;  Bur- 
dick  V.  Hunt,  43  Ind.  381 ;  Huston  v.  Schindler,  46  Ind.  38. 

The  paper  purporting  to  be  the  will  of  the  testator  was 
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not  admitted  to  be  one  that  had  been  executed  by  him  or  to 
which  he  had  placed  his  signature. 

The  twelfth  and  thirteenth  causes  for  a  new  trial  relate  to 
the  admission  of  certain  testimony  given  by  the  witness 
Marion  Steele. 

The  evidence  related  to  a  transaction  between  the  appel- 
lee Franklin  Steele  and  one  Ebenezer  Steele,  which  re- 
sulted in  a  conveyance  by  Ebenezer  to  Franklin  of  520  acres 
of  land. 

The  objection  is  that  this  transaction  took  place  in  the 
absence  of  the  testator,  and  that  the  estate  was  not,  there- 
fore, bound  by  the  evidence.  The  testimony,  as  given,  was 
not  as  to  a  conversation  between  these  parties,  but  as  to  what 
was  said  and  done  as  a  transaction. 

Prior  to  giving  the  testimony  objected  to,  the  said  witness 
had  testified,  in  substance,  that  some  time  in  the  month  of 
December,  1881,  a  few  months  before  his  death  his  Uncle 
Samuel,  the  decedent,  had  expressed  a  desire  to  talk  with 
him  in  relation  to  his,  said  Samuel's,  property,  and  the  dis- 
position of  the  same ;  and  that  he  then  had  a  conversation 
with  him  in  regard  to  his  business  and  the  disposition  of  his 
property,  in  the  course  of  which  he,  said  Samuel,  told  him 
that  he  was  thinking  of  fixing  up  his  business  affairs,  and 
that  he  intended  to  distribute  the  remainder  of  his  property 
during  that  winter  and  the  next  spring;  that  he  also  stated 
in  that  conversation  that  his  (the  witness's)  brother  Frank 
(the  appellee  Franklin)  held  a  mortgage  on  a  part  of  his  (the 
witness's)  Uncle  Eb.'s  land  ("  Uncle  Eb."  being  the  brother 
of  the  decedent),  and  that  he  (Samuel)  also  held  a  mortgage 
on  the  same  property ;  and  that  the  same  had  been  mort- 
gaged to  a  life  insurance  company,  and  sold,  and  that  Frank 
had  taken  in  the  certificate  of  sale  to  save  himself;  and  that 
he  also  said  in  that  conversation  that  Frank  would  have  to 
ibreclose  his  mortgage  or  get  an  amicable  settlement  out  of 
'*  Uncle  Eb."  some  way. 

The  witness  also  testified    that  this   mortgage   held   by 
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Franklin  was  for  Jl 8,000,  or  more  (this  mortgage  was  given 
in  evidence,  see  pp.  584r-5) ;  and  that  the  mortgage  held  by 
Uncle  Samuel  (decedent)  was  the  one  securing  the  note  in 
controversy.     And  he  testified  further  that  in  the  conversa- 
tion Samuel  (decedent)  had  said  that  the  amount  of  these 
mortgages  was  in  excess  of  the  value  of  the  land ;  that  Frank 
would  never  be  satisfied  with  less  than  the  full  amount  of  his 
mortgage,  for  the  reason  that  a  part  of  the  money  secured  by 
it  belonged  to  the  heirs  of  the  witness's  deceased  brother,  of 
whom  he  (Frank)  was  guardian ;  that  it  had  been  a  question 
whether   Ebenezer  would   convey  the  mortgaged  premises 
without  a  suit  first  being  cpmmenced  against  him,  and  that 
he  (Samuel)  said  that  if  Ebenezer  would  convey  the  property 
(mortgaged  premises)  to  Frank,  he  (Samuel),  in  order  to. help 
him  out  of  his  embarrassment,  and  save  his  house  and  lot  iu 
Indianapolis,  and  one  other  tract  of  land  he  owned,  aside 
from  that  mortgaged,  as  aforesaid,  which  contained  160  acres, 
upon  which  there  was  a  lien  of  about  $1,000  and  if  Frank 
would  accept  a  deed  for  the  520  acres  which  was  covered  by 
said  mortgages,  in  satisfaction  of  his  mortgage,  and  assume 
the  other  of  said  mortgages  thereon,  would  give  two  bills 
and    the    note   in   controversy  (which  was   secured  by  the 
mortgage  he  held  on  said  land)  to  Frank^s  boy  (the  appellee 
Samuel,  Jr.),  which  would  be  a  fair  equivalent  of  his  (Frank's) 
claim  over  the  value  of  the  land.     He  also  further  testified 
that  in  that  conversation  said  Samuel  (decedent)  requested 
him  (the  witness)  to  get  Ebenezer  to  make  the  conveyance, 
and  asked  him  (witness)  to  see  Ebenezer  (who  was  then  in 
the  west)  as  soon  as  he  returned  to  his  home  in  Indianapolis, 
and  ascertain  if  he  (witness)  could  get  him  (Ebenezer)  to  set- 
tie,  as  he  (Samuel)  desired  to  avoid  litigation. 

This  testimony  rendered  that  objected  to  material.  It  is 
well  settled,  as  counsel  for  the  appellant  contend,  that  a  party 
can  not  prove  his  own  declaration,  made  in  the  absence  of 
his  adversary,  to  sustain  his  cause  of  action  or  defence,  bat 
the  rule  does  not  extend  to  transactions. 
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'^  Where  an  act  is  competent,  so,  also,  are  the  declarations 
of  the  persons  engaged  in  its  performance  and  constituting  a 
part  of  the  thing  done."  Pennsylvania  Co.  v.  Weddle,  100 
Ind.  138 ;  Oreighton  v.  Hoppia,  99  Ind.  369 ;  Baker  v. 
Gau9in,  76  Ind.  317. 

We  come  next  to  the  eighth,  ninth  and  tenth  causes  as- 
signed for  a  new  trial,  all  of  which  relate  to  the  competency 
of  Mrs.  Martha  M.  Steele  as  a  witness  for  the  appellees.  She 
was  the  wife  of  Franklin  Steele,  who,  as  guardian  of  Samuel 
Steele,  Jr.,  was  a  party  to  the  action,  and  interested  in  the 
subject-matter  thereof.  His  answer  was  a  general  denial ; 
his  interest  was  adverse  to  that  of  the  estate  represented  by 
the  appellant.  It  was  the  same  as  that  of  his  ward ;  it  was 
in  behalf  of  his  ward.  He  and  his  ward  answered  separately, 
but  the  answer  by  the  ward  was  only  a  general  denial ;  his 
defence  was  necessarily  the  same  as  that  of  the  ward  ;  what- 
ever would  bar  the  action  as  to  one  of  them  would  defeat  it 
as  to  the  other.  Their  interests  are  one  and  the  same — to  se«- 
cure  and  save  to  the  ward,  Samuel  Steele,  Jr.,  the  note  and 
the  mortgage  given  to  secure  it. 

It  is  conceded  that  the  witness  was  not  competent  to 
give  testimony  for  her  husband.  When  this  is  admitted 
there  is  no  further  room  for  controversy. 

The  contention  is  that  though  incompetent  to  testify  for 
her  husband,  she  was  a  competent  witness  for  his  co-appellee, 
though    her  testimony  might  incidentally  affect  his  rights. 

Bat  the  premises  being  &lse,  the  conclusion  is  necessarily 
wrong ;  the  testimony  of  the  witness  did  not,  and  could  not, 
in  the  very  nature  of  things,  affect  the  issues  as  to  Franklin 
Steele  incidentally.  Her  testimony  came  with  the  same 
directness  and  force  in  Franklin  Steele's  behalf  as  it  did  in 
behalf  of  the  appellee  Samuel. 

If  the  witness  had  been  the  wife  of  the  appellee  Samuel 
Steele,  instead  of  his  mother,  and  called  as  a  witness  for  the 
appellee  Franklin  Steele,  and  had  given  the  same  testimony, 
there  would  be  as  much  reason  in  the  contention  that  it  only 
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incidentally  affected  the  rights  of  the  appellee  Samuel,  as 
there  is  in  the  present  contention. 

In  the  case  of  Sutherland  v.  HankinSy  56  Ind.  343,  cited 
by  counsel  for  the  appellees,  the  rights  of  the  parties  were 
different ;  and  where  the  testimony  of  a  witness  might  di- 
rectly affect  the  rights  of  one  party,  and  only  incidentally 
those  of  another. 

The  case  of  Lynam  v.  BuckneTy  60  Ind.  402,  cited  by  coun- 
sel for  appellant,  is  much  in  point,  and  decisive  of  the  ques- 
tion under  consideration  ;  but,  without  authority,  it  would 
seem  that  there  ought  to  be  no  difference  of  opinion  in  the 
construction  to  be  given  to  the  statute,  section  601,  R.  S. 
1881:  "When  the  husband  or  wife  is  a  party,  and  not  a 
competent  witness  in  his  or  her  own  behalf,  the  other  shall 
also  be  excluded.''  Counsel  for  the  appellees  seem  to  have 
regarded  the  appellee  Franklin  Steele  as  incompetent,  as 
they  did  not  offer  him  as  a  witness ;  he  would  have  been 
competent  to  testify  for  his  co-appellee,  if  counsel's  con- 
tention is  correct. 

The  witness  was  not  competent,  and  the  court  erred  in 
allowing  her  to  testify,  over  the  appellant's  objection. 

The  point  is  made  by  counsel  for  the  appellee  that  the  ev- 
idence is  not  in  the  record.  The  bill  of  exceptions  is  in  due 
form,  and  shows  that  it  contains  all  of  the  evidence  given  in 
the  cause,  and  is  properly  signed  by  the  judge  who  presided 
at  the  trial,  and  was  filed  within  the  proper  time. 

The  certificate  of  the  clerk,  to  which  our  attention  is 
called,  can  not  control  the  record.  There  is  nothing  in  the 
record,  or  bill  of  exceptions,  going  to  indicate  that  there  was 
a  short-hand  reporter  connected  with  the  case  in  any  way. 

We  have  considered  all  the  questions  discussed  by  coun- 
sel, and  in  the  order  as  presented  in  the  argument. 

Because  of  the  error  committed  in  allowing  the  witness, 
Martha  M.  Steele,  to  testify,  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs. 

Filed  Oct.  9, 1889. 
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On  Petition  fob  a  Rehearinq. 

Berkshibe,  J. — During  the  preparation  of  the  original 
opinion  we  overlooked  the  motion  pending  to  dismiss  the 
appeal. 

The  petition  affords  an  opportunity  to  consider  and  pass 
upon  the  motion,  which  we  are  pleased  to  improve. 

The  action  was  instituted  by  the  appellant  to  recover,  as 
assets  belonging  to  the  estate  of  the  decedent,  a  certain  prom- 
issory note,  and  a  mortgage  given  to  secure  the  same,  held 
for  the  benefit  of  the  said  Samuel,  who  was  a  minor,  by  his 
co-appellee  as  guardian. 

The  ffravamen  of  the  motion  is  that  the  appeal  was  not 
taken  within  the  time,  and  in  the  manner  prescribed  in  sec- 
tions 2454,  2455,  2456  and  2457.  These  sections  of  the 
statute  are  found  in  the  act  for  the  settlement  of  decedents' 
estates.  This  statute  relates  exclusively  to  the  probate  juris- 
diction of  the  circuit  court,  and  all  of  its  sections  and  pro- 
visions appertain  thereto.  Section  2217,  R.  S.  1881,  being 
the  first  section  of  said  act,  reads  as  follows : 

'^  The  circuit  courts  of  this  State  shall  have  exclusive 
original  jurisdiction  of  all  matters  relating  to  the  probate 
and  contest  of  last  wills  and  testaments,  the  granting  of  let- 
ters testamentary  and  of  administration,  and  the  settlement 
and  distribution  of  decedents'  estates.  The  court  granting 
the  letters  shall  have  exclusive  jurisdiction  of  all  matters 
touching  the  settlement  and  distribution  of  the  estate  whereon 
said  letters  shall  have  been  granted." 

Sections  632  and  633,  R.  S.  1881,  being  sections  628  and 
629  of  the  act  governing  proceedings  in  civil  actions  provide 
for  appeals  from  the  circuit  and  superior  courts. 

Section  633  reads  as  follows:  ''  Appeals  in  all  cases  here- 
after tried  must  be  taken  within  one  year  from  the  time  the 
judgment  is  rendered.  In  all  cases  heretofore  tried  they 
must  be  taken  within  one  year  from  the  time  this  act  takes 
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effect ;  but  the  time  allowed  the  appellant  by  the  pre-exist- 
ing law  shall  not  be  enlarged.  Where  the  appellant  is  under 
legal  disabilities  at  the  time  the  judgment  is  rendered,  he 
may  have  his  appeal  at  any  time  within  one  year  after  the 
disability  is  removed/' 

The  superior  courts  within  the  State  are  courts  having 
general  jurisdiction,  but  they  have  no  probate  jurisdiction. 

The  cause  of  action  here  involved  is  transitory,  and  could 
have  been  prosecuted  in  any  court  having  general  jurisdic- 
tion, where  there  was  jurisdiction  over  the  person,  in  any 
one  of  the  superior  courts  of  the  State,  or  in  the  courts  of 
another  State. 

If  the  cause  of  action  was  one  within  the  probate  jurisdic- 
tion of  the  circuit  court,  then  the  action  was  local  to  the  par- 
ticular court  where  the  estate  was  being  settled. 

If  the  judgment  in  question  had  been  rendered  in  one  of 
our  superior  courts,  or  in  one  of  the  courts  in  another  State, 
there  can,  we  think,  be  no  doubt  but  what,  in  the  one  case, 
the  right  of  appeal  as  regulated  by  the  civil  code  would  pre- 
vail, and  in  the  other  the  lex  fori  would  control. 

It  must  follow,  therefore,  that  the  provisions  of  the  civil 
code  must  govern,  though  the  judgment  was  rendered  in  the 
circuit  court. 

But  if  we  hold  that  the  motion  to  dismiss  the  appeal  is 
well  taken,  the  following  cases  must  be  overruled  :  Koons 
v.  Melletty  post,  p.  585  ;  Heller  v.  Clark,  103  Ind.  591 ;  Ben- 
nett V.  Bennett,  102  Ind.  86  ;  Browning  v.  MeCracken,  97 
Ind.  279 ;  Miller  v.  Carmichael,  98  Ind.  236 ;  Yearley  v. 
Sharp,  96  Ind.  469;  Hillenberg  v.  Bennett,  88  Ind.  540; 
Willson  V.  Binford,  74  Ind.  424  ;  Rusk  v.  Gray,  74  Ind.  231 ; 
Seward  v.  Clark,  67  Ind.  289. 

The  motion  to  dismiss  must  be  overruled. 

After  giving  due  consideration  to  that  part  of  the  petition 
that  relates  to  the  original  opinion,we  must  still  adhere  theretcK 

Petition  overruled,  with  costs. 

Filed  Jan.  11, 1890. 
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No.  13,865. 

Cassell  17.  Cunningham. 

E^riBENCE. — Oonfiid, — Finding. — Supreme  Court, — Where  there  is  a  conflict 
of  evidence  upon  a  question  of  fact  the  finding  of  the  trial  court  will 
not  be  disturbed. 

From  the  Knox  Circuit  Court. 

—  WeemSy  —  Wetzel  and  8.  Williams,  for  appellant. 

J".  8.  Pritchetty  W.  A.  Oullop  and  G,  W.  8haWf  for  appellee. 

JBlIjIOTt,  J. — In  the  trial  court  there  was  a  dispute  as  to 
whether  the  complaint  was  changed  before  filing  or  after  is- 
sue joined,  and  upon  this  question  of  fact  affidavits  were  sub- 
mitted and  the  court  decided  in  favor  of  the  appellee.  It  is 
well  settled  that  where  there  is  a  conflict  of  evidence  upon  a 
question  of  fact  the  finding  of  the  trial  court  will  not  be  dis- 
turbed. If  there  had  been  no  dispute  there  could  be  no  re- 
versal, for  the  change  was  not  of  such  a  material  character 
as  to  justify  us  in  holding  that  the  trial  court  abused  its  dis- 
cretion. 

Judgment  affirmed,  with  ten  per  cent,  damages  and  costs. 

Filed  Jan.  14, 1890. 
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HlQHT  BT  Ali.  V.  ClAMAN,  TbEASIJBEB,  BT  AI*. 

Travel  Boads. —  OoufUy   Commissioners. —  Appeal. — Stalute  Authorizing. — 
The  statute  aathorizing  appeals  from  the  decisions  of  boards  of  commis- 
sioners is  applicable  to  and  authorizes  an  appeal  in  proceedings  under 
the  act  of  1877,  relating  to  free  turnpikes. 
Same. — Proceedings, — Appeal, — Effecl  as  to  Others, — An  appeal  does  not  bus- 
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pend  or  supersede  the  proceedings,  except  so  far  as  thej  relate  to  the 
persons  who  appeal.  The  appeal  of  one  or  more  of  those  interested  sim- 
ply suspends  the  proceedings  in  respect  to  those  who  appeal,  while  as 
to  all  others  the  judgment  from  which  no  appeal  is  taken  remains 
unaffected. 

From  the  Monroe  Circuit  Court. 

E,  Corvj  M.  M,  Dunlap  and  R.  A,  FtUk,  for  appellants. 
J.  H.  Louden  and  W.  P.  BogerSy  for  appellees. 

Mitchell,  C.  J. — Wallace  and  Emily  Hight  instituted 
this  proceeding  to  enjoin  the  defendant,  Claman,  as  treasurer 
of  Monroe  county  from  collecting  certain  assessments  there- 
tofore levied  upon  the  lands  of  the  plaintiffs,  in  order  to  de- 
fray the  expense  of  constructing  a  free  turnpike. 

The  only  question  presented  is  whether  or  not  an  appeal 
taken  by  one  land-owner  deprived  the  board  of  commission- 
ers of  jurisdiction  to  proceed  with  the  construction  of  the 
road,  and  rendered  its  proceedings  pending  the  appeal  void, 
not  only  as  respects  those  who  appealed,  but  as  to  all  others 
concerned. 

The  proceedings  were  instituted  under  the  act  of  1877, 
which  remains  in  force  notwithstanding  the  later  act  of  April 
8th,  1885,  which  relates  to  the  same  subject.  Itobinson  v. 
Bippey,  111  Ind.  112;    Boardy  etc.y  v.  Fallen^  111  Ind.  410. 

It  is  settled  as  a  general  proposition  that  where  an  appeal 
lies  from  an  inferior  to  a  superior  tribunal,  a  perfected  appeal 
suspends  all  further  proceedings,  where  the  matter  appealed 
is  to  be  tried  de  novo  on  the  original  papers.  PlaUer  v. 
Boardy  etc.y  103  Ind.  360  (375)  ;  Meehan  v.  WileSy  93  Ind.  52. 

It  has  been  held  that  the  statute  authorizing  appeals  from 
the  decisions  of  boards  of  commissioners  was  applicable  to 
and  authorized  an  appeal  in  proceedings  under  the  act  of 
1877,  relating  to  free  turnpike  roads.  Fleming  v.  Hight,  95 
Ind.  78 ;  Fleming  v.  Hight,  101  Ind.  466. 

An  appeal,  however,  under  the  act  in  question  does  not 
suspend  or  supersede  the  proceedings  except  so  far  as  they 
relate  to  the  persons  who  appeal.     This  is  plainly  apparent 
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from  section  5102,  R.  S.  1881,  which  provides,  in  sul^stance, 
that  no  person  shall  be  permitted  to  take  any  advantage  of 
any  error  or  defect  in  the  proceeding  unless  he  is  affected 
thereby,  and  which  cjeclares  that  the  circuit  court  in  which 
any  action  may  be  brought  to  enjoin,  reverse  or  declare  void 
the  proceedings  by  which  a  free  turnpike  road  shall  have  been 
laid  out,  improved  or  constructed,  may,  if  there  be  manifest 
error  in  the  proceedings  affecting  the  rights  of  the  plaintiff, 
set  the  same  aside  as  to  him,  without  affecting  the  rights  or 
liabilities  of  other  parties  in  interest,  etc. 

The  whole  tenor  and  purpose  of  the  above  section  is  to 
prevent  one  person,  in  respect  to  whom  the  proceeding  may 
be  defective,  from  interrupting  the  progress  of  a  work  in 
which  a  whole  community  may  be  interested.  The  appeal 
of  one  or  more  of  those  interested  simply  suspends  the  pro- 
ceedings in  respect  to  those  who  appeal,  while  as  to  all  the 
others  the  judgment  from  which  no  appeal  is  taken  remains 
unaffected. 

It  does  not  appear  that  there  was  any  error  in  the  proceed- 
ings before  the  board  of  commissioners  which  in  any  way 
affected  the  rights  of  the  plaintiffs  in  this  action,  and 
simply  because  some  other  person  appealed,  and  had  the  as- 
sessment vacated  as  to  him,  this  in  no  wise  suspended  or  super- 
seded the  assessments  made  against  those  who  did  not  appeal. 
The  distinction  between  the  present  case  and  Fleener  v. 
Claman,  112  Ind.  288,  lies  in  the  fact  that  in  the  case  cited 
it  had  been  adjudged  on  an  appeal  taken  by  two  persons  in- 
terested, that  the  petition  had  not  been  signed  by  the  re- 
quired number  of  land-owners,  and  that  the  whole  proceeding 
was  therefore  void  because  the  board  acquired  no  jurisdiction, 
while  in  the  present  case  it  merely  appears  that  an  appeal  had 
been  taken  by  two  of  the  land-owners.  It  does  not  appear 
that  the  question  involved  in  the  appeal,  or  that  the  judg- 
ment subsequently  rendered,  affected  any  other  persons  than 
Vol.  121.— 29 
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those  who  took  the  appeal.  This  case  falls,  therefore,  directlj 
within  the  provisions  of  section  5102,  above  referred  to. 

The  judgment  is  affirmed,  with  costs. 

FUed  Jan.  14, 1890. 


No.  16,277. 

Edwards  v.  The  State. 

IirroziCATiKO  LiquoB. —  Sale  by  Druggiat  on  Sunday, —  IVeseription. — Eti- 
denee, — Where  the  defendant  was  charged,  under  section  2099,  R.  S.  1881, 
with  having,  on  Sunday,  March  10th,  1889,  sold  to  a  certain  person,  for 
a  price  named,  one  pint  of  intoxicating  liquor,  the  said  person  not  hav- 
ing procured  a  written  prescription  therefor  from  a  regular  practicing 
physician  of  the  county  where  the  sale  was  made,  it  was  proper  to  re- 
fuse to  admit  in  evidence  the  following  prescription :  **  Pleasantville, 
Ind.,  March  4th,  1889.  John  W.  Edwards — Let  Benj.  Howard  (the  per- 
son to  whom  the  sale  was  made)  have  \  pint  of  whiskey  and  glycerine 
for  medicinal  purposes.  Bepeat  as  needed.  Wm.  A.  Fleming ; "  also, 
to  refuse  to  permit  the  defendant  to  show  that  the  sale  was  made  in  good 
faith  for  medicinal  purposes.  A  prescription  to  justify  a  sale  on  Sun- 
day must  he  explicit  in  its  terms,  and  have  reference  to  being  filled  on 
that  day. 

Same. — Sale  in  Qood  Faith  or  for  Medicinal  Purposes. — Effect  of, — Burden  <f 
Proaf. — In  a  prosecution  for  the  violation  of  section  2099,  B.  S.  1881,  it 
is  no  defence  that  the  liquor  is  sold  in  good  faith  for  medicinal  purposes. 
Every  sale  of  intoxicating  liquor  on  Sunday  is  prima /octe  unlawful.  The 
burden  of  showing  such  sale  to  be  lawful  rests  upon  the  person  making 
the  sale,  and  the  statute  contemplates  that  such  proof  shall  be  in  writing. 

From  the  Sullivan  Circuit  Court. 

O.  W.  Buffsiud  J,  8.  Bays,  for  appellant. 
-L.  r.  Michener,  Attorney  General,  «7.  JET.  Oillett,  W.  C. 
HxiUzy  Prosecuting  Attorney,  and  0.  JS.  Harris^  for  the  State. 

Coffey,  J. — The  appellant  was  prosecuted  in  the  Sullivan 
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Circuit^Court  upon  a  charge  of  selling  intoxicating  liquors  in 
violation  of  the  statutes  of  the  State.  The  indictment  is  in 
two  counts. 

The  first  count  is  based  on  section  5320^  R.  S.  1881,  and 
charges  the  appellant  with  selling  to  Benjamin  Howard,  on 
the  10th  day  of  March,  1889,  intoxicating  liquor  in  a  less 
quantity  than  a  quart  at  a  time  without  a  license  so  to  do. 

The  second  count  is  based  on  section  2099,  R.  S.  1881,  and 
charges  that  the  appellant,  being  a  druggist,  on  the  10th  day 
of  March,  1889,  the  same  being  the  first  day  of  the  week, 
commonly  called  Sunday,  sold  to  Benjamin  Howard  one  pint 
of  intoxicating  liquor  at  and  for  the  price  of  fifty  cents,  the 
said  Howard  not  then  and  there  having  procured  a  written 
prescription  therefor  from  some  regular  practicing  physician 
of  said  county  of  Sullivan. 

Upon  a  trial  by  jury  the  appellant  was  acquitted  on  the 
first  count  in  the  indictment,  but  was  found  guilty  under  the 
second  count  and  fined. 

Over  a  motion  for  a  new  tr?al  the  court  rendered  judgment 
on  the  verdict. 

On  the  4th  day  of  March,  1889,  Benjamin  Howard  pro- 
cured the  following  prescription,  viz. : 

"  PiiEASANTViLLE,  Ind.,  March  4th,  1889. 

'•  John  W.  Edwards — Let  Benj.  Howard  have  J  pint  of 
whiskey  and  glycerine  for  medicinal  purposes.  Repeat  as 
needed.  Wm.  A.  Fleming.'' 

This  prescription  having  been  presented  to  the  appellant, 
near  its  date,  was  filled  by  him.  On  the  trial  of  this  cause, 
after  proof  that  William  A.  Fleming  was  a  regular  practising 
physician,  the  appellant  ofiered  said  prescription  in  evidence, 
and  offered  to  prove  that  the  sale  with  which  he  is  charged 
in  the  second  count  of  the  indictment,  was  made  under  this 
prescription.  To  this  offered  evidence  the  court  sustained  an 
objection.  The  appellant,  also,  offered  to  prove  that  the 
physician  who  gave  Howard  the  prescription,  told  him  be- 
tween the  4th  and  10th  of  March  to  continue  the  prescrip- 
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tion  until  he  ordered  a  change ;  but  the  court  refused  to  al- 
low this  offered  testimony  to  go  to  the  jury.  The  appellant, 
also,<)ffered  to  prove  that  Howard  was  aflBicted  with  a  throat 
trouble,  and  that  whiskey  and  glycerine  was  a  proper  med- 
icine for  him^  and  that  the  sale  with  which  he  is  charged  was 
made  in  good  faith,  for  medicinal  purposes,  but  the  court  sus- 
tained an  objection  to  this  offered  testimony,  and  the  appel- 
lant excepted. 

The  court  instructed  the  jury  that  to  justify  a  sale  of  in- 
toxicating liquor  on  Sunday  by  a  druggist,  that  the  prescrip- 
tion must  be  presented  at  the  time  of  the  sale. 

The  motion  for  a  new  trial  and  the  assignment  of  error 
call  in  question  the  correctness  of  the  above  several  rulings 
of  the  Sullivan  Circuit  Court. 

As  the  appellant  was  acquitted  on  the  first  count  of  the  in- 
dictment, it  is  not  necessary  to  give  it  any  further  consider- 
ation ;  indeed,  it  is  to  be  inferred  from  the  record  that  the 
State,  on  the  trial,  relied  wholly  upon  the  charge  contained 
in  the  second  count. 

Section  2099,  supra,  provides  that  it  shall  be  unlawful  for 
any  druggist  or  druggist's  clerk  to  sell,  barter  or  give  away 
any  spirituous,  vinous,  malt,  or  other  intoxicating  liquors  on 
Sunday ;  or  upon  the  fourth  day  of  July,  the  first  day  of 
January,  the  twenty-fifth  day  of  December  (commonly  called 
Christmas)^  Thanksgiving  day,  or  any  holiday  ;  or  upon  the 
day  of  any  State,  county,  township,  primary  or  municipal 
election  in  the  township,  town  or  city  where  the  same  may 
be  holden  ;  or  between  the  hours  of  eleven  o'clock  P.  M.  and 
five  o'clock  A.  M.  of  any  day,  unless  the  person  to  whom  the 
same  is  sold,  bartered  or  given  shall  have  first  procured  a 
written  prescription  therefor  from  some  regular  practicing 
physician  of  the  county  where  the  same  is  so  sold,  bartered 
or  given  away. 

In  a  prosecution  for  the  violation  of  this  statute,  it  is  no 
defence  that  the  liquor  was  sold  in  good  faith  for  medicinal 
purposes.     It  was  so  decided  by  this  court  in  the  case  of 
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Barton  v.  State,  99  Ind.  89,  and  in  the  case  of  Tilford  v.  State^ 
109  Ind.  359. 

In  the  case  first  cited  Zollars,  C.  J.,  in  a  carefully  pre- 
pared opinion,  says :  ^'  The  purpose  of  sections  2098  and 
2099,  supra,  is  to  protect  the  Sabbath  day,  and  the  other  days 
therein  named,  from  the  evils  that  might  result  from  the  sale 
of  intoxicating  liquors.  The  section  is  an  absolute  inhibi- 
tion upon  the  sale  of  such  liquors  on  the  days  named,  to  be 
drank  as  a  beverage.  It  seems  to  recognize  the  right  of 
druggists  to  sell  such  liquors  for  medicinal  purposes,  but  im- 
poses a  condition  on  such  sales  on  Sunday,  *  *  *  and  that 
is,  that  the  sale  shall  be  made  only  to  those  who  may  have 
procured  a  written  prescription  therefor.  *  *  *  The  inten- 
tion is  to  prohibit  the  sale  on  those  days  except  in  case  of 
sickness.  And  in  order  that  this  intention  may  not  be 
thwarted  by  feigned  sickness,  the  prescription  is  required.'^ 

In  the  last  case  cited  Elliott,  C.  J.,  says :  "  There  is  a 
reason,  and  a  solid  one,  for  requiring  a  '  written  prescription,^ 
for  it  is  evidence  of  a  tangible  and  lasting  form,  and  it  puts  a 
professional  man  upon  record  as  having  deliberately  advised 
a  patient  to  buy,  and  a  druggist  to  sell,  liquor  on  Sunday.  It 
is  an  effective  meand  of  preventing  abuses,  and  is  quite  as 
important  in  a  case  where  the  druggist  is  himself  a  physician 
as  in  any  other." 

The  prescription  offered  in  evidence  is  somewhat  vague 
and  uncertain  in  its  terms.  It  prescribes  whiskey  and  gly- 
cerine, but  gives  no  directions  as  to  the  proportions  in  which 
they  are  to  be  mixed.  It  directs  the  druggist  to  "repeat  as 
needed,"  thus  leaving  it  to  his  discretion  to  determine  when 
the  patient  will  be  in  a  condition  to  require  another  half  pint. 
There  is  no  direction  as  to  how  frequently  or  in  what  quan- 
tities it  shall  be  taken,  but  all  is  left  to  the  judgment  of  the 
patient.  But  whatever  else  may  be  said  of  this  prescription 
it  can  not  be  said  that  it  advises  the  patient  to  buy,  or  the 
druggist  to  sell,  on  Sunday. 

In  addition  to  what  was  said  in  the  two  cases  above  cited, 
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it  may  be  remarked  that,  prima  faeie,  every  sale  of  intoxi- 
cating liquor  on  Sunday,  and  the  other  days  named  in  the 
statute,  is  unlawful.  The  burden  of  showing  such  sale  to  be 
lawful  restsjupon  the  person  making  the  sale,  and  the  statute 
contemplates  that  such  proof  shall  be  in  writing.  To  per- 
mit it  to  be  made  in  any  other  way  would  throw  open  the 
door  to  evasions  of  the  plain  provisions  of  the  statute.  It 
will  be  observed  that  the  prescription  offered  in  evidence 
was  given  six  days  before  the  sale  for  which  the  appellant 
was  prosecuted.  If  this  were  a  prosecution  for  selling  with- 
out license,  on  a  week  day,  and  the  question  involved  was 
one  of  a  sale  in  good  faith  for  medicinal  purposes,  this  pre- 
scription would,  perhaps,  be  strong  evidence  in  the  appel- 
lant's favor;  but,  in  our  opinion,  it  was  no  justification  of  a 
sale  made  on  Sunday,  six  days  after  its  date.  There  is  no 
excuse  given,  nor  was  any  offered,  for  not  renewing  the  pre- 
scription, if  it  had  been  necessary,  during  a  week-day,  and 
when  it  was  offered  as  evidence  to  justify  a  sale  on  Sunday, 
under  the  circumstances  in  this  case,  we  do  not  think  the 
court  erred  in  its  exclusion. 

It  may  not  be  necessary,  in  all  cases,  to  present  the  writ- 
ten prescription  at  the  time  of  the  sale,  but  in  this  case  there 
is  no  dispute  as  to  the  facts.  The  verdict  was  clearly  right 
under  the  facts  as  disclosed  by  the  evidence^  and  as  admitted 
by  the  appellant. 

Judgment  affirmed. 

Filed  Jan.  14, 1890. 
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MoBTGAOE. — Building. — Treatment  of  as  Personalty. — Sale, — Where  a  build- 
ing is  erected  on  the  lot  of  another,  with  his  consent,  to  be  removed  on 
notice,  and  transfers  of  the  building  are  made  independently  of  the 
land,  the  purchasers  taking  possession  of  and  treating  it  as  personal 
property,  it  is  subject  to  sale  and  mortgage  as  such. 

Same. — Oertificaie  of  Aeknowledgmeni. — Husband  and  Wife, — A  certificate  of 
acknowledgment  that  before  a  notary  public  "  personally  appeared  A. 
B.,  and  G.  D.,  his  wife,  acknowledged  the  execution  of  the  annexed 
mortgage,"  shows  the  acknowledgment  of  the  mortgage  by  both  husband 
and  wife. 

Chattsl  Mo&toaoe. — Recording  of. — Invalidity.— Burden  of  Proof. — Where 
it  appears  on  the  face  of  a  chattel  mortgage  that  the  mortgagors  reside 
in  the  county  where  it  was  recorded,  the  evidence  showing  it  to  have 
been  recorded  in  the  recorder's  office  of  said  county  the  same  day  of  its 
execution,  the  mortgage  is  prima  fade  a  valid  lien,  and  the  burden  of 
proof  is  on  the  person  asserting  its  invalidity  to  show  that  it  was  not 
recorded  in  the  county  where  the  mortgagors  resided. 

From  the  Warren  Circuit  Court. 

J.  MeCaJbe  and  E.  F,  McGabcy  for  appellant. 
W.  P.  Rhodes,  for  appellees. 

Olds^  J. — The  complaint  in  this  action  is  for  the  fore- 
closure of  a  mortgage  on  lots  one  and  two  in  the  town  of 
Williamsport^  in  Warren  county^  and  on  the  undivided  one- 
half  of  a  building  occupied  as  a  meat  market,  situate  on 
Monroe  street,  in  said  town,  on  the  east  side  of  said  street^  on 
lot  seven,  in  Ellsworth's  addition  to  said  town  of  Williams- 
port. 

The  mortgage  was  executed  by  appellees  Augustus  Palin 
and  Nancy  J.  Palin,  his  wife,  to  Amos  Martin,  on  the  9th 
day  of  January,  1885,  to  secure  a  note  for  f  120,  and  said 
mortgage  was  recorded  in  the  recorder's  office  of  said  county 
on  the  same  day.     On  December  29th,  1886,  the  said  Amos 
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Martin  transferred  the  note  and  mortgage  by  endorsement  in 
writing  for  a  valuable  consideration  to  appellees  William 
Corbin  and  Samuel  B.  Matbis^  who  brought  this  action  for 
the  foreclosure  of  the  mortgage^  making  Augustus  Palin  and 
Nancy  J.  Palin,  his  wife^  and  Huldah  A.  Brown  defendants^ 
alleging  the  purchase  of  the  building  located  on  said  lot  seven 
by  Huldah  A.  Brown  after  the  execution  of  the  moi-tgage. 
Issues  were  joined^  and  the  cause  submitted  to  the  court  for 
trial,  which  resulted  in  a  finding  and  judgment  for  plaintifis 
Corbin  and  Mathis,  and  a  decree  of  foreclosure  of  the  mort- 
gage and  an  order  for  the  sale  of  both  the  real  estate  and 
building. 

^  The  appellant  assigns  various  errors,  and  discusses  them  at 
length,  which  question  the  right  of  the  plaintiffs  in  the  action 
to  recover  a  foreclosure  of  the  mortgage  against  the  appel- 
lant as  to  the  building  included  in  the  mortgage. 

One  Mrs.  Anna  Smith,  a  resident  of  the  State  of  New 
York,  owned  the  real  estate  on  which  the  building  was 
erected  at  the  time  it  was  constructed.  One  Stevens  desired 
to  erect  a  building  on  the  lot  as  a  meat  market,  and  obtained 
the  consent  of  the  agent  of  Mrs.  Smith  in  control  of  the 
property,  to  erect  the  building,  to  be  removed  on  notice. 
With  this  agreement  the  house  was  constructed.  Various 
transfers  of  the  building  were  made  independently  of  the  land, 
the  person  purchasing  the  building  taking  possession  of  it, 
and  it  was  treated  as  personal  property.  Finally  one  Hartley 
became  the  owner  of  the  building,  and  Augustus  Palin  pur- 
chased of  him  a  one-half  interest  in  it ;  afterwards  the  re- 
maining one-half  interest  owned  by  Hartley  was  sold  at 
constable's  sale,  and  Mrs.  Brown,  the  appellant,  purchased  the 
same  at  constable's  sale,  knowing  at  the  time  that  Palin 
owned  the  other  half  of  the  building.  Some  time  after  sh^ 
purchased  the  half  interest  in  the  building,  and  after  the  ex- 
ecution of  the  mortgage  sought  to  be  foreclosed,  she  pur- 
chased the  lot  on  which  the  building  stood  of  the  owner, 
Anna  G.  Smith.     After  the  purchase  of  the  lot  by  the  appel- 
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lanty  and  after  the  execution  of  the  mortgage  in  suit  by  Palin, 
she  purchased  Palin's  one-half  interest  in  the  building  for 
$250,  Palin  having  occupied  the  building  during  the  time  he 
owned  it,  and  the  appellant  not  disputing  his  title,  or  claim- 
ing to  have  obtained  title  thereto  by  the  purchase  and  con- 
veyance of  the  real  estate,  Mrs.  Brown,  the  appellant,  at 
the  time  she  purchased  Palin's  one-half  interest  in  the  build- 
ing, had  no  actual  notice  of  the  mortgage  executed  by  Palin 
and  Palin  to  Martin. 

The  mortgage  is  in  the  usual  form  of  a  mortgage  on  real 
estate,  reciting  the  fact  that  "Augustus  Palin  and  Nancy  J. 
Palin,  his  wife,  of  Warren  county,  in  the  State  of  Indiana, 
mortgage  and  warrant  to  Amos  Martin,  of  Warren  county, 
in  the  State  of  Indiana,^'  etc. 

The  certificate  of  acknowledgment  of  the  mortgage  is  as 
follows : 
*'  State  op  Indiana,  Warben  County,  ss.  : 

"  Before  me,  John  W.  Sutton,  a  notary  public  in  and  for 
said  county,  this  9th  day  of  January,  A.  D.  1885,  personally 
appeared  Augustus  Palin,  and  Nancy  J.  Palin,  his  wife,  ac- 
knowledged the  execution  of  the  annexed  mortgage.  Wit- 
ness my  hand  and  notarial  seal.  John  W.  Sutton, 

''Notary  Public^  L.  8.'' 

There  can  be  no  question  but  that  under  the  agreement  by 
which  the  building  was  erected,  and  the  manner  in  which  it 
was  treated  by  all  the  owners  of  the  building  and  the  real 
estate,  including  the  appellant  herself,  the  building  was  sub- 
ject to  sale  and  mortgage  as  personal  property,  and  if  the 
mortgage  is  valid  and  properly  recorded,  so  as  to  carry  no- 
tice of  its  existence  to  the  appellant,  then  the  mortgage  would 
bind  her,  and  the  appellees  were  entitled  to  a  foreclosure  of 
the  mortgage  as  to  the  building,  and  a  decree  for  the  sale 
of  it. 

Two  objections  are  made  to  the  mortgage,  one  that  it  is 
not  acknowledged  by  Augustus  Palin,  but  only  acknowl- 
edged by  his  wife,  and,  further,  that  as  to  the   personal 
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property  it  must  appear  to  have  been  recorded  within 
ten  days  in  the  county  where  the  mortgagors  reside,  and  that 
it  does  not  appear  by  the  pleadings  or  evidence  that  Palin 
and  Palin  resided  in  Warren  county  when  the  mortgage  was 
executed  and  recorded.  As  to  the  latter  objection,  it  is  suf- 
ficient to  say  that  it  appears  upon  the  face  of  the  mortgage 
that  both  the  mortgagor  and  mortgagees  reside  in  Warren 
county,  and  the  evidence  shows  it  to  have  been  recorded  in 
the  recorder's  office  of  said  county  the  same  day  of  its  execu- 
tion. The  mortgage  showing  upon  its  face  that  the  mortgagors 
resided  in  Warren  county,  the  mortgage  would  be  prima  facie 
a  valid  lien,  and  the  burden  of  proof  would  rest  on  thfi  per- 
son asserting  its  invalidity  to  show  that  it  wAs  not  recorded 
in  the  county  where  the  mortgagors  resided.  DvJtch  v.  Boyd, 
81  Ind.  146. 

The  fair  interpretation  to  be  given  to  the  language  used  in 
the  certificate  of  the  acknowledgment  is,  that  both  the  mort- 
gagors, Palin  and  his  wife,  acknowledged  the  mortgage. 

The  mortgage  was  properly  recorded,  and  the  appellant 
was  bound  by  it. 

The  decision  of  these  questions  disposes  of  the  case. 

There  is  no  error  for  which  the  judgment  should  be 
versed. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  14, 1890. 


NOVEMBER  TERM,  1889.  459 


Comstock  €t  (U.  V.  Grindle. 


No.  14,878. 

Comstock  et  al.  v.  Grindle. 

Pbocteedikgs  SuPFiiEMENTARY  TO  ExECUTiOK. — Evidence. —  Testimony  to 
be  EHeited. — Informing  Court  as  to. — Rule. — ^The  rule  in  the  trial  of  an  or- 
dinary civil  or  criminal  prosecution  that  the  party  calling  the  witness 
musty  upon  objection,  inform  the  court  as  to  the  testimony  he  expects 
to  elicit,  is  not  applicable  in  proceedings  supplementary  to  execution 
where  the  object  of  the  examination  is  to  obtain  information  supposed 
to  be  peculiarly  within  the  knowledge  of  the  party  being  examined  and 
entirely  unknown  to  the  party  making  the  examination. 

Same. — laminations. — Latitude  Allowed. — In  such  examinations  the  court 
should  allow  great  liberality,  and  if  the  questions  propounded  are  at  all 
pertinent  the  court  should  require-  that  they  be  answered. 

Same. — Assessment  lAsi. — Admissibilitii. — In  such  a  proceeding  assessment 
lists  are  competent  evidence,  following  Towns  v.  Smith,  116  Ind.  480. 

From  the  Grant  Circuit  Court. 

«/.  A.  Kersey,  for  appellants. 

O.  W.  Harvey  and  H.  J.  Paulu8,  for  appellee. 

Bebkshibe,  J. — This  is  a  proceeding  supplementary  to 
execution^  under  section  815,  R.  S.  1881.  The  verified 
statement  which  was  filed,  and  upon  which  the  judge  of  the 
said  court  issued  his  order  for  the  appellee  to  appear  and 
answer  concerning  his  property  subject  to  execution,  was,  as 
to  the  facts  therein  stated,  in  substance  as  follows : 

That  Henry  B.  Lowe  and  Archibald  Y.  Comstock  are  sur- 
viving partners  of  the  firm  of  H.  R.  Lowe  &  Co.,  which 
firm  consisted  of  themselves  and  Allen  G.  Wells,  who  is  now 
deceased  ;  that  on  November  8, 1 886,  said  firm  recovered  a 
judgment  in  the  circuit  court  of  Blackford  county  against 
the  appellee  for  the  sum  of  (341. 48,  together  with  costs 
amounting  to  f  15.10,  and  on  November  13,  1886,  the  said 
firm  caused  a  transcript  to  be  filed  in  the  office  of  the  clerk 
of  said  Grant  Circuit  Court,  which  was  duly  recorded  in  the 
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records  of  said  court;  tliat  on  the  13th  day  of  May,  1887, 
the  said  firm  caused  an  execution  to  issue  on  said  judgment 
by  the  clerk  of  the  said  Blackford  Circuit  Courts  to  the 
sheriff  of  Grant  county,  that  being  the  county  wherein  the 
appellee  resided,  and  of  which  he  is  still  a  resident;  that 
said  execution  was  returned  nulla  bona  ;  that  said  judgment 
still  remains  unsatisfied.  There  is  then  a  prayer  that  the 
appellee  be  required  to  answer,  under  oath,  concerning  his 
property. 

Afterwards,  as  is  shown  by  the  transcript,  the  parties  ap- 
peared before  the  said  Grant  Circuit  Court,  and  the  appellee 
was  examined  by  the  appellants  concerning  his  propeity. 
The  result  of  the  said  examination  was  a  finding  by  the  court 
for  the  appellee,  and,  over  a  motion  for  a  new  trial,  the  court 
rendered  judgment  against  the  appellants. 

There  is  but  one  error  assigned,  the  overruling  of  the  mo- 
tion for  a  new  trial. 

Several  reasons  are  stated  in  the  motion  for  a  new  trial, 
but,  as  the  appellants  discuss  but  two  of  them  in  their  brief, 
the  others  are  waived. 

The  two  reasons  discussed  are  the  third  and  fourth.  The 
third  is,  that  the  court  erred  in  sustaining  objections  to  cer- 
tain questions  propounded  by  the  appellants  to  the  appellee 
during  the  course  of  the  examination. 

The  fourth  reason  is  that  the  court  erred  in  excluding 
certain  written  instruments  and  documents  ofiered  in  evi- 
dence by  the  appellants. 

Before  considering  the  questions  raised  by  the  motion  for 
a  new  trial,  it  becomes  necessary  to  consider  and  pass  upon 
a  preliminary  question  raised  by  the  appellee.  The  point 
made  is  that  the  appellants  having  made  no  ofler  as  to  what 
they  expected  to  prove  in  answer  to  their  said  questions, 
no  question  is  before  us  involving  the  correctness  of  the 
rulings  complained  of,  excluding  the  testimony  sought  to  be 
elicited  in  answer  to  the  said  questions.  We  recognize  the 
force  of  the  rule  contended  for  by  the  appellee,  but,  like  all 
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other  rules^  it  has  its  exceptions,  and  in  our  opinion  the 
present  case  falls  within  the  exceptions. 

In  the  trial  of  an  ordinary  civil  action,  or  criminal  prose- 
cution, when  a  witness  is  called  to  the  stand  the  party  call- 
ing him  is  presumed  to  know,  when  he  propounds  a  question^ 
the  answer  that  the  witness  will  make  to  the  question ;  and 
it  is  but  just  and  proper  that  the  party  calling  the  witness 
inform  the  court  as  to  the  testimony  which  he  expects  to 
elicit,  if  the  witness  is  permitted  to  answer  the  question. 

This  works  no  hardship  to  the  party  calling  the  witness, 
and  it  may  be  that  when  the  court  is  informed  as  to  what 
the  testimony  will  be  if  the  witness  is  permitted  to  answer, 
its  mind  may  be  changed  as  to  the  propriety  of  the  question. 
But  in  cases  of  the  class  now  under  consideration  there  can 
be  no  such  presumption  as  that  which  arises  in  ordinary 
cases.  In  cases  like  the  present  it  is  the  party  that  is  being 
examined,  and  not  in  the  capacity  of  a  witness,  but  as  the 
adverse  party. 

The  purpose  of  the  examination  is  not  to  elicit  informa- 
tion the  character  of  which  is  known  to  the  party  making 
the  examination,  as  in  the  case  of  a  witness  supposed  to  be 
friendly,  at  least  not  hostile,  to  the  party  calling  him.  The 
object  of  the  examination  is  to  obtain  information  which  is 
supposed  to  l^e  peculiarly  within  the  knowledge  of  the  party 
who  is  being  examined,  and  entirely  unknown  to  the  pajrty 
who  is  making  the  examination. 

If  the  party  making  the  examination  had  such  informa- 
tion as  to  enable  him  in  advance  to  infoirm  the  court  what 
his  adversary  would  answer  to  the  questions  propounded, 
then  there  would  be  no  occasion  for  the  examination.  The 
object  of  the  examination  is  that  the  creditor  may  obtain 
information  whereby  he  .may  discover  property  upon  which 
he  may  levy  his  execution,  of  which,  before  such  examina- 
tion, he  has  no  knowledge. 

The  questions  propounded,  and  to  which  the  court  sus- 
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tained  objections^  are  numbered  as  follows:  9^  10^  ll,  12, 13, 
17,  18,  20,  21,  22,  23,  24,  36,  37  and  38. 

In  examinations  like  the  one  now  under  consideration,  the 
court  should  allow  great  liberality ;  if  the  questions  pro- 
pounded are  at  all  pertinent  the  court  should  require  that 
they  be  answered.  With  the  exception  of  questions  20,  22, 
and  23,  the  questions  propounded  were  proper,  and  should 
have  been  answered. 

It  was  a  very  pertinent  inquiry  as  to  what  had  become  of 
the  proceeds  of  property  disposed  of  by  the  appellee,  and 
might  have  led  to  the  discovery  of  something  tangible,  and 
upon  which  an  execution  could  have  been  levied. 

As  to  the  written  instruments  and  documents  offered  in 
evidence,  the  assessment  lists  were  competent  evidence. 
Totonav,  Smith,  115  Ind.  480.  The  appellants  were  entitled 
to  information  as  to  the  disposition  made  by  the  appellee  of 
the  property  therein  named,  and,  if  not  disposed  of,  of  its 
whereabouts. 

The  other  instruments  and  documents  were  immaterial, 
for  the  reason  that  the  appellants  could  inquire  of  the  appel- 
lee about  the  different  transactions  to  which  the  said  instru- 
ments and  documents  related. 

For  the  error  of  the  court  in  excluding  the  assessment 
lists,  and  in  sustaining  the  objections  made  to, the  questions 
prppounded  by  the  appellants,  as  herein  indicated,  the  judg- 
ment must  be  reversed. 

Judgment  reversed,  with  costs. 

FUed  Jan.  14, 1890. 
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No.  13,994. 

The  Ervin  School  Township  v.  Tapp. 

Judgment. —  By  DefavU, — Relief  Jrom, —  How  Obtained. — Where  a  final 
judgment  by  default  has  been  taken,  the  only  remedy  of  a  defendant 
who  failed  to  appear  before  final  judgment  was  taken,  is  to  ask  to  be  re- 
lieved from  the  judgment  on  account  of  mistake,  surprise,  etc. ;  to  insti- 
tute proceedings  to  review  the  judgment ;  or,  in  a  proper  case,  to  insti- 
tute direct  proceedings  to  set  aside  the  judgment  for  fraud  or  deceit. 

Same. — DefaidL — Motion  for  New  TriaL — An  ordiuary  motion  for  a  new 
trial  is  unavailing  to  set  aside  a  final  judgment  rendered  by  default. 

From  the  Howard  Circuit  Court. 

«/".  C.  Blacklidge,  W.  E.  Blacklidge  and  B.  C.  Moon,  for 
appellant. 

J.  O'Brien  and  0.  C,  Shirley,  for  appellee. 

Mitchell,  C.  J. — ^This  was  an  action  by  Albert  Tapp  to 
recover  the  amount  of  four  several  promissory  notes  alleged 
to  have  been  executed  on  behalf  of  Ervin  township,  in 
Howard  county,  in  consideration  of  money  furnished  and  re- 
ceived for  the  use  of  the  township  in  erecting  school-houses 
necessary  for  the  accommodation  of  the  pupils  of  the  town- 
ship, and  for  work  and  labor  performed,  and  materials  fur- 
nished in  erecting  school-houses  as  above. 

On  the  second  day  of  the  March  term,  1887,  an  interloc- 
utory judgment  of  default  was  taken  against  the  defendant. 
On  the  third  judicial  day  the  plaintiff's  damages  were  as- 
sessed and  final  judgment  rendered  against  the  defendant  as 
upon  default  for  the  amount  found  due.  On  the  thirtieth  ju- 
dicial day  of  the  same  term  the  school  township,  by  its  at- 
torneys, appeared  and  moved  the  court  for  a  new  trial,  as- 
signing as  causes  therefor  that  the  finding  of  the  court  was 
not  sustained  by  sufficient  evidence,  that  it  was  contrary  to 
law,  and  that  the  amount  of  the  recovery  allowed  was  too 
large. 
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The  motion  for  a  Dew  trial  was  struck  out  and  rejected  by 
the  court.  In  this  the  court  committed  no  eri'or.  Conced- 
ing that  the  promissory  note  of  a  township  is  not  binding 
upon  it  unless  it  is  alleged  and  proved  that  the  note  was  ex- 
ecuted in  consideration  of  money  actually  received  and  used 
by  and  for  the  benefit  of  the  township,  or  for  other  supplies 
suitable  and  reasonably  necessary,  which  have  been  delivered 
to  and  accepted  by  the  corporation ;  and,  conceding  further, 
that  after  an  interlocutory  default  has  been  adjudged,  the 
defendant  may  appear  and  contest  the  amount  of  the  recov- 
ery, and  move  for  a  new  trial  in  case  the  evidence  &ils  to 
support  the  finding  of  the  court  in  respect  to  the  amount  of 
damages  assessed,  still  these  concessions  afford  no  aid  to 
the  appellant. 

A  defendant  against  whom  a  default  has  been  taken  may 
appear  at  any  time  before  final  judgment,  and  contest  the 
amount  which  the  plaintiff  is  entitled  to  recover.  He  may 
cross-examine  the  plaintiff's  witnesses,  and  introduce  evi- 
dence in  his  own  behalf  to  reduce  the  amount  of  the  plain- 
tiff's claim.  He  may  also  ask  instructions  from  the  court, 
and  move  for  a  new  trial  in  case  he  deems  the  amount  of  the 
recovery  excessive.  Briggs  v.  Snegharij  45  Ind.  14.  The 
difficulty  with  the  appellant's  case  is  that  there  was  no  ap- 
pearance until  after  final  judgment. 

The  question  here  is  what  remedies  are  open  to  a  defend- 
ant who,  after  having  been  duly  summoned,  fails  to  appear, 
and  against  whom  a  final  judgment  has  been  taken  by  de- 
fault? That  he  can  not  have  relief  by  an  ordinary  motion 
for  a  new  trial  must  be  quite  clear'.  As  has  been  pertinently 
remarked  in  a  case  altogether  parallel  in  principle  :  "An  ap- 
plication for  a  new  trial  of  a  case  that  has  not  been  tried  is 
an  unintelligible  request."  Corwin  v.  Thomas,  83  Ind.  110; 
Fisk  V.  Baker,  47  Ind.  534 ;  Reed  v.  Spayde,  56  Ind.  394. 

When  a  final  judgment  by  default  has  been  taken,  the  only 
remedy  open  to  a  defendant  who  failed  to  appear  in  obedience 
to  the  process  of  the  court  is  either  to  ask  to  be  relieved 
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from  the  judgment  on  account  of  mistake^  inadvertence^  sur- 
prise or  excusable  neglect,  under  the  provisions  of  section 
396,  B.  S.  1881,  or  to  institute  proceedings  to  review  the 
judgment  under  sections  615,  616,  R.  S.  1881,  in  case  any 
grounds  for  review  exist.  Lake  v.  Jones,  49  Ind.  297 ;  De 
Armond  v.  Preachers,  etc,,  94  Ind.  59. 

Added  to  the  remedies  above  mentioned,  which  are  given 
by  statute,  is  the  right  to  institute  a  direct  proceeding,  when 
those  provided  by  statute  are  not  available,  to  have  the  judg- 
ment set  aside  for  fraud  or  deceit,  in  case  the  facts  warrant 
such  a  proceeding. 

In  the  present  case  the  only  step  taken  in  order  to  set  the 
final  judgment,  which  had  been  rendered  by  default,  aside, 
was  by  an  ordinary  motion  for  a  new  trial.  Such  a  motion 
was  entirely  unavailing.  Besides,  a  motion  to  set  aside  a 
de&ult  upon  grounds  which  would  require  the  court  to  re- 
view the  evidence  upon  which  the  judgment  was  rendered, 
will  not  be  entertained  in  any  case. 

There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  16, 1890. 


No.  13,976. 

Nading  v.  McGbegob. 

QvABAxm. — Origmal  Undertaking, — WhaJt  Constitutes, — When  an  instru- 
ment of  writing  resolTes  itself  into  a  promise  or  nndertaking  on  the 
part  of  the  person  executing  it  to  do  a  particular  thing  which  another 
is  bound  to  do,  in  the  event  such  other  person  does  not  perform  the  act 
himself,  it  is  an  original  undertaking,  and  not  a  strict  or  collateral 
guaranty. 

Vol.  121.— 30 


121 

180 

9oe 

121 
153 

465 
192 

121 
fl66 

465 
fi03 

466  SUPREME  COURT  OF  INDIANA, 


Nading  v.  McGregor. 


Same. — CoQaieral  Quaranty, — AbaoltUe  Promiae  to  I\ty. — The  following  in- 
strument of  writing :  "  Columbus,  Ind.,  July  30th,  1885.  Mr.  Nading, 
Esq.,  Hope,  Indiana.  Dear  Sir — I  have  made  a  contract  with  Stephen 
A.  Douglass  for  a  lot  of  staves,  to  be  delivered  at  Hope,  Indiana.  Anj 
whit«  or  burr  oak  timber  you  may  sell  him  I  will  stand  good  for,  or,  in 
other  words,  will  guarantee  the  pay  for  it.  Yours  truly,  J.  A.  Mc- 
Gregor," is  not  a  strict  or  collateral  guaranty,  but  is  a  direct,  absolute 
and  original  promise  to  pay  the  person  to  whom  it  is  addressed  for  any 
white  or  burr  oak  timber  he  might  sell  to  the  person  named  therein. 

Same. — Notice  cj  Aoceptanee  and  De/auU, — Delivery  of  IrutrumenL — Principal 
and  Agent — The  above  contract  being  an  original  undertaking  in  the 
nature  of  a  surety,  the  party  signing  it  was  not  entitled  to  notice  either 
of  its  acceptance  or  of  the  failure  of  the  person  named  therein  to  pay. 
Its  acceptance  and  the  performance  of  the  conditions  upon  which  ii 
rests  is  all  that  is  necessary  to  make  the  contract  complete  and  enforce- 
able. By  delivering  the  instinment  to  Douglass  the  appellee  made  him 
his  agent  to  deliver  it  to  the  appellant. 

From  the  BarthoIomeMr  Circuit  Court. 

M.  Hacker  and  W,  T.  Strickland,  for  appellant. 
G.  W.  Cooper  and  C.  JB.  Cooper ,-  for  appellee. 

Coffey,  J. — On  the  30th  day  of  July,  1885,  the  appellee 
executed  the  following  instrument  of  writing,  viz. : 
"  Office  of  J,  A.  McGregor y  Manufacturer  and  Dealer  in  OH 

Barrel  Staves. 

"  Columbus,  Ind.,  July  30th,  1885. 
"  Mr.  Nading,  Esq.,  Hope,  Indiana  : 

*^Dear  Sir — I  have  made  a  contract  with  Stephen  A.  Doug- 
lass for  a  lot  of  staves,  to  be  delivered  at  Hope,  Ind.  Any 
white  or  burr  oak  timber  you  may  sell  him  I  will  stand  good 
for,  or,  in  other  words,  will  guarantee  the  pay  for  it. 

"  Yours  truly,        J.  A.  McGregor." 

The  appellant  filed  a  complaint  in  the  Bartholomew  Cir- 
cuit Court,  consisting  of  two  paragraphs,  each  of  which  is 
based  upon  the  above  instrument  of  writing. 

The  first  paragraph  alleges  the  execution  of  said  writing 
by  the  appellee  upon  the  consideration  that  the  appellant 
would  sell  certain  white  oak  and  burr  oak  timber  to  Stephen 
A.  Douglass ;  that  the  appellant  accepted  the  promise  therein 
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contained^  and  on  the  faith  thereof  sold  to  the  said  Douglass 
certain  white  oak  and  burr  oak  timber  at  prices  agreed  upon 
between  him  and  the  said  Douglass^  amounting  to  $500^  a 
bill  of  particulars  of  which  is  filed  with  the  complaint ;  that 
although  often  requested  so  to  do  the  appellee  fails  and  re- 
fuses to  pay  for  the  same^  and  that  the  said  sum  is  due  and 
unpaid. 

The  second  paragraph  alleges  that  in  consideration  that 
appellant  would  sell  and  deliver  to  Stephen  A.  Douglass  cer- 
tain white  oak  and  burr  oak  timber^  the  appellee  guaranteed 
and  promised  the  appellant  by  the  writing  above  set  out  that 
he  would  be  answerable  for  and  stand  good  for  the  payment 
of  said  timber  at  the  prices  agreed  upon  between  the  appel- 
lant and  the  said  Douglass ;  that  he  sold  timber  to  said 
Douglass  at  an  agreed  price  of  $500  on  the  faith  of  said 
guaranty ;  that  the  said  Douglass  has  not  paid  for  the  same, 
although  often  requested  so  to  do^  nor  has  the  appellee  paid 
for  the  same^  though  often  demanded  and  requested  so  to  do, 
and  that  the  said  sum  is  due  and  unpaid. 

To  this  complaint  the  appellee  filed  an  answer  consisting 
of  one  paragraph,  in  which,  after  admitting  the  above  writ- 
ing, he  avers  that  immediately  after  the  delivery  of  the  same 
to  the  appellant,  without  any  notice  to  the  appellee  of  its  ac- 
ceptance, the  appellant  sold  and  delivered  to  the  said  Stephen 
A.  Douglass  the  staves  and  timber  mentioned  in  the  com- 
plaint under  and  in  pursuance  of  a  contract  made  between 
said  appellant  and  the  said  Douglass,  which  said  contract  is 
in  the  words  and  figures  following,  to  wit : 

"  Hope,  Indiana,  August  3d,  1885. 

'*  This  is  to  certify  that  I,  this  3d  day  of  August,  1885, 
have  sold  to  Stephen  A.  Douglass  white  oak  and  burr  oak 
timber  enough  for  one  hundred  thousand  (100,000)  first-class 
oil  barrel  staves,  for  which  the  said  Stephen  A.  Douglass 
agrees  to  pay  $10  per  thousand  in  the  tree,  and  the  said  staves 
to  be  paid  for  when  gotten  out  and  delivered  at  Hope,  In- 
diana ;  and  pay  day  shall  be  on  Saturday.     I  shall  have  my 
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choice  of  taking  stave  count  for  log  measure  for  logs  in 
Hitchcock's  mill-yard.  Simon  Nading." 

That  he  never  received  any  answer  from  said  written  prop- 
osition of  guaranty  mentioned  in  appellant's  complaint,  and 
did  not  know  that  the  appellant  had  accepted  the  same,  or 
was  relying  thereon  until  the  30th  day  of  December,  1885, 
when  appellant  sent  appellee  a  statement  of  the  account  be- 
tween appellant  and  the  said  Douglass^  and  demanded  pay- 
ment of  the  same  ;  that  at  the  time  of  said  notice  and  demand 
said  Douglass  had  sold  all  of  said  staves  and  timber,  and  had 
received  the  pay  therefor,  and  was  wholly  insolvent  and  finan- 
cially worthless,  and  soon  thereafter  removed  from  Bartholo- 
mew county,  and  his  place  of  residence  is  now  unknown ; 
that  if  appellant  had  notified  appellee  of  his  acceptance  of 
said  guaranty  within  a  reasonable  time,  appellee  could  have 
secured  himself;  that  he  did  not  know,  and  had  no  notice 
whatever  of  appellant's  intention  to  hold  him  upon  said  prop- 
osition of  guaranty  until  the  aforementioned  time ;  that  said 
Douglass  was,  and  still  is,  indebted  to  the  appellee,  and  he 
has  no  means  of  securing  the  same  or  the  appellant's  claim. 

The  court  overruled  a  demurrer  to  this  answer,  to  which 
the  appellant  excepted. 

The  appellant  filed  a  reply,  in  two  paragraphs.  The  first 
paragraph  consists  of  a  mere  repetition  of  the  allegations 
contained  in  the  complaint. 

It  is  alleged  in  the  second  paragraph  that  on  the  30th  day 
of  July,  1885,  the  appellee  had  contracted  with  the  said 
Douglass  for  the  purchase  of  one  hundred  thousand  staves, 
to  be  delivered  at  Hope,  Indiana ;  that  at  that  time  said 
Douglass  had  no  staves  with  which  to  fill  said  contract,  and 
was  wholly  dependent  upon  appellant  and  others  to  sell  him 
timber  with  which  to  fill  his  contract  with  appellee ;  that 
said  Douglass  was  wholly  insolvent,  as  was  well  known  to 
both  appellant  and  appellee  ;  that  on  account  of  such  insol- 
vency appellant  refused  to  sell  him  timber ;  that  appellee  was 
pecuniarily  interested  in  said  contract,  and  in  the  purchase 
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of  said  timber  by  the  said  Douglass ;  that  when  manufact- 
ured into  staves  the  same  was  to  be  delivered  to  the  appel- 
lee under  his  said  contract  with  the  said  Douglass;  that  ap- 
pellee, for  the  sole  purpose  of  receiving  the  benefit  of  his 
said  contract  with  the  said  Douglass^  and  for  the  purpose  of 
procuring  l^he  staves  contracted  to  be  sold  by  the  said  Doug- 
lass to  him  as  aforesaid,  made  and  delivered  to  the  appellant 
the  writing  set  out  and  filed  with  the  complaint;  that  rely- 
ing on  the  promises  therein  contained,  he  delivered  to  the 
said  Douglass  a  large  amount  of  oak  timber,  to  wit :  enough 
to  make  seventy- five  thousand  staves,  of  the  value  of  $500, 
all  which  were  received  by  the  appellant ;  that  said  Douglass 
was  wholly  insolvent,  and  failed  to  pay  for  the  same,  and 
that  appellee  fails  and  refuses  to  pay  for  the  same. 

The  court  sustained  a  demurrer  to  each  paragraph  of  said 
reply,  and  the  appellant  excepted. 

On  leave  given,  the  appellant  filed  a  third  paragraph  of 
complaint,  which  contains  substantially  the  same  allegations 
as  those  contained  in  the  second  paragraph  of  the  reply  above 
set  out. 

The  appellee,  extending  the  answer  above  set  forth  so  as  to 
cover  this  third  paragraph  of  the  complaint,  the  court  again 
overruled  a  demurrer  thereto,  and  the  appellant  failing  and  re- 
fusing to  plead  further,  the  appellee  had  judgment  for  costs. 

The  assignment  of  errors  calls  in  question  the  above  sev- 
eral rulings  of  the  court. 

It  is  earnestly  contended  by  the  appellant  that  the  instru- 
ment above  set  out,  dated  July  30th,  1885,  is  not  a  strict 
guaranty,  but  constitutes  an  original  undertaking  on  the  part 
of  the  appellee  to  pay  for  any  white  or  burr  oak  timber  pur- 
chased by  Douglass  from  the  appellant,  and  that  as  it  is  an 
original  undertaking  on  the  part  of  the  appellee,  no  notice, 
either  of  its  acceptance  or  of  the  failure  of  Douglass  to  pay, 
was  necessary  in  order  to  bind  the  appellee. 

On  the  other  hand,  it  is  contended  with  equal  earnestness 
on  the  part  of  the  appellee,  that  said  instrument  of  writing  • 
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amounts  to  nothing  more  than  a  mere  proposition  to  guar- 
antee the  payment  for  timber  purchased  by  Douglass,  and 
that  it  was  not  binding  on  the  appellee  until  notice  of  its 
acceptance,  and  that  in  any  event  to  bind  the  appellee  the 
appellant  should  have  notified  him  within  a  reasonable  time 
that  he  had  sold  Dguglass  the  timber,  and  that  he  (Douglass) 
had  failed  to  pay  for  it,  to  the  end  that  the  appellee  might 
secure  himself  against  loss. 

It  is  often  a  question  of  very  great  difficulty  to  determine 
whether  a  particular  instrument  of  writing  constitutes  a  strict 
guaranty,  or  whether  it  constitutes  an  original  undertaking. 
In  a  strict  guaranty,  the  guarantor  does  not  undertake  to  do 
the  thing  which  his  principal  is  bound  to  do,  but  his  obliga- 
tion is  that  the  principal  shall  perform  such  act  as  he  is  bound 
to  perform,  or  in  the  event  he  fails,  that  the  guarantor  will 
pay  such  damages  as  may  result  from  such  failure. 

It  is  this  feature  which  enables  us  to  distinguish  a  strict  or 
collateral  guaranty  from  a  direct  undertaking  or  promise.  So 
that  when  an  instrument  of  writing  resolves  itself  into  a 
promise  or  undertaking  on  the  part  of  the  person  executing 
it  to  do  a  particular  thing  which  another  is  bound  to  do,  in 
the  event  such  other  person  does  not  perform  the  act  him- 
self, it  is  said  to  be  an  original  undertaking,  and  not  a  strict 
or  collateral  guaranty.  In  the  latter  class  of  contracts  the 
undertaking  is  in  the  nature  of  a  surety,  and  the  person 
bound  by  it  must  take  noti(\e  of  the  default  of  his  principal. 
Furst  ABradly  Mfg.  Oo.  v.  Black,  111  Ind.  308  ;  Wright  v. 
Griffith, post,  p.  478;  Ward  v.  Wilson.lOO  Ind.  52;  La  Rose 
V.  Logansport  NaVl  Bank,  102  Ind.  332 ;  Beigart  v.  White, 
52  Pa.  St.  438  ;  Woods  v.  Sherman,  71  Pa.  St.  100 ;  RiddU 
V.  Thompson,  104  Pa.  St.  330. 

The  undertaking  of  the  appellee  in  this  c&se  is  not  a  strict 
or  collateral  guaranty,  but  is  a  direct,  absolute,  and  original 
promise  to  pay  the  appellant  for  any  white  or  burr  oak  timber 
he  might  sell  to  Stephen  A.  Douglass.  Frash  v.  Polk,  67 
Ind.  55 ;  Kline  v.  Raymond ^  70  Ind.  271 ;  Burnham  v.  Gal- 
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lentine,  11  Ind.  295  ;  Kirby  v.  Studebaker^  15  Ind.  45  ;  Wai- 
son  V.  Beabovi,  18  Ind.  281 ;   Ward  v.  Wilson,  supra. 

By  delivering  such  instrument  to  Douglass  the  appellee 
made  him  his  agent  to  deliver  it  to  the  appellant. 

In  such  cases  its  acceptance  and  performance  of  the  con- 
ditions upon  which  it  rests  is  all  that  is  necessary  to  make 
the  contract  complete  and  enforceable.  Davis  v.  Wells,  104 
U.  S.  159 ;  Wills  v.  Ross,  77  Ind.  1 ;  Kline  v.  Raymond^su- 
pra;  Cooke  v.  Ome,  37  111.  186. 

This  contract  not  being  a  collateral  guaranty,  but  an  orig- 
inal undertaking,  in  the  nature  of  a  surety,  in  which  appel- 
lee bound  himself  to  pay  for  the  timber,  he  was  not  entitled 
to  notice,  either  of  its  acceptance  or  of  the  failure  of  Doug- 
lass to  pay.  If  he  had  desired  such  notice  he  should  have 
stipulated  for  it  in  his  contract.   Smith  v.  Dann,  6  Hill,  543. 

It  follows  from  what  we  have  said  that  the  court  erred  in 
overruling  the  demurrer  to  the  answer  of  the  appellee. 

Judgment  reversed,  with  instruction  to  the  circuit  court  to 
sustain  the  demurrer  to  the  appellee's  answer,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Filed  Jan.  15, 1890. 
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FoBMEB  Adjudicatiow.— Bitf  to  Revtevo  Judgment.— The  rule  upon  the        ^    ^ 
snbject  of  former  adjudication  does  not  apply  to  a  direct  attack  upon  a 
judgment,  a  bill  to  review  a  judgment  being  such  an  attack. 

MoRTOAOS. — Faredosure. — Bill  to  Review  Decree. — Registry  Law. —  Unrecorded 
Deed. — Mortgagees. — Where  third  persons  enter  into  the  possession  of 
land  under  a  deed  for  the  benefit  of  the  grantees  therein  named,  the  deed 
being  unrecorded,  and  hold  possession  continuously  for  more  than  forty 
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jearS)  asserting  their  absolute  ownership,  and  treating  the  land  as  their 
own,  and  at  the  end  of  that  period  execute  a  mortgage  founded  on  a 
valuable  consideration  and  accepted  in  good  faith,  the  mortgage^ 
having  neither  actual  notice  of  the  deed  nor  that  imparted  by  record, 
can  not  be  deprived  of  their  rights  under  their  mortgage  hj  one  of 
the  grantees,  an  infant  of  two  jears  at  the  time  of  the  conveyance  to 
the  mortgagors,  who  claims  under  the  unrecorded  deed  executed  forty 
years  before,  and  the  judgment  of  foreclosure  will  not  be  reviewed  upon  a 
complaint  by  such  grantee  grounded  upon  the  discovery  of  new  mat- 
ter, alleging  the  facts  as  above,  and  the  existence  of  the  deed  not 
known  till  after  the  judgment  of  foreclosure. 

Same. — Mortgagees. — B<ma  Fide  Purehaaers. — Mortgagees  who  acquire  an  in- 
terest in  the  land,  in  good  faith  and  for  a  valuable  consideration, 
occupy  substantially  the  same  position  with  reference  to  an  anrecorded 
deed  as  a  bona  fide  purchaser. 

Beal  £3TATE. — Advene  Possession. — Oolar  of  Tttic—lt  is  not  necessary  in 
order  to  constitute  an  adverse  possession  that  there  should  be  color 
of  title ;  it  is  enough  if  there  be  an  assertion  of  ownership  and  un- 
broken possession  for  the  requisite  length  of  time. 

From  the  Miami  Circuit  Court. 

H.  J.  Shirk  and  J.  Mitchell,  for  appellants. 
L.  Walker  and  W.  B.  McGlintiCy  for  appellee. 

Elliott,  J. — The  complaint  of  Anthony  W.  Griggs  seeks 
to  have  a  decree  of  foreclosure  reviewed  and  modified,  and  it 
sets  forth  at  length  the  proceedings  in  the  case  in  which  the 
decree  was  rendered.  The  suit  for  foreclosure  was  brought 
by  Sallie  Herff,  and  Gustave  Conradt  filed  a  cross-complaint 
based  on  a  junior  mortgage.  The  notes  and  mortgage  on 
which  the  foreclosure  proceedings  of  Sallie  Herff  were  founded 
were  executed  by  John  H.  and  Jane  T.  Griggs,  the  father 
and  mother  of  Anthony  W.  Griggs,  and  the  note  on  which 
Conradt's  cross-complaint  is  founded  was  executed  by  Fran- 
ces and  Charles  F.  Griggs,  but  the  mortgage  securing  it  was 
executed  by  John  H.  and  Jane  T.  Griggs.  The  appellee, 
Anthony  W.  Griggs,  was  named  as  one  of  the  heirs  of  Jane 
T.  Griggs,  who  had  died  before  the  commencement  of  the 
foreclosure  suit,  and  was  made  a  defendant  to  the  suit.  On 
the  decree  sale  was  made,  and  the  mortgaged  property  was 
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bought  by  Henry  Reckhart,  to  whom  a  deed  was  executed 
by  the  sheriff  in  November,  1885.  The  ground  upon  which 
the  appellee,  Anthony  W.  Griggs,  sought  to  have  the  judg- 
ment reviewed  was  the  discovery  of  material  new  matter, 
and  the  allegations  of  his  complaint  touching  that  subject 
are,  in  substance,  these :  On  the  first  day  of  January,  1842, 
Jacob  W.  Young  was  the  owner  of  the  real  estate  in  contro- 
versy, and  on  that  day  executed  a  deed,  for  a  valuable  con- 
sideration, to  the  plaintiffs,  Warren  A.  Griggs,  Charles  F. 
Griggs,  and  Oliver  M.  Griggs,  all  of  whom  were  infants  of 
tender  years,  and  children  of  John  H.  and  Jane  T.  Griggs ; 
that  the  persons  last  named  immediately  took  possession  of 
the  real  estate,  under  the  deed,  and  occupied  it  thereafter 
with  their  children,  the  grantees  in  the  deed  executed  by 
Young,  until  the  23d  day  of  April,  1862,  when  they  executed 
a  deed  for  the  west  half  of  the  lot  to  Sarah  E.  Griggs  ;  that 
Sarah  E.  Griggs  subsequently  conveyed  the  west  half  of  the 
lot  to  Jade  T.  Griggs,  and  she  afterwards  conveyed  it  to 
Charles  F.  Griggs ;  that  by  the  death  of  Oliver  M.  Griggs 
in  1849,  Jane  T.  Griggs  acquired  an  interest  in  the  property ; 
that  at  the  time  Young  delivered  the  deed  to  John  H.  and 
Jane  T.  Griggs  for  the  grantees  therein  named,  the  plaintiff 
was  two  years  of  age ;  that  he  had  no  knowledge  of  the  deed 
executed  in  1842  by  Young,  nor  any  means  of  knowing  that 
it  W£#  in  the  possession  of  the  persons  to  whom  it  was  de- 
livered ;  that  it  was  concealed  from  him  by  those  persons, 
and  that  they  caused  it  to  be  generally  reported  that  there 
was  an  unrecorded  deed  executed  by  Young  vesting  title  in 
them  ;  that  at  the  time  the  foreclosure  suit  was  instituted  the 
plaintiff  had  no  knowledge  or  intimation  of  the  existence  of 
the  deed  executed  by  Young,  nor  is  there  any  record  thereof. 
The  complaint  shows  all  the  diligence  that  it  was  possible 
for  a  person  in  the  plaintiff  ^s  situation  to  exercise.  He  knew 
nothing  of  the  execution  or  existence  of  the  deed  by  Young 
in  1842,  and  he  can  not  be  charged  with  negligence  in  not 
searching  for  an  unknown  instrument. 


474  SUPREME  COURT  OF  INDIANA, 

Herff  et  al.  v.  Griggs. 

The  rule  upon  the  subject  of  former  adjudication  does  not 
apply  to  a  direct  attack  upon  a  judgment,  and  a  bill  to  re- 
view a  judgment  is  such  an  attack.  It  is  in  its  essential 
features  very  like  an  appeal.  American  Ins.  Co,  v.  Gibson, 
104  Ind.  336.  ^^  A  matter/'  declares  the  ancient  maxim,  ^'  the 
validity  of  which  is  at  issue  in  legal  proceedings^  can  not  be 
set  up  as  a  bar  thereto.'' 

The  judgment  upon  a  bill  of  review  in  a  case  where  the 
plaintiff  succeeds  does  not  finally  adjudicate  the  controverey ; 
all  that  it  does  is  to  set  aside  the  judgment  assailed  and  open 
the  original  case  for  trial.  Leech  v.  Perry,  77  Ind.  422.  The 
question,  therefore,  is,  does  the  complaint  for  review  make  a 
prima  facie  case,  entitling  the  plaintiff  to  have  the  cause 
again  tried  ?  The  effect  of  a  judgment  granting  a  review  is 
not  very  different  from  a  judgment  on  appeal  awarding  a  new 
trial. 

The  complaint  shows  the  delivery  of  the  deed  to  third  per- 
sons for  the  benefit  of  the  grantees  in  January,  1842,  and  on 
the  day  of  its  delivery  it  became  effective  as  against  the  par- 
ties to  whom  it  was  delivered.  The  registry  of  a  deed  adds 
nothing  to  its  effect  as  between  the  immediate  parties,  it 
serves  only  to  impart  notice.  Wines  v.  Woods,  109  Ind.  291 ; 
Bever  v.  North,  107  Ind.  544.  If  the  case  at  our  bar  were 
one  between  the  persons  who  executed  the  mortgages  upon 
which  the  decree  of  foreclosure  was  founded  and  the  plAitiff, 
there  would  be  little  diflSculty,  for,  as  between  those  parties, 
the  deed  is  valid  and  effective,  but  the  intervening  rights  of 
the  mortgagees  are  such  as  to  add  an  influential  element  to 
the  case. 

It  is  not  alleged  that  the  mortgages  were  not  founded  on 
a  valuable  consideration,  nor  is  it  charged  that  they  were  not 
in  good  faith  accepted  upon  the  belief  that  the  mortgagors 
owned  the  land  of  which  they  were  in  possession,  and,  there- 
fore, the  presumption  must  be  in  favor  of  the  mortgagees 
upon  these  points.  Mortgagees  who  acquire  an  interest  in 
the  land  in  good  faith  and  for  a  valuable  consideration,  oc- 
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cupy  substantially  the  same  position  with  reference  to  an  un- 
recorded deed  as  a  bona  fide  purchaser  of  the  land.  Gilchrist 
V.  Goughf  63  Ind.  576 ;  Brower  v.  Witmeyer,  arde,  p.  83 ; 
Jackson  V.  lieidy  30  Kan.  JO;  MoU  v.  Clark,  9  Pa.  St.  399 ; 
Trull  V.  Bigelow,  16  Mass.  406.  If  the  complaint  can  be  re- 
garded as  stating  a  cause  of  action  against  the  mortgagees^  it 
must  be  for  the  reason  that  it  avers  that  the  mortgagors  went 
into  possession  by  virtue  of  the  unrecorded  deed^  and  held 
under  the  title  which  it  vested  in  the  grantees. 

The  mortgagors  entered  into  poiSsession  in  1842,  and  had 
continuously  held  possession  for  more  than  forty  years  at  the 
time  the  mortgages  were  executed.  If  their  possession  can 
be  deemed  adverse  it  had  ripened  into  a  fee  simple  long  be- 
fore the  mortgages  were  executed,  for  a  title  by  limitation  is 
a  title  in  fee.  Sims  v.  City  of  FrankfoH,  79  Ind.  446  (449) ; 
Wilson  V.  Campbell,  119  Ind.  286.  The  question,  therefore, 
narrows  to  the  effect  of  this  long  continued  possession  upon 
the  rights  of  persons  who  occupy  the  position  of  bona  fide 
purchasers  as  against  the  real  owner  under  a  deed  executed 
forty  years  before  the  bona  fide  purcjiasers  acquired  their 
•  rights,  and  not  recorded  until  after  the  acquisition  of  those 
rights. 

The  complaint  avers  that  the  mortgagors  caused  it  to  be 
reported  that  they  were  the  owners  upder  an  unrecorded 
deed,  and  this  was  an  assertion  of  ownership  hostile  to  the 
title  of  the  plaintiff,  as  was  the  conveyance  of  the  west  half 
of  the  lot.  It  may  be  true  that  the  mortgagors  did  go  into 
possession  under  the  deed  executed  to  the  appellee,  and  yet 
be  true  that  they  disavowed  his  title  and  claimed  adversely. 
It  is  not  necessary  in  order  to  constitute  an  adverse  posses- 
sion that  there  should  be  color  of  title;  it  is  enough  if  there 
be  an  assertion  of  ownership  and  unbroken  possession  for  the 
requisite  length  of  time.  Collett  v.  Board,  etc.,  119  Ind.  27  ; 
Roots  V.  Bech,  109  Ind.  472.  This  doctrine  prevails  even  as 
between  tenants  in  common,  for  if  the  one  in  possession  dis- 
avows the  joint  ownership,  and  claims  exclusive  title,  the  pos- 
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session  for  the  length  of  time  prescribed  by  law  will  invest 
him  with  an  indefeasible  title.  English  v.  Powell,  119  Ind.  93. 

It  is  settled  law  that  the  statute  of  limitations  will  run 
against  an  infant^  and  that  if  it  once  begins  to  ran  it  con- 
tinues unchecked,  except  in  so  far  as  the  statute  giving  a 
limited  time  after  the  removal  of  the  disability  in  which 
to  sue  may  be  considered  as  a  check.  The  effect  of  this 
established  rule  is  to  give  a  person  under  the  disability  of 
infancy  when  the  statute  begins  to  run,  two  years  after  the 
removal  of  the  disability  rn  which  to  bring  his  action.  Wright 
v.  Kleyla,  104  Ind.  223;  BarneU  v.  Harshbargefj  105  Ind. 
410 ;  Sims  v.  Gay,  109  Ind.  501 ;  Walker  v.  Hill,  111  Ind. 
223;  Davidson  v.  Bates,  111  Ind.  391 ;  City  of  Indianapolis 
v.  Patterson,  112  Ind.  344;  Peelle  v.  State,  ex  reL,  118  Ind. 
512.  The  plaintiff  became  of  full  age  many  more  than  two 
years  before  the  mortgages  were  executed^  and  this  case  is 
not  strengthened  by  the  fact  that  he  was  an  infant  when  his 
father  and  mother  went  into  possession  of  the  land. 

The  possession  of  the  mortgagors  was  prima  facie  that  of 
owners,  since  there  was  nothing  to  indicate  that  they  were 
not  the  owners  of  the  land  of  which  they  were  in  possession.  « 
Possession  is  evidence  of  title,  and  when  continued  for  the 
length  of  time  which  creates  ownership,  is  evidence  of  the 
highest  title  known  to  the  law.  Robinoe  v.  Doe,  6  Blackf. 
85.  Twenty  years'  possession  will  defeat  the  holder  of  the 
paper  title.  Riggs  v.  Riley,  113  Ind.  208.  It  results  from 
these  familiar  rules,  that,  prima  facie  at  least,  the  mortgagors 
were  the  owners  in  fee  of  the  mortgaged  premises,  and  this 
prima  faoAe  case  is  strengthened  by  the  other  facts  disclosed 
by  the  complaint,  for  it  appears  that  the  parties  in  possession 
conveyed  the  land,  as  owners,  and  as  owners  mortgaged  it^ 
They  did  not  convey  as  owners  of  an  undivided  interest,  but 
as  owners  of  the  whole  interest.  If  there  is  nothing  conn* 
tervailing  a  prima  facie  case,  it  will  prevail. 

We  find  nothing  that  overcomes  the  prima  fa^cAe  case  as 
against  mortgagees  occupying  the  position,  as  do  these  mort- 
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gagees,  of  bona  fide  purchasers.  No  fact  gave  tliem  actual 
notice,  and  no  record  imparted  constructive  notice.  No  in- 
quiry would  have  given  them  notice  of  the  unrecorded  deed 
executed  forty  years,  and  more,  before  the  acquisition  of  their 
rights.  The  most  vigorous  and  diligent  search  which  they 
could  have  been  required  to  make  would  not  have  dis- 
closed the  existence  of  the  unknown  deed,  and  the  pos- 
session of  their  mortgagors  could  not  have  been  refer- 
red to  any  paper  title,  nor  could  it  have  been  impeached 
by  any  deed  of  which  even  the  claimant  had  knowledge. 
The  only  right  to  which  the  most  vigilant  search  could  have 
referred  the  mortgagors'  possession  was  the  right  of  owner- 
ship. The  parties  in  possession  represented  by  their  mort- 
gages that  they  were  in  possession  as  owners,  and  the  mort- 
gagees had  a  right  to  rely  upon  this  representation,  for  neither 
fact  nor  record  contradicted  it ;  on  the  contrary,  every  fact 
open  to  observation  supported  it.  Not  only  was  there  an  as- 
sertion of  ownership  by  possession,  but  there  was  a  definite 
claim  of  ownei^ship  in  the  conveyance  of  the  land,  and  in  the 
report  which  the  parties  gave  out  that  they  held  by  an  un- 
recorded deed.  What  more  the  mortgagees  could  have  done 
than  they  did,  we  can  not  conceive ;  nor  can  we  imagine 
what  stronger  evidences  of  ownership  they  could  have  been 
required  to  obtain,  since  the  possession  gave  their  mort- 
gagors a  title  as  perfect  and  as  high  as  it  was  possible  for  them 
to  secure.  Standing,  as  the  mortgagees  do,  in  the  favored 
position  of  bona  fide  purchasers,  they  can  not  be  deprived 
of  their  rights  under  their  mortgages  by  one  claiming  under  an 
unrecorded  deed  executed  forty  years  ago,  for  their  position 
is  a  vast  deal  stronger  and  higher  than  that  of  their  mort- 
gagors. 

If  a  party  is  a  bona  fide  purchaser  he  will  be  protected,  no 
matter  how  defective  his  grantor's  title.  Strong  as  this  state- 
ment is,  it  is  yet  not  so  strong  as  the  authorities  warrant. 
One  of  the  most  able  and  philosophical  of  our  law  writers  fully 
discusses  this  question,  and  in  the  course  of  his  discussion 
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says :  '*  In  applying  the  doctrine  o{  bona  fide  purchase — ^and 
tliis  is  the  very  essence  of  the  doctrine— equity  does  not  in- 
tend to  pass  upon  and  decide  the  merits  of  the  two  litigant  par- 
ties ;  it  does  not  decide  that  the  title  of  the  defendant  is 
valid^  and  therefore  intrinsically  the  better,  and  superior  to 
that  of  the  plaintiff.  On  the  contrary,  the  protection  given 
by  way  of  defence  theoretically,  assumes  that  the  title  of  the 
purchaser  is  really  defective  as  against  that  of  his  opponent ; 
at  all  events,  the  court  of  equity  wholly  ignores  the  ques- 
tion of  validity,  declines  to  examine  into  the  intrinsic  merits 
of  the  two  claims,  and  bases  its  action  upon  entirely  different 
considerations."  2  Pomeroy  Eq.  Juris.,  section  739.  In  this 
instance,  the  mortgagees  are  protected,  because  they  acquired 
in  good  faith  a  title  which  all  things  indicated  was  valid,  and 
neither  fact  nor  record,  known  to  them,  or  which  the  utmost 
vigilance  would  have  revealed  to  them,  or  to  any  one,  clouded 
or  shadowed  the  title  of  their  mortgagors. 

The  decree  of  foreclosure  is  unimpeachable,  and  the  com- 
plaint for  review  can  not  stand. 

Judgment  reversed. 

Filed  Jan.  16, 1890. 
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QuABAinrsr.— IKrcd  Engagenunt  to  Bay. — Continuing  Ouaranty. — Notice  (^ 
Acceptance. — ^The  following  writing :  "  Union  City,  Indiana,  March  17th 
1882.  Messn,  Griffith  Bro/Aer»— Please  let  mj  daughter,  Mre.  W.  e! 
Headington,  have  what  goods  she  wants,  and  I  will  stand  good  for  the 
money  to  settle  the  bills.  You  will  find  the  pay  part  all  right  with  her, 
I  think,"  (Signed)  Wm.  Wright,  is  a  direct  engagement  to  pay,  and 
constitutes  a  continuing  guaranty.  Notice  of  its  acceptance  was  not 
necessary  to  render  the  promisor  liable. 
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SAMB.—  When  Notice  Imputed. —  What  EaaenHal  to  Complete  the  ContracL — 
When  the  contract  of  guaranty  is  executed  contemporaneously  with,  and 
as  a  part  of,  the  consideration  for  the  contract  or  transaction  guaranteed, 
the  law  imputes  notice  to  all  the  parties  immediately  related  to  the 
transaction  of  its  character  and  extent,  and  no  further  notice  of  the 
acceptance  of  the  guaranty  is  required.  The  acceptance  of  the  guaranty 
and  the  performance  of  the  consideration  upon  which  it  rests  are  all 
that  are  essential  to  make  the  contract  complete  and  enforceable. 

Same. —  When  Notice  UnnecesacLry, — Concluawe  Gtua-aniy, — If,  upon  a  fair  con- 
struction of  the  instrument,  it  appears  to  be  the  personal  undertaking 
of  the  guarantor  to  pay  for  goods  sold,  or  to  be  sold,  to  a  third  person, 
it  will  be  regarded  as  an  absolute  promise  or  conclusive  guaranty,  which, 
when  acted  on,  makes  the  promisor  immediately  liable,  and  no  notice 
is  necessary  of  the  acceptance  of  the  guaranty. 

Same. —  When  Regarded  as  Oontinuing, — Unless  the  words  in  which  the 
guaranty  is  expressed  fairly  imply  that  the  liability  of  the  guarantor  is 
to  be  limited,  it  continues  until  the  guaranty  is  revoked. 

From  the  Randolph  Circuit  Court. 

T.  Shockney,  for  appellant. 

/S.  R.  Bell  and  /.  B.  RoaSy  for  appellees. 

Mitchell,  C.  J. — Action  upon  a  writing  in  the  following 
words: 

"  Union  City,  Ind.,  March  17th,  1882. 
*^  Messrs.  Griffith  Brothers : 

"  Please  let  my  daughter,  Mrs.  W.  E.  Headington,  have 
what  goods  she  wants  and  I  will  stand  good  for  the  money 
to  settle  the  bills.  You  will  find  the  pay  part  all  right  with 
her  I  think.  .  Yours  truly,  Wm.  Wright.'^ 

The  questions  presented  arise  on  the  complaint,  the  mate- 
rial averments  of  which  are  to  the  effect  that  Mrs.  Heading- 
ton  applied  to  the  plaintiffs  to  purchase  millinery  goods,  and 
that  the  plaintiffs  declined  to  furnish  them  to  her  on  credit ; 
that  thereupon,  in  consideration  that  they  agreed  to  sell  and 
deliver  to  her  from  time  to  time  on  credit  such  goods  and 
merchandise  as  she  might  require  in  her  business,  the  defend- 
ant, her  father,  by  the  contract  above  set  out,  promised  and 
agreed  to  pay  for  the  goods  so  to  be  furnished. 

It  is  averred  that,  relying  upon  the  agreement  so  made,  the 
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plaintiffs  from  time  to  time  sold  and  delivered  to  Mrs.  Head- 
ington  goods  and  merchandise  to  the  amount  of  $2^264.56, 
and  that  there  remains  due  them  on  account  thereof  $426.78, 
for  which  they  pray  judgment  against  the  defendant. 

It  is  contended  that  the  complaint  fails  to  state  a  cause  of 
action^  because  it  contains  no  allegation  that  the  plaintiffs, 
within  a  reasonable  time  after  receiving  the  communication 
above  set  out,  notified  the  defendant  of  the  acceptance  of  the 
proposal  or  direction  therein  contained. 

The  rule  is  abundantly  maintained  which  requires  that 
upon  an  offer  or  mere  proposal  to  become  responsible  for 
credit,  which  may,  or  may  not,  be  extended  to  another,  the 
person  making  the  offer  must  be  notified  within  a  reasonable 
time  of  its  acceptance  in  order  that  he  may  be  held  as  a  guar- 
antor. This  is  so,  upon  the  familiar  principle  that,  while  the 
proposition  remains  pending,  without  notice  of  acceptance 
tliat  simultaneous  concurrence  of  mind  essential  to  the  com- 
})letion  of  a  contract  has  not  taken  place.  Furst  &  Bradley 
^Jfg-  Co.  V.  Blacky  111  Ind.  308,  and  cases  cited;  Powers  v. 
BumoratZj  12  Ohio  St.  273;  Brandt  Suretyship  and  Guar- 
anty, section  157.  "A  mere  offer,"  as  has  offcen  been  said, 
'^  not  accepted,  is  not  a  contract,  and  a  mere  mental  accept- 
ance of  a  proposition,  not  communicated  to  the  party  to  be 
charged,  is  not  an  acceptance  at  all  in  the  eye  of  the  law." 
Kellogg  v.  Stockton,  29  Pa.  St.  460 ;  Walker  v.  Forbes,  25 
Ala.  139  (60  Am.  Dec.  498). 

Where,  however,  the  delivery  of  the  guaranty  is  not  a 
mere  incipient  step  in  the  transaction,  but  is  in  fact  a  part, 
or  the  consummation  of  the  contract  to  which  it  is  collateral, 
the  acceptance  of  the  guaranty  and  the  performance  of  the 
consideration  upon  which  it  rests  are  all  that  are  essential  to 
make  the  contract  complete  and  enforceable.  Snyder  v.  Click, 
112  Ind.  293,  and  cases  cited ;  Davis  v.  Wells,  104  TJ.  S.  159. 
As  has  been  well  observed,  however,  "  Care  must  be  taken  in 
all  cases  to  mark  the  distinction  between  a  consummate  and 
perfect  guaranty,  and  a  mere  proposal,  or  offer,  or  tender  of 


NOVEMBER  TERM,  1889.  481 

Wright  V.  Griffith  et  aL 

guaranty^  which  must  be  accepted,  and  the  acceptance  noti- 
fied to  the  maker^  and  his  final  assent  to  the  engagement  be 
obtained  ere  it  can  become  a  perfect  and  concluded  contract/' 
3  Addison  Contracts,  section  1115. 

Mrs.  Headington,  so  it  is  averred  in  the  complaint,  ap- 
plied to  the  plaintiffs  to  purchase  goods  on  credit.  The  ap- 
plication was  declined.  Then  followed  the  letter  of  her 
father,  in  which  he  requested  them  to  let  her  have  what 
goods  she  wanted,  adding,  "  I  will  stand  good  for  the  money 
to  settle  the  bills."  Thereupon^  in  reliance  upon  the  prom- 
ise contained  in  the  letter,  goods  were  furnished  as  requested. 
The  letter  was  therefore  not  a  mere  overture  or  proposition, 
it  was  the  final  consummation  of  a  pending  arrangement,  in 
pursuance  of  which  the  writer's  daughter  was  furnished  with 
goods. 

When  the  contract  of  guaranty  is  executed  contempo- 
raneously with,  and  as  a  part  of,  the  consideration  for  the 
contract  or  transaction  guaranteed,  the  law  imputes  notice  to 
all  the  parties  immediately  related  to  the  transaction  of  its 
character  and  extent,  and  no  further  notice  of  the  acceptance 
of  the  guaranty  is  required.  Furst  &  Bradley  Mfg.  Co.  v. 
Blacky  supra;  Brandt  Suretyship  and  Guaranty,  section 
164;  Paige  v.  Parker,  8  Gray,  211. 

Moreover,  it  is  an  established  rule,  applicable  to  cases  like 
the  present,  that,  if  upon  a  fair  construction  of  the  instru- 
ment it  appears  to  be  the  personal  undertaking  of  the  guar- 
antor to  pay  for  goods  sold,  or  to  be  sold  to  a  third  person,  it 
will  be  regarded  as  an  absolute  promise  or  conclusive  guar- 
anty, which  when  acted  on,  makes  the  promisor  immediately 
liable,  and  no  notice  is  necessary  of  the  acceptance  of  the 
guaranty.  Ward  v.  Wilson,  100  Ind.  52  (50  Am.  R.  763)  ; 
Kline  v.  Raymond,  70  Ind.  271 ;  Wills  v.  Ross,  77  Ind.  1  (40 
Am.  R.  279) ;  BirdsaU  v.  Heacock,  32  Ohio  St.  177 ;  Wise 
V.  Miller,  45  Ohio  St.  388;  Powers  v.  Bumoraiz,  supra; 
Vol.  121.— 31 
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Dotiglaaa  v.  Howland^  24  Wend.  35 ;  Brandt  Suretyship  and 
Guaranty,  section  167. 

The  contract  involved  in  the  present  case  is  a  direct  en- 
gagement to  pay.  The  language  is  in  effect,  ^*  let  my  daughter 
have  what  goods  she  wants  and  I  will  pay  the  bills.''  As 
was  said  in  Smith  v.  Dann,  6  Hill,  643,  a  case  parallel  with 
the  present :  ''  But  here  the  undertaking  was  absolute.  The 
defendant  said  to  the  plaintiffs,  in  substance,  ^  If  you  deliver 
the  goods,  I  will  guaranty  the  payment.'  We  can  not  add  a 
condition  that  the  defendant  shall  have  notice.  He  should 
have  provided  for  that  himself  in  the  proposal  made  to  the 
plaintiffs."  Scott  v.  Myatt,  24  Ala.  489 ;  Union  Bank,  etc., 
V.  Goster,  3  N.  Y.  203. 

According  to  its  terms  the  guaranty  is  not  only  absolute, 
but  it  is  continuing.  There  is  nothing  in  the  letter  to  indi- 
cate, or  from  which  the  inference  can  arise,  that  the  liability 
of  the  guarantor  was  to  be  restricted  to  a  single  transaction; 
on  the  contrary,  the  language,  which  need  not  be  repeated, 
indicates  that  successive  bills  were  contemplated.  The  rule 
is  that  unless  the  words  in  which  the  guaranty  is  expressed 
fairly  imjily  that  the  liability  of  the  guarantor  is  to  be  lim- 
ited, it  continues  until  the  guaranty  is  revoked.  Brandt 
Suretyship  and  Guaranty,  sections  133, 134.  As  we  have 
seen,  the  language  here  is  without  limitation. 

We  find  no  error. 

Judgment  affirmed,  with  costs. 

FUed  Jan.  16, 1890. 
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No.  14,006. 

LiEB  V.  Lichtenstein. 

FoBMEB  Adjudication. — Married  Woman, — Suretyship.— Res  Adjudicata. — 
A  suit  was  broaght  in  IllinoiSi  in  a  court  having  jurisdiction  of  the 
subject-matter  and  the  person,  to  recover  judgment  on  certain  promis- 
sory notes  executed  by  a  husband  and  wife.  The  wife  appeai'ed  to  the 
action  and  pleaded  suretyship.  Judgment  was  rendered  against  her, 
notwithstanding  the  plea.  The  plaintiff  afterwards  instituted  a  suit  in 
Indiana  to  foreclose  a  mortgage  executed  by  the  husband  and  wife  to 
secure  the  payment  of  the  notes,  on  which  judgment  had  been  before 
taken. 

Held,  that  in  the  subsequent  action  the  defence  of  suretyship  and  coverture 
could  not  be  pleaded  ;  that  said  questions  were  res  adjudicata. 

Same. — Applies  to  Whatever  Might  have  Been  Pleaded, — It  would  make  no 
difference  whether  the  defence  of  suretyship  was  in  fact  pleaded  as  a 
defence  to  the  suit  on  the  notes  or  not.  The  wife  was  in  coui't  and 
pleaded  to  the  complaint.  It  was  her  duty  to  plead  all  the  defence  she 
had  to  the  notes.  If  she  failed  to  plead  her  defence  of  suretyship,  and 
personal  judgment  was  rendered  against  her,  she  would  be  as  completely 
barred  from  raising  the  question  thereafter  as  if  she  had  pleaded  it  and 
it  had  been  adjudicated  against  her. 

Same. — Form  of  the  Action  Immaterial. — It  is  not  necessary  that  the  form 
of  the  action  shall  be  the  same  in  both  cases  in  order  for  the  former  to 
be  a  bar  to  the  latter.  It  is  sufficient  if  the  question  in  controversy  has 
been  once  litigated  between  the  same  parties. 

Same. — Record  tf  Former  IMaL — Condusivenessqf, — The  record  of  the  former 
case  (the  transcript  having  been  properly  certified  in  accordance  with 
the  provisions  of  section  472,  R.  S.  1881)  was  properly  admitted  in  evi- 
dence. It  showed  that  the  question  of  suretyship  had  been  raised,  tried 
and  decided  in  favor  of  the  plaintiff,  and  was  conclusive  evidence  of  it. 

Same — Parol  Emdenee,— Record  Vhaffeeted  Thereby, — Where  a  witness  is 
permitted  to  testify  as  to  the  evidence  introduced,  and  the  issues  tried 
in  the  former  trial,  no  injury  can  result,  even  if  the  evidence  is  improp- 
erly admitted,  as  the  record  of  the  former  trial  is  conclusive  as  to  those 
questions,  and  can  not  be  affected  in  any  way  by  parol  evidence. 

Pbacticb. — Demurrer, — Improper  Ruling  Upon, —  When  Not  Available  Error, — 
Where  demurrers  are  filed  respectively  by  the  appellee  and  appellant 
to  a  paragraph  of  answer,  and  tu  the  reply  thereto,  and  the  rulings  of 
the  court  are  assigned  as  error  and  cross-error,  there  is  no  available  er- 
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ror  if  the  paragraph  of  answer  was  insufficienti  even  if  the  demurrer 
was  improperly  oyermled  to  the  reply.  ' 

From  the  Elkhart  Circuit  Court. 

J.  H.  Bakery  J.  H.  Defreea  and  A.  8.  Zook,  for  appellant. 
W.  L.  SUmex  and  E.  E,  MummeH,  for  appellee. 

Olds,  J.— On  July  19th,  1879,  Sarah  C.  Lieb,  the  appel- 
lant, and  A.  S.  Lieb,  her  husband,  executed  two  notes,  pay- 
able to  one  S.  P.  Kent,  for  $600  each,  one  due  in  twelve  and 
the  other  in  eighteen  months  from  date,  and  both  payable  at 
the  City  National  Bank  of  Goshen,  Indiana ;  and  on  the 
24th  day  of  July,  1879,  the  said  Lieb  and  Lieb  also  executed 
a  mortgage  on  certain  real  estate  in  said  city  of  Goshen,  in 
Elkhart  county,  Indiana,  to  said  Kent,  to  secure  the  pay- 
ment of  said  notes,  and  in  said  mortgage  it  was  recited  that 
said  notes  were  for  the  balance  of  the  purchase-money  for  a 
stock  of  dry  goods  sold  to  said  Sarah  C.  Lieb  by  S.  P.  Kent 
July  19,  1879 ;  said  Kent  sold,  and  transferred  by  indorse- 
ment, said  notes  to  the  plaintiff  below,  the  appellee,  Abra- 
ham Lichtenstein  ;  afterwards,  on  the  25th  day  of  April, 
1 885,  said  Lichtenstein  brought  suit  on  said  notes,  secured 
by  said  mortgage,  against  said  Lieb  and  Lieb,  in  the  superior 
court  of  Cook  county,  in  the  State  of  Illinois,  and  recovered 
judgment  in  said  cause  in  said  court  against  said  defendant, 
Sarah  C.  Lieb,  for  the  sum  of  (872,  together  with  costs. 

Afterwards  the  plaintiff,  Lichtenstein,  brought  this  action 
in  the  Elkhart  Circuit  Court  against  Lieb  and  Lieb,  and 
other  persons  owning  junior  incumbrances,  for  judgment 
against  Lieb  and  Lieb,  and  for  a  foreclosure  of  the  mortgi^ 
against  all  of  the  defendants,  setting  out  in  the  complaint  the 
facts  as  above  stated  as  to  the  recovery  of  the  judgment  in 
the  superior  court  of  Cook  county. 

In  the  suit  on  the  notes,  in  the  superior  court  of  Cook 
county,  Illinois,  the  complaint  contained  several  counts ;  one 
upon  each  note  ;  one  for  $3,000,  for  goods  sold  and  delivered; 
for  $3,000  for  money  lent  and  advanced ;  for  $3,000  for  money 
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paidy  laid  out  and  expended  ;  for  $3,000  money  had  and  re- 
ceived to  and  for  the  use  of  the  defendant ;  for  $3,000  inter- 
est ;  for  $3,000  for  labor  and  materials,  and  for  $3,000  for 
balance  due  on  account. 

The  defendant,  Susan  C.  Lieb,  answered  to  the  complaint 
in  this  case,  in  several  paragraphs.  The  plaintiff  demurred 
to  each  paragraph,  and  the  court  sustained  the  demurrer  to 
the  fifth  paragraph,  to  which  ruling  she  excepted^  and  assigns 
such  ruling  as  error. 

The  plaintiff  replied  to  the  answer  in  several  paragraphs, 
and  the  appellant  demurred  to  each,  and  the  court  overruled 
the  demurrer.  The  court  overruled  the  demurrer  to  the  first 
and  second  paragraphs  of  reply,  to  which  ruling  appellant 
excepted,  and  assigns  the  ruling  as  error. 

The  court  made  a  special  finding  of  facts,  and  stated  its 
conclusions  of  law,  and  the  appellant  excepted  to  the  con- 
clusions of  law  stated  by  the  court,  and  assigns  error  thereon. 
Error  is  also  assigned  on  the  overruling  of  the  appellant's 
motion  for  a  new  trial. 

The  only  alleged  error  questioning  the  ruling  of  the  court 
on  the  demurrers  to  the  pleading  which  is  discussed  by  coun- 
sel for  appellant  is  the  ruling  of  the  court  in  overruling  the 
demurrer  to  the  first  paragraph  of  appellee's  reply.  This 
paragraph  of  reply  is  addressed  to  the  second  amended  para- 
graph of  appellant's  amended  answer. 

The  appellee  demurred  to  the  said  second  amended  para- 
graph of  answer,  and  excepted  to  the  ruling  of  the  court  in 
overruling  the  demurrer,  and  assigns  such  ruling  as  a  cross- 
error.  So  that  if  the  paragraph  of  answer  is  insufficient, 
there  would  be  no  available  error  even  if  the  demurrer  was 
improperly  overruled  to  the  reply. 

The  second  paragraph  of  amended  answer  alleges  as  a  de- 
fence to  the  mortgage  that  the  sole  and  only  consideration  for 
the  execution  of  the  same  was  the  individual  indebtedness 
of  her  husband,  Alexander  S.  Lieb,  to  Solomon  P.  Kent,  and 
that  said  Alexander  S.  Lieb  was,  at  the  time  of  its  execution. 
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and  still  is,  her  husband,  and  that  she  was  not,  nor  is  she 
now,  in  any  manner  indebted  to  said  Kent,  and  she  never 
received  any  part  of  the  consideration  for  said  mortgage,  and 
that  she  was  only  surety  for  her  husband;  that  at  the  time 
of  the  execution  of  said  mortgage  she  was  a  resident  of  the 
city  of  Goshen,  in  the  county  of  Elkhart,  and  State  of  In- 
diana ;  that  the  real  estate  described  in  said  mortgage  was, 
before  the  time  of  executing  said  mortgage,  her  own  separate 
property,  held  and  owned  by  her  in  her  own  right,  and  that 
she  derived  her  title  thereto  by  gift,  devise  and  descent,  said 
property  having  been  owned  by  her  father  in  his  lifetime, 
and  came  to  her  from  him  and  by  gift  from  her  mother  and 
brothers  and  sisters,  and  that  said  mortgage  was  executed  in 
said  city  of  Goshen. 

The  paragraph  of  reply  addressed  to  this  paragraph  of  an- 
swer alleged  that  in  the  suit  in  the  superior  court  of  Cook 
county,  upon  these  identical  not€S  secured  by  the  mortgage, 
the  defendant  Sarah  C.  Lieb  pleaded  as  a  defence  to  said 
notes  the  fact  that  she  was  only  surety  on  said  notes  for  her 
husband,  A.  S.  Lieb,  and  that  said  notes  were  given  for  his 
individual  debt,  and  that  said  issue  of  suretyship  was  tried 
and  determined,  and  a  finding  and  judgment  rendered  on  said 
issue  in  said  cause  in  &vor  of  said  plaintiff  and  against  said 
defendant  Sarah  C  Lieb,  as  alleged  in  the  complaint. 

The  notes  and  mortgage  were  given  as  security  for  the  same 
debt,  the  mortgage  being  the  mere  incident,  or  given  as  se- 
curity for  the  debt  represented  by  the  not.es.  Suit  was  brought 
in  the  superior  court  of  Cook  county,  a  court  having  juris- 
diction of  the  subject-matter  and  the  person  of  the  appellant. 
The  appellant  appeared  in  said  cause  and  answered  the  com- 
plaint upon  the  notes.  In  that  cause  she  had  the  right  to 
plead  any  defence  she  might  have  to  the  notes,  and  have  her 
rights  adjudicated.  She  had  the  right  to  have  the  questions 
of  suretyship  and  coverture  tried.  If  she  had  pleaded  that 
she  was  a  married  woman  at  the  time  of  the  execution  of  the 
notes,  and  that  the  notes  were  given  for  the  sole  and  indi- 
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vidual  debt  of  her  husband^  and  that  she  was  only  surety  on 
the  notes^  it  would  have  constituted  a  good  defence  to  the 
notes,  and  had  that  issue  been  found  in  her  favor,  and  judg* 
ment  accordingly,  and  that  judgment  pleaded  as  a  defence  to 
the  mortgage,  it  would  have  been  a  complete  defence  to  the 
foreclosure  of  the  mortgage,  and  that  judgment  pleaded  and 
proven  would  have  been  conclusive  in  this  action,  brought 
by  the  same  plaintiff.  If  binding  and  conclusive  as  to  the 
plaintiff,  it  must  also  be  conclusive  as  to  the  defendant,  Sarah 
C.  Lieb.. 

It  is  alleged  in  the  paragraph  of  reply  that  issue  was  joined 
on  the  question  of  suretyship  of  said  Sarah  C.  Lieb  on  the 
notes,  and  tried  and  adjudicated  in  favor  of  the  plaintiff. 
That  being  true,  that  question  is  res  judicata. 

We  have  stated  that  suretyship  and  coverture,  if  pleaded 
to,  the  complaint  on  the  notes,  would  have  been  a  complete 
defence.  It  appears  from  the  complaint,  and  it  is  alleged  in 
the  second  amended  paragraph  of  answer  to  which  the  reply 
under  consideration  is  addressed,  that  Lieb  and  Lieb  were  at 
the  time  of,  and  before  the  execution  of  the  mortgage,  resi- 
dents of  Goshen,  Elkhart  county,  Indiana.  The  notes  are 
dated  at  Goshen,  and  payable  in  the  bank  at  Goshen  ;  they 
were  executed  after  the  act  of  1879,  in  relation  to  married 
women,  was  in  force,  but  that  act  only  relieved  married  wo- 
men from  their  disability  in  so  far  as  to  allow  them  to  con- 
tract in  relation  to  their  own  separate  property,  and  concern- 
ing their  own  separate  trade  or  business  and  labor  and  services. 
But  even  after  the  act  of  1879  took  effect,  married  women 
were  not  liable  on  contracts  of  suretyship,  so  that  coverture 
and  suretyship  constituted  a  good  defence  to  a  note  signed 
by  a  married  woman  after  said  act  took  effect,  and  it  would 
make  no  difference  whether  the  defence  of  suretyship  was  in 
fact  pleaded  as  a  defence  to  the  suit  on  the  notes  or  not.  Mrs. 
Lieb  was  in  court  and  pleaded  to  the  complaint,  and  it  was 
her  duty  to  plead  all  defences  she  had  to  the  notes,  and  if  she 
'Qdled  to  plead  her  defence  of  suretyship,  and  personal  judg- 
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ment  was  rendered  against  her^  she  would  be  as  completely 
barred  from  raising  the  question  thereafter  as  if  she  had 
pleaded  it  and  it  had  been  adjudicated  against  her.  Stringer 
V.  Adams,  98  Ind.  639;  Wright  v.  Anderson,  117  Ind.  349; 
Wilson  V.  Buell,  117  Ind.  315;  Griffin  v.  Hodshire,  119 
Ind.  236 ;  Frazer  v.  Clifford,  94  Ind.  482 ;  Haas  v.  Shaw, 
91  Ind.  384. 

The  appellant  offered  to  prove  hj  witnesses  facts  tending 
to  show  that  the  debt  for  which  the  notes  were  given,  and 
the  mortgage  executed  to  secure,  was  the  individual  debt  of 
the  appellant^s  husband;  that  the  husband  purchased  the 
stock  of  goods  from  Kent,  and  the  goods  became  his  prop- 
erty, and  the  notes  were  given  for  part  of  the  purchase-money, 
and  the  court  excluded  the  testimony,  and  this  ruling  is  com- 
plained of  as  error.  It  is  contended  that,  notwithstanding 
Mrs.  Lieb  was  sued  upon  the  notes  secured  by  this  mort- 
gage, and  appeared  and  answered  in  said  cause  that,  as  that 
suit  was  upon  the  notes  and  this  is  for  a  foreclosure  of  the 
mortgage,  she  is  not  bound  by  the  former  adjudication, 
although  the  question  of  her  suretyship  on  the  notes  was 
tried  and  determined  against  her ;  that  she  may  again  try 
the  question  in  the  action  to  foreclose  the  mortgage,  and 
show  that  the  debt  for  which  the  mortgage  was  given  was 
the  debt  of  her  husband,  and  that  she  is  only  surety.  We 
can  not  agree  with  this  theory.  It  is  not  necessary  that  the 
form  of  the  action  shall  be  the  same  in  both  cases  in  order 
for  the  former  to  be  a  bar  to  the  latter.  It  is  sufficient  if 
the  question  in  controversy  has  been  once  litigated  between 
the  same  parties. 

In  the  case  of  Turner  v.  Allen,  66  Ind.  262,  suit  was  brought 
for  the  collection  of  a  promissory  note  and  for  foreclosure  of 
the  mortgage  securing  the  same,  and  it  was  answered  that 
the  note  and  mortgage  were  given  solely  for  the  purchase- 
money  for  the  mortgaged  premises,  which  had  been  conveyed 
by  the  plaintiff  to  the  defendant  by  a  warranty  deed,  and  that 
there  had  been  a  breach  of  the  covenants  of  the  deed  whereby 
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he  had  suffered  damage^  etc.  The  plaintiff  replied  that  the 
matters  alleged  in  the  answer  had  been  adjudicated  in  a 
former  action  by  the  mortgagor  against  the  mortgagee  on 
the  covenants  of  warranty,  and  it  was  held  that  snch  former 
adjudication  was  a  bar  to  the  defence  pleaded  in  the  answer, 
and  forever  set  them  at  rest. 

The  court,  in  that  case,  say :  "  The  defence  in  this  ac- 
tion, and  the  cause  of  action  in  the  former  action,  both  sought 
the  recovery  of  damages,  for  the  same  breach  of  the  same  cov- 
enant of  warranty.  It  is  clear,  therefore,  that  all  the  mat- 
ters  which  fairly  arise  under  the  second  paragraph  of  the  ap- 
pellant's answer,  in  this  case,  might  have  been  litigated,  tried 
and  determined  in  the  former  action  between  the  same  par- 
ties. In  such  a  case,  the  law  is  well  settled,  that  all  those 
matters  must  be  considered  as  at  ^  rest  forever.' ''  So  in  this 
case  it  must  be  held,  as  we  think,  that  the  question  as  to 
whether  or  not  the  debt  for  which  both  the  notes  and  the 
mortgage  were  given  m^ht  have  been  tried,  litigated  and 
determined  in  the  suit  upon  the  notes,  and  therefore  is  ^*  at 
rest  forever."  The  same  doctrine  was  held  in  the  case  of 
Baker  v.  StcUe,  ex  rd.,  109  Ind.  47. 

In  the  case  of  Beid  v.  HuBtoUj  55  Ind.  173,  in  an  action 
on  a  promissory  note  where  the  defendant  pleaded,  by  way  of 
counter-claim,  that  he  had  been  defrauded  and  damaged  by 
the  plaintiff  in  the  execution  of  a  bond  given  in  the  course 
of  the  same  business  transaction  in  which  the  note  in  suit 
was  executed,  the  same  matter  of  counter-claim  having  been 
set  up  in  a  suit  on  the  bond,  it  was  held  that  it  was  res 
judicata. 

In  the  case  of  Reeves  v.  Ploughy  46  Ind.  350,  it  was  held 
to  a  complaint  to  have  a  judgment  declared  satisfied,  that  it 
was  a  good  answer  to  plead  that  the  same  matter  alleged  in 
the  complaint,  was  set  up  in  an  answer  to  a  motion  for  leave 
to  issue  execution  on  the  judgment,  and  that  such  matters 
were  in  that  proceeding  adjudicated.  Hays  v.  Carry  83  Ind. 
275;  Kilander  v.  Hoover j  111  Ind.  10. 
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In  the  action  upon  the  notes  the  question  as  to  whether 
the  debt  for  which  they  were  given  was  the  individual  debt 
of  Mrs.  Leib  might  have  been  pleaded^  and  it  was  her  duty 
to  so  plead  it^  and  if  she  did  not  she  waived  her  right  to 
plead  it,  and  that  adjudication  settled  and  set  at  rest  the 
question  as  to  her  liability  on  the  note.  It  was  a  complete 
defence  to  the  notes,  as  well  as  the  mortgage,  and  must  be 
deemed  to  have  been  adjudicated  between  her  and  the  plain- 
tiff in  the  former  action.  There  is  a  material  difference  be- 
tween the  question  of  suretyship  on  a  note  in  such  a  case  as 
we  have  under  consideration,  and  the  ordinary  suretyship  on 
a  note  executed  by  a  person  capable  of  binding  himself  as 
surety  by  such  a  contract.  Ordinarily  it  is  not  a  defence  to 
the  action,  but  in  this  case  the  wife  was  not  liable  as  surety, 
and,  if  liable  at  all,  it  must  be  as  a  principal  debtor. 

As  before  stated,  there  were  other  paragraphs  joined  with 
the  paragraphs  on  the  notes  in  the  former  action,  and  the 
court  permitted  a  witness  on  behalf  of  the  appellee  to  testify 
that  all  the  evidence  introduced  on  the  trial  of  the  cause  was 
the  notes,  and  the  only  issues  tried  were  the  issues  joined  on 
the  paragraphs  of  the  complaint  which  declared  upon  the 
notes.  As  the  record  in  that  cause  was  conclusive  on  the 
question  of  suretyship  and  as  to  her  liability  on  the  notes, 
and  the  record  was  introduced,  and  the  finding  was  in  ac- 
cordance with  that  adjudication,  the  parol  evidence  could  do 
no  harm.  The  appellant  was  bound  by  the  record  as  con- 
clusively in  the  absence  of  the  evidence  as  she  was  by  the 
introduction  of  the  evidence,  she  could  not  be  harmed  even 
if  erroneous. 

Numerous  questions  are  presented  as  to  the  rulings  of  the 
court  in  the  admission  of  evidence  involving  the  same  legal 
principles  we  have  decided,  and  we  do  not  deem  it  necessary 
to  extend  the  record  by  stating  each  in  detail.  It  is  farther 
urged  that  the  court  erred  in  admitting  in  evidence  the  tran- 
script of  the  judgment  rendered  in  the  superior  court  of  Cook 
county,  Illinois,  on  the  notes.     The  transcript  was  properly 
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certified  in  accordance  with  the  provisions  of  section  472^  R. 
S.  1881,  and  was  properly  admitted  in  evidence.  Westcott  v. 
Brotim,  13  Ind.  83 ;  Holt  v.  Alloway,  2  Blackf.  108 ;  Bailey 
V.  Martin,  119  Ind.  103. 

It  is  further  contended  that  there  was  no  evidence  to  sup- 
port the  finding  of  the  court  that  the  notes  were  given  to 
evidence  the  sole  and  separate  indebtedness  of  the  said  ap- 
pellant, Sarah  C.  Lieb.  The  record  of  the  former  case 
showed  that  such  fact  was  put  in  issue,  and  tried  in  the  case 
on  the  notes,  and  found  in  favor  of  the  plaintiflT,  and  against 
the  appellant,  and  such  record  established  the  fact  found, 
and  was  conclusive  evidence  of  it. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Mitchell.,  C.  J.,  took  no  part  in  the  decision  of  this 
cause. 

Filed  Jan.  16, 1890. 


No.  15,022. 

Klepfer  17.  The  State. 

iHTOZiOATiNa  Liquor. —  Unlawful  Sale,— Defence  qf  Agency, —  Evidence, — 
Cro89-Examination, — In  a  prosecution  for  the  unlawful  sale  of  intoxicat- 
ing liquor,  the  defendant  having  introduced  evidence  tending  to  show 
that  he  made  the  sale  for  one  T.,  who  had  a  license,  as  his  agent  or  har- 
tender,  the  State  had  the  right  to  meet  the  testimony  either  by  a  cross- 
examination  of  the  defendant's  witnesses  or  hj  calling  witnesses  after 
the  defendant  had  rested  his  case. 

Same. — Agency. — Evidence  to  Diaprave. — The  State  had  the  right,  as  throw- 
ing light  upon  the  question  whether  the  defendant  was  carrying  on  the 
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business  as  the  agent  of  T.  or  for  himself,  to  show  hj  its  witness,  a  sta- 
tion agent,  that  goods  were  shipped  occasionally  in  the  name  of  the 
defendant,  some  of  which  came  subseqoentlj  to  the  date  of  the  sale ; 
and  the  fact  that  some  of  the  articles  were  shipped  after  the  alleged 
sale,  did  not  render  the  testimony  incompetent. 
Same.— fVoseeuetn^  AUomeif.'-BqMrled  Caaes.— Bight  to  Bead  from.— The 
prosecuting  attorney  has  the  right  in  argument  to  the  jury  to  read  from 
law  books,  and  from  the  Indiana  Reports,  and  to  state  his  own  conclusions 
as  to  what  was  proven  by  the  evidence  in  the  light  of  the  decided  cases 
so  read. 

From  the  Marion  Circuit  Court. 

B.  F.  Davis,  W.  A.  MaHz  and  B.  F.  WaU8,  for  appellant. 
Z.  T.  Michener,  Attorney  Oeneral,  and  •/.  H.  OHleU,  for 
the  State. 

Berkshire,  J. — This  was  a  prosecution  under  section 
5320;  B.  S.  1881.  The  charge  in  the  indictment  is  that,  ou 
the  12th  day  of  February,  1889,  in  the  county  of  Marion^ 
and  State  of  Indiana,  the  defendant  did  unlawfully  sell  to 
one  Charles  Cory  intoxicating  liquor  in  a  quantity  greater 
than  a  gill  and  less  than  a  quart,  for  the  price  of  ten  cents, 
not  being  licensed  so  to  do. 

There  was  a  jury  trial,  the  defendant  was  found  guilty,  and 
a  fine  of  $100  assessed,  and  over  a  motion  for  a  new  trial 
judgment  was  rendered  in  accordance  with  the  verdict. 

The  only  error  assigned  to  which  our  attention  has  been 
called  in  the  brief  of  the  appellant  relates  to  the  ruling  of 
the  court  overruling  the  motion  for  a  new  trial. 

The  motion  contains  several  reasons ;  those  from  one  to 
five,  inclusive,  refer  to  the  court's  rulings  overruling  certain 
objections  to  certain  questions  propounded  by  the  prosecut- 
ing attorney  to  two  of  the  witnesses;  the  sixth  reason  is  that 
the  court  erred  in  refusing  to  strike  out  the  testimony  given 
by  a  witness  called  by  the  State. 

The  seventh  reason  refers  to  the  instructions  given  by  the 
court  to  the  jury ;  the  eighth  to  alleged  misconduct  of  the 
prosecuting  attorney  in  his  closing  argument  to  the  jury. 

The  ninth  reason  is  that  the  verdict  is  contrary  to  law ;  the 
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tenth  and  eleventh  are  substantially  the  same — that  the  ver- 
dict is  not  sustained  by  sufficient  evidence. 

We  are  iuclined  very  strongly  to  the  opinion  that  the  sev- 
eral questions  which  counsel  for  the  appellant  desired  to  pre- 
sent for  our  consideration  in  the  first  six  reasons  stated,  owing 
tc  the  condition  of  the  record,  are  not  properly  before  us. 

The  reasons  as  stated  do  not  contain  the  questions  pro- 
pounded to  the  witnesses,  but  a  printed  statement  is  referred 
to  as  accompanying  the  motion,  wherein,  the  motion  informs 
us,  the  questions  to  which  objections  were  made  will  be  found. 

We  find  a  statement  of  the  character  indicated  in  the  bill 
of  exceptions  filed  some  days  after,  and  we  also  find  a  note 
of  the  clerk  following  the  motion  for  a  new  trial,  referring 
to  the  bill  of  exceptions  for  the  said  printed  statement.  The 
statement  which  is  found  in  the  bill  of  exceptions  may,  or 
may  not,  be  the  one  referred  to  in  the  motion.  The  memo- 
randum made  by  the  clerk  can  not  be  regarded,  for  the  rea- 
son that  the  clerk  is  not  authorized  to  make  such  memoran- 
dums with  a  view  to  the  identification  of  papers  which  have 
to  be  transcribed  into  the  transcript. 

If  there  was  such  a  printed  statement  filed  with  the  motion 
as  is  therein  referred  to,  it  should  have  been  set  out  in  the 
transcript  immediately  following  the  motion  as  the  accom- 
panying paper.  But,  waiving  all  infirmities  in  the  transcript, 
and  conceding  that  the  printed  statement  is  sufficiently  iden- 
tified as  a  part  of  the  motion  for  a  new  trial,  it  will  avail  the 
appellant  nothing. 

It  was  enough  for  the  State  to  prove  the  sale  as  charged  in 
the  indictment;  this  prima  facie  entitled  the  State  to  a  con- 
viction ;  the  burden  was  then  shifted  to  the  appellant,  and  to 
avoid  a  conviction  on  the  ground  that  the  sale  was  made  un- 
der a  license,  the  evidence  tending  to  show  a  license,  and  a 
sale  under  it,  must  have  been  of  sufficient  weight  to  raise  a 
reasonable  doubt  as  to  these  two  important  facts. 

The  appellant  having  introduced  evidence  tending  to  show 
that  one  Teal  had  a  license  to  sell  intoxicating  liquors,  and 
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that  he  made  the  sale  as  Teal^s  agent  or  bartender^  the  State 
had  the  right  to  meet  that  testimony  either  by  a  cross-exam* 
ination  of  the  appellant's  witnesses  or  by  calling  witnesses 
after  the  appellant  had  rested  his  case.  We  think  the  cross- 
examination  was  proper. 

The  witness  Plummer^  called  by  the  State,  testified  that 
he  was  the  railroad  station  agent  at  the  station  to  which  goods 
and  packages  were  shipped  to  supply  the  saloon,  where  the 
sale  charged  is  claimed  to  have  been  made,  and  that  goods 
were  shipped  occasionally  in  the  name  of  the  appellant,  some 
of  which  came  at  a  date  after  the  date  at  which  the  sale  is 
charged  to  have  been  made. 

The  information  of  the  witness  as  to  the  person  in  whose 
name  the  goods  or  packages  were  shipped  he  stated  was  only 
known  to  him  from  the  contents  of  the  way-bills. 

The  appellant  moved  to  strike  out  all  of  the  witness's  tes- 
timony, and,  as  we  understand  the  record,  that  part  of  it 
which  he  derived  from  way-bills  was  stricken  oat,  bat 
whether  so  or  not,  the  motion  covered  the  entire  testimony 
of  the  witness,  and  a  part  of  it  was  evidently  projier. 

That  some  of  the  articles  to  which  the  testimony  of  the 
witness  related  were  shipped  after  the  sale  is  alleged  to  have 
been  made,  did  not  render  the  testimony  incompetent.  It, 
with  other  testimony,  was  proper  as  throwing  light  upon  the 
question  whether  the  appellant  was  carrying  on  the  business 
as  the  agent  of  Teal  or  for  himself. 

We  do  not  think  there  was  any  misconduct  on  the  part  of 
the  prosecuting  attorney.  This  being  a  criminal  prosecution, 
he  had  the  right  to  read  from  law  books,  and  especially  from 
the  reported  cases  of  this  court,  and  to  state  his  own  con- 
clusions as  to  what  was  proven  by  the  evidence  in  the  light 
of  the  decided  cases  from  which  he  read ;  and,  as  we  under* 
stand  the  record,  he  did  not  step  over  this  line. 

The  evidence  supports  the  verdict.  From  the  facts  as 
proven  the  jury  might  well  infer  that  the  claim  made  by  the 
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appellant  that  he  made  the  sale  under  a  license  that  had  been 
issued  to  Teal  was  a  mere  pretence. 

The  only  instruction  complained  of  is  the  third.  It  is 
claimed  that  there  was  no  evidence  to  which  the  instruction 
was  pertinent.  The  same  question  is  here  involved  that  is 
raised  by  the  reason  assigning  as  cause  for  a  new  trial  that 
the  verdict  is  not  sustained  by  sufficient  evidence.  We  are 
of  the  opinion  that  the  instruction  was  a  proper  one. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FUed  Jan.  15, 1890.  ^ 


No.  14,97a 

Th£  State,  ex  bel.  Wobbell,  i;.  Peelle. 

CoNSTiTunoNAi.  Law.— ^umttt  «f  8taiitlin,^Tht  C9Urf  a  Suue  Offieet.— 
The  office  of  chief  of  the  bareaa  of  statistics,  a  department  created  by 
an  act  of  the  General  Assembly  of  1879  (section  5717,  B.  S.  1881),  for 
the  purpose  of  gathering,  systematizing  and  distributing  statistical  in- 
formation and  details  relating  to  agriculture,  manufacturing,  mining, 
commerce,  education,  labor,  social  condition,  etc.,  is  a  State,  and  not  a 
legislative  office,  and  the  chief  is  a  State  officer. 

Baxe.— New  0(m8tUvtum,—SUiU  Officers  to  be  EUeied  hy  the  People.— Tenure 
tf  Office, — Legidature. — Under  the  new  Constitution,  of  1851,  the  power 
to  elect  State  officers  whose  duties  are  general  remains  with  the  people, 
and  State  officers  must  be  chosen  by  the  electors  of  the  State  in  such 
manner  as  may  be  prescribed  by  law,  and  it  is  the  duty  of  the  Legisla- 
ture in  creating  a  State  office  to  fix  the  term  of  the  office,  and  provide 
for  the  election  of  the  officer  by  the  people. 

Same. — Manner  of  EUelion. — Attthority  of  Legislature. — Statute, — Construction 
cf. — By  section  1,  article  15,  of  the  Constitution,  which  provides  that, 
''All  officers  whose  appointments  are  not  otherwise  provided  for  in  this 
Constitution  shall  be  chosen  in  such  manner  as  now  is  or  hereafter  may 
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be  law/'  aathoritj  is  conferred  upon  the  Legislature  to  prescribe  by 
law  the  mawMr  of  electing  such  officers,  but  not  the  power -itself  to 
elect. 

Sams. — Act  qf  1879  Unrepealed. — The  act  of  1883  amending  section  2  of 
the  act  of  1879,  providing  for  the  election  of  the  chief  of  the  bureau  of 
statistics  bj  the  General  Assembly,  is  unconstitutional  and  void,  and 
the  act  of  1879,  attempted  to  be  amended,  is  still  in  force. 

Same. — Oovemor. — May  FiU  Foeaney.— Section  2  of  the  act  of  1879,  pro- 
viding that  the  Governor  shall  appoint  the  chief  of  the  bureau  of  sta- 
tistics is,  in  so  far  as  it  provides  for  such  appointment,  simplj  declara- 
tory of  the  Constitution,  and  gives  to  the  Governor  onlj  the  power  he 
possessed  by  virtue  of  it,  t.  e.,  the  power  to  fill  the  vacancy  until  an 
election  by  the  people. 

SAiiE,— Tenure,— Fixed  by  Section  B  of  Act  of  2879.— The  effect  of  this  sec- 
tion, which  is  valid  and  operative  to  fix  the  tenure  of  the  office^  is  to 
fix  it  at  two  years. 

Same. — Bight  of  People  to  Elect  at  Oenend  EUetUm, — Oovemoi'a  Appoiniee, — 
Ifarm  of  Office, — ^The  people  have  the  right  to  elect  the  chief  of  the  bureau 
of  statistics  at  the  general  election  provided  for  by  section  4678,  B.  S. 
1881,  and  the  appointee  of  the  Governor  holds  until  his  successor  is 
elected  and  qualified. 

Same. — Information. —  Sufficiency  qf. — The  General  Assembly  having  no 
power  to  elect  the  chief  of  the  bureau,  an  election  by  it  is  void ;  and  an 
information  by  a  relator,  an  appointee  of  the  Governor,  which  alleges 
that  there  is  a  vacancy  in  the  office ;  that  the  defendant  usurped  the 
office  and  illegally  holds  possession  of  it ;  that  the  Gt>vemor  appointed 
the  relator,  who  is  eligible  and  entitled  to  the  office,  is  sufficient,  and  a 
demurrer  thereto  should  be  overruled. 

EiiUOTT,  G.  J.,  and  Mitchell,  J.,  dissent. 

From  the  Marion  Superior  Court, 

L.  T.  Miohener,  Attorney  General,  A.  C.  Harris,  A,  J". 
Beveridge,  L.  M.  Campbell  and  X  H,  Oilletty  for  appellant. 

8.  J.  Peelle,  W.  L.  Taylor,  J.  E.  McOullough  and  L.  P. 
Harlan,  for  appellee. 

Olds,  J. — ^The  relator  filed  his  information  to  obtain  pos- 
session of  the  office  of  chief  of  the  "  Indiana  Bureau  of 
Statistics/'  to  which  office  he  claimed  to  have  been  duly  ap- 
pointed by  the  Governor  of  the  State,  and  for  the  removal 
of  the  defendant,  William  A.  Peelle,  Jr.,  who  it  is  alleged 
had  usurped  and  illegally  continued  to  hold  such  office. 
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The  defendant  demurred  to  the  information  in  the  court 
below,  stating  two  causes  of  demurrer : 

^^ First.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

^^ Second.   That  the  plaintiff  has  not  legal  capacity  to  sue." 

The  court  sustained  the  demurrer,  to  which  ruling  the 
plaintiff  excepted  at  the  time,  and  elected  to  stand  on  the 
information  as  filed ;  thereupon  the  court  rendered  judgment 
for  the  defendant.  From  this  judgment  the  plaintiff  appeals, 
and  assigns  as  error  the  ruling  of  the  court  in  sustaining  the 
demurrer  to  the  information. 

It  is  contended  by  counsel  for  the  appellee  that,  notwith- 
standing the  relator  may  be  entitled  to  the  office,  and  the  de- 
fendant has  usurped,  and  continues  to  illegally  hold  it,  ^he 
information  does  not  state  facts  sufficient  to  entitle  the  relator 
to  the  relief  asked,  and  that  the  demurrer  was  rightfully  sus- 
tained. 

This  question  we  have  considered,  and  think  the  informa- 
tion not  subject  to  the  objections  urged  to  it,  and  that  it  is 
sufficient.  It  alleges  facts  showing  the  date  of  appellant's 
appointment ;  that  there  was  at  the  time  a  vacancy  in  the 
office ;  that  the  relator  was  duly  appointed  by  the  Governor 
of  the  State,  and  that  he  is  eligible  to  the  office  ;  that  the  de- 
fendant had  usurped  and  illegally  held  it,  and  a  demand  for 
the  possession  of  the  office. 

This  brings  us  to  the  consideration  of  the  chief  and  lead- 
ing questions  in  the  ease. 

The  Legislature  of  the  State  iH  1879  passed  an  act  creating 
a  department  of  statistics,  and  the  first  section  of  the  act  (R. 
S.  1881,  section  5717)  declared  the  purpose  of  the  act  to  be 
**  for  the  collection  and  dissemination  of  information,  herein- 
after provided,  by  annual  printed  reports  made  to  the  Gov- 
ernor and  Legislature  of  the  State." 

The  second  section  provided  for  the  appointment  of  a  chief, 
and  is  as  follows :  "  The  Governor  is  hereby  authorized  to 
Vol.  121.— 32 
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appoint,  as  soon  after  the  passage  of  this  act  as  convenieDt, 
and  thereafter  biennially,  some  suitable  person  to  act  as 
chief,  who  shall  have  power  to  employ  such  assistants  as  he 
may  deem  necessary,  and  said  officer  and  assistants  shall  con- 
stitute the  Indiana  Bureau  of  Statistics,  with  headquarters  to 
be  furnished  by  the  State." 

Section  three  prescribed  the  duties  of  the  bureau,  as  fol> 
lows :  "  The  duties  of  said  bureau  shall  be  to  collect,  sys- 
tematize, tabulate  and  present  in  annual  reports,  as  herein- 
after provided,  statistical  information  and  details  relating  to 
agriculture,  manufacturing,  mining,  commerce,  education, 
labor,  social  and  sanitary  condition,  vital  statistics,  marriages, 
and  deaths,  and  to  the  permanent  prosperity  of  the  productive 
industry  of  the  people  of  the  State." 

Section  four  made  it  the  duty  of  all  persons,  officers  aod 
corporations  to  give  and  furnish  information  on  blanks,  and 
in  answer  to  questions  relating  to  the  duties  of  the  bureau. 
The  act  provided  for  the  salary  of  the  chief,  and  prescribed 
penalties  for  a  failure  to  give  information. 

By  an  act  passed  in  1883  (Elliott's  Supp.,  section  1852) 
section  two  of  the  act  of  1879  was  amended,  and  the  amended 
section  made  it  the  duty  of  the  two  houses  of  the  General 
Assembly,  in  joint  convention,  to  select  at  its  regular  bien- 
nial session  the  chief,  and  in  case  of  vacancy  in  the  office  by 
death,  resignation  or  dismissal,  the  Governor  should  supply 
the  vacancy  by  appointment,  and  provided  that  the  first  elec- 
tion of  such  chief  should  l^  held  on  the  taking  effect  of 
the  act. 

In  1889  the  Legislature  passed  an  additional  act  relating 
to  such  bureau  of  statistics,  by  which  they  impose  additional 
duties  on  the  chief  of  the  bureau.  Elliott's  Supp.,  section 
1854.  Section  1  provides  that,  "  in  addition  to  the  other 
duties  now  imposed  by  law  on  the  chief  of  the  Indiana 
Bureau  of  Statistics,  he  shall  collect,  compile,  and  systema- 
tize statistics,  with  reference  to  the  subject  of  labor,  in  its 
social,  educational,  industrial,  and  general  condition,  wages 


NOVEMBER  TERM,  1889.  499 


The  State,  ex  rd,  Worrell,  v,  Peelle. 


and  treatment  of  all  classes  of  our  working  people,  to  the 
end  that  the  effects  of  the  same  upon  the  permanent  pros- 
perity and  productive  industry  may  be  shown,  and  shall  re- 
port to  the  Legislature,  in  convenient  form,  the  results  of 
his  investigation/' 

Section  2  provides  that  ^'  the  duties  of  such  bureau  shall 
be  to  collect  in  the  manner  hereinafter  provided,  assort,  sys- 
tematize, print  and  present  in  biennial  reports  to  the  Legisla- 
ture statistical  details  relating  to  all  departments  of  labor  in 
this  State,  including  the  penal  institutions  thereof,  particularly 
concerning  the  hours  of  labor,  the  number  of  laborers  and  me- 
chanics employed,  the  number  of  apprentices  in  each  trade, 
with  the  nativity  of  such  laborers,  mechanics,  and  appren- 
tices, wages  earned,  savings  from  the  same,  the  culture, 
moral  and  mental,  with  age  and  sex  of  persons  employed ; 
the  number  and  character  of  accidents,  the  sanitary  condi- 
tion of  institutions  where  labor  is  employed,  as  well  as  the 
influences  of  the  several  kinds  of  labor,  and  the  use  of  intox- 
icating liquors  upon  the  health  and  mental  condition  of  the 
laborers  ;  the  restrictions,  if  any,  which  are  put  upon  appren- 
tices when  indentured ;  the  proportion  of  married  laborers 
and  mechanics  who  live  in  rented  houses,  with  the  average 
annual  rental  of  the  same  ;  the  average  number  of  members 
in  the  families  of  married  laborers  and  mechanics ;  the  value 
of  property  owned  by  laborers  or  mechanics  (if  foreign  born) 
apon  their  arrival  in  this  country,  and  the  length  of  time  they 
have  resided  here ;  the  subjects  of  co-operation,  strikes,  or 
other  labor  difficulties ;  trades-unions,  and  other  labor  organ- 
izations, and  their  effects  on  labor  and  capital,  with  such 
other  matter  relating  to  the  commercial,  industrial  and 
sanitary  condition  of  the  laboring  classes  and  permanent 
prosperity  of  the  respective  industries  of  the  State  as  such 
bureau  may  be  able  to  gather,  accompanied  by  such  recom- 
mendations relating  thereto  as  the  bureau  may  deem  proper.'* 

Section  3  authorizes  the  chief  and  deputy  to  examine  wit- 
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nesses,  and  gives  them  power  to  compel  persons  to  produce 
and  give  the  information  desired. 

Section  4  prescribes  penalties  for  a  refusal  to  furnish  in- 
formation^ and  answer  questions  asked  by  the  chief  and  his 

deputy. 

Section  5  authorizes  the  employment  of  a  deputy  by  the 
chief,  at  a  salary  of  $1,000  per  annum,  and  the  employment 
of  other  assistants. 

Section  6  appropriates  $6,000  additional  per  annum  to 
carry  out  the  provisions  of  the  act. 

Section  7  allows  the  chief  (600  additional  salary,  making, 
in  all,  $1,800  per  annum. 

By  section  8  it  is  made  the  duty  of  the  chief  to  transmit, 
immediately  on  publication,  one  copy  of  the  biennial  report 
of  the  bureau  to  each  county  and  State  officer  in  Indiana. 

It  is  contended,  on  the  part  of  the  appellant,  that  the  chief 
of  the  Indiana  Bureau  of  Statistics  is  a  State  officer,  and  that 
the  law  is  unconstitutional  in  so  far  as  it  provides  for  the 
election  of  such  officer  by  the  General  Assembly,  and  that 
the  election  held  by  the  General  Assembly  at  which  the  ap- 
pellee was  elected  was  illegal  and  void,  and  gave  the  appel- 
lee no  title  to  the  office ;  and  that  there  was  a  vacancy  in 
such  office  at  the  time  the  relator  was  appointed,  which  the 
Governor  had  the  right  to  fill  by  appointment ;  which  he  did 
by  the  appointment  of  the  relator,  Worrell. 

On  the  other  hand,  it  is  contended  by  the  appellee  that  it 
is  a  legislative  office,  which  the  General  Assembly  had  a  right 
to  fill  by  election,  as  prescribed  by  the  law, and  that  although 
it  may  not  be  a  legislative  office,  and  is  in  fact  a  State  office, 
yet  the  General  Assembly  had  the  right  to  fill  such  office  by 
an  election,  as  provided  for  by  the  act  of  1883 ;  that  the 
Legislature  has  the  right  to  create  a  State  office  and  prescribe 
by  law  that  the  General  Assembly  shall  elect  such  officer. 

It  is  admitted,  and  must  be,  that  the  Legislature  of  the 
State  may  exercise  appointing  power,  and  select  officers  to 
fill  the  various  offices  which  are  peculiarly  related  to  and 
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connected  with  the  exercise  of  its  constitutional  functions, 
and  such  as  are  necessary  for  it  to  appoint  to  maintain  its 
independent  existence,  and  this  we  think  the  limit  of  the  ap- 
pointing power  of  the  Legislature  unless  additional  has  been 
given  by  the  express  provisions  of  the  Constitution,  or  ac- 
quired by  construction  under  the  rules  of  practical  exposition. 

We  have  therefore  set  forth  in  detail  the  provisions  of  the 
various  acts  relating  to  the  object  of  creating  the  Indiana 
Bureau  of  Statistics,  and  the  duties  and  powers  of  the  chief 
of  such  bureau,  and  from  such  provisions  we  are  to  determine 
whether  or  not  such  officer  is  one  which  the  Legislature  has 
the  right  to  elect. 

It  is  contended  by  counsel  for  appellee  that  the  object  of 
this  bureau  is  for  the  purpose  of  having  collected  and  sys- 
tematized such  facts  pertaining  to  labor  and  kindred  subjects 
as  might  become  important  to  direct  the  General  Assembly 
in  enacting  wise  legislation,  and  to  that  end  they  require  that 
the  chief  of  such  bureau  shall  make  a  full  and  complete  de- 
tailed report  of  his  investigation  to  them,  and  that  he  shall 
make  such  recommendations  with  reference  thereto  as  he 
may  deem  proper. 

We  can  not  agree  with  this  theory.  The  first  section  of 
the  act  of  1879  provides  that  the  chief  shall  report  both  to 
the  Governor  and  the  Legislature,  and  that  section  has  not 
been  amended  or  repealed,  and  is  still  in  force. 

The  act  of  1889  makes  it  the  duty  of  the  chief  to  send  one 
copy  of  his  report,  as  soon  as  printed,  to  each  county  and 
State  officer.  If  we  are  to  limit  the  object  and  purpose  of 
the  bureau  to  furnishing  information  to  those  to  whom  the 
chief  is  to  report  or  furnish  copies  of  the  report,  the  object 
is  as  much  to  furnish  information  for  the  Governor  and  the 
individual  State  and  countv  officers  of  the  State  as  to  fur- 
nish  information  to  the  Legislature,  for  they  are  each  and  all 
to  be  furnished  with  a  report  and  the  information  it  contains. 

We  think  the  object  and  purpose  of  creating  the  bureau, 
and  putting  an  officer  at  its  head,  is  much  broader  than  that 
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contended  for  by  counsel  for  appellee.  It  is  to  gather  and 
systematize  statistical  information  and  details  relating  to  ag- 
riculture,  manufacturing,  mining,  commerce,  education,  labor, 
.social  and  sanitary  condition,  vital  statistics,  marriages  and 
deaths,  and  the  prosperity  and  productive  industry  of  the 
people  of  the  State,  that  all  the  people  of  the  State  may  know 
the  facts  gathered  relating  to  the  resources  of  the  State,  the 
condition  of  its  laborers,  its  social  and  sanitary  condition,  and 
as  to  the  education  and  prosperity  of  its  citizens,  for  the  good 
of  the  people  of  the  State,  and  the  development  of  its  in- 
dustries and  good  of  its  citizens.  To  this  end  the  reports  are 
required  to  be  distributed  so  as  to  be  accessible  to  all ;  and 
not  only  that  it  may  be  known  by,  and  the  information  fur- 
nished to,  the  citizens  of  the  State,  but  that  the  people  of 
other  States  and  the  world  may  know  in  regard  to  the 
products  of  the  State,  and  of  our  mining,  manufacturing  and 
educational  interests,  the  condition  of  our  laborers  and  our 
social  and  sanitary  condition,  and  to  this  end  it  is  provided 
for  a  liberal  distribution  of  the  reports  of  the  chief,  that  one 
may  be  placed  in  the  hands  of  every  State  and  county  of- 
ficer. When  the  people  are  put  in  possession  of  this  infor- 
mation, the  legislators,  who  are  of  the  people,  selected  by  and 
come  from  the  people,  at  frequent  intervals,  are  possessed  of 
this  information,  and  prepared  to  direct  wise  legislation. 
When  all  the  people  are  possessed  of  this  information,  it  is 
far  better  than  if  but  the  legislators  were  informed  of  it. 
If  the  information  disclosed  such  a  state  of  facts  as  sug- 
gested and  required  legislation,  it  would  provoke  discussion 
as  to  the  proper  legislation  to  remedy  any  evil  which  might 
exist  within  the  State,  remedies  would  be  suggested  and  legis- 
lators selected  whose  views  corresponded  with  the  views  of  the 
majority,  and  thus  the  will  of  the  majority  of  the  people  of 
the  State  would  be  expressed  by  a  law  prescribing  a  remedy 
for  the  evil,  if  one  existed,  or  for  the  betterment  of  the 
people  or  development  of  the  industries  of  the  State. 

Fortunately,  in  passing  upon  this  question,  we  are  not  left 
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to  our  own  views  alone  in  determining  the  question  as  to 
whether  this  is  a  legislative  office  or  not,  with  the  Legis- 
lature claiming  it  as  such,  and  the  Governor  claiming  that  it 
is  not,  for  we  have  evidence  in  the  law  itself  that  the  Legis- 
lature which  enacted  the  first  act  upon  the  subject  creating 
the  bureau,  and  providing  for  a  chief,  did  not  regard  it  as  a 
legislative  office.  The  act  of  1879  provided  that  the  Gov- 
ernor should  appoint  the  chief,  therefore  we  think  it  must  be 
conceded  that  the  Legislature  creating  the  office  did  not  re- 
gard it  as  a  legislative  office ;  if  it  had  been  so  regarded  by 
that  Legislature  it  would  have  elected  the  officer.  Certainly 
the  legislative  department  would  not  call  upon  another  de- 
partment of  the  State  government  to  appoint  or  elect  an  of- 
ficer that  was  within  its  prerogative  to  elect ;  indeed,  it  seems 
to  us  that  there  can  be  no  reasonable  doubt  on  this  question, 
for  the  nature  of  the  office,  the  information  to  be  gathered, 
is  for  the  benefit  of  the  whole  people  of  the  State,  the  duties 
of  the  office  relate  to  and  affect  all  the  people  of  the  State ; 
the  officer  is  given  power  to  inquire  into  the  business,  the 
finances  and  the  social  relations  of  all  the  people ;  he  is  given 
almost  unlimited  power  to  inquire  into  nearly  all  matters  af- 
fecting the  interests  of  the  people,  and  may  compel  all  to 
answer  his  questions  and  furnish  the  information  desired. 
The  officer^s  salary  is  paid  out  of  the  general  funds  of  the 
State,  and  appropriations  are  made  from  the  general  funds  to 
pay  the  expense  of  gathering  the  information.  The  officer  is 
in  no  way  connected  with  the  exercise  of  legislative  func- 
tions, nor  is  his  appointment  necessary  for  the  purpose  of  the 
Legislature  maintaining  its  independent  existence,  nor  has 
the  Legislature  acquired  the  right  to  appoint  such  officer  by 
a  construction  of  the  Constitution  under  the  rule  of  practicat 
exposition. 

In  view  of  the  object  of  the  law  and  the  nature  of  the  of- 
fice, it  is  unquestionably  a  State  office,  and  we  find  upon  ex- 
amination of  the  laws  of  other  States  that  offices  of  this  char- 
acter are  not  regarded  by  the  Legislatures  of  other  States  as 
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in  any  sense  legislative  offices^  comiDg  within  the  prerogative 
of  the  Legislature  to  elect  the  officers. 

Having  reached  this  conclusion^  the  next  question  for  de- 
termination is  the  right  of  the  Legislature  under  the  CSon- 
stitution  to  create  a  State  office  and  fill  it  by  the  General  As- 
sembly electing  the  officer. 

This  brings  us  to  the  consideration  of  the  power  of  the 
General  Assembly.  This  must  be  determined  by  some  gen- 
eral principles. 

Judge  Cooley^  in  his  work  on  Constitutional  Limitations 
(5th  ed.),  p.  36,  says :  "  The  theory  of  our  political  system  is 
that  the  ultimate  sovereignty  is  in  the  people^  from  whom 
springs  all  legitimate  authority." 

Story,  in  his  work  on  the  Constitution,  section  208,  says : 
"  The  State,  by  which  we  mean  the  people  composing  the 
State,  may  divide  its  sovereign  powers  among  various  func- 
tionaries, and  each  in  the  limited  sense  would  be  sovereign 
in  respect  to  the  powers  confided  to  each,  and  dependent  in 
all  other  cases.  Strictly  speaking,  in  our  republican  forms 
of  government  the  absolute  sovereignty  of  the  nation  is  in 
the  people  of  the  nation ;  and  the  residuary  sovereignty  of 
each  State,  not  granted  to  any  of  its  public  functionaries,  is 
in  the  people  of  the  State." 

Judge  Cooley,  in  the  same  work,  at  page  47,  says  :  ''  In 
considering  State  Constitutions  we  must  not  commit  the  mis- 
take of  supposing  that,  because  individual  rights  are  guarded 
and  protected  by  them,  they  must  also  be  considered  as  ow- 
ing their  6rigin  to  them.  These  instruments  measure  the 
powers  of  the  rulers,  but  they  do  not  measure  the  rights  of 
the  governed."  Again,  on  the  same  page,  he  says :  "  It 
grants  no  rights  to  the  people,  but  is  the  creature  of  their 
power,  the  instrument  of  their  convenience."  And  again  he 
says :  "A  written  Constitution  is  in  every  instance  a  limita- 
tion upon  the  powers  of  government  in  the  hands  of  agents; 
for  there  never  was  a  written  republican  Constitution  which 
delegated  to  functionaries  all  the  latent  powers  which  lie 


NOVEMBER  TERM,  1889.  505 

The  State,  ex  reL  Worrell,  t?.  Peelle. 

dormant  in  every  nation,  and  are  boundless  in  extent  and  in- 
capable of  definition/^ 

On  page  208  of  the  same  work  Judge  Cooley  says :  "  It 
does  not  follow,  however,  that  in  every  case  the  courts,  he- 
fore  they  can  set  aside  a  law  as  invalid,  must  be  able  to  find 
in  the  Constitution  some  specific  inhibition  which  has  been 
disregarded,  or  some  express  command  which  has  been  dis- 
obeyed. Prohibitions  are  only  important  where  they  are  in 
the  nature  of  exceptions  to  a  general  grant  of  power ;  and  if 
the  authority  to  do  an  act  has  not  been  granted  by  the  sov- 
ereign to  its  representative,  it  can  not  be  necessary  to  pro- 
hibit its  being  done." 

From  these  general  and  well  settled  principles  laid  down  by 
Judges  Cooley  and  Story  there  logically  flows,  and  they  in- 
evitably and  conclusively  establish,  the  principle  that  before 
the  adoption  of  the  constitution,  and  delegating  power  to  the 
various  departments  of  government,  there  existed  in  the  sov- 
ereign, the  people  of  the  States,  all  power,  including  the 
right  to  elect  their  own  officers  and  rulers,  and  unless  they 
delegated  the  power  to  create  an  office  and  elect  the  officer 
to  some  department  of  the  State  government  that  power  still 
rests  with  the  people,  and  the  right  to  create  the  office  is  one 
thing,  and  the  right  to  elect  the  officer  another ;  and  if  they 
have  delegated  power  to  create  the  office  and  not  to  elect  the 
officer  they,  the  people,  still  have  the  right  to  elect. 

It  is  conceded  that  the  right  to  create  the  office  is  dele- 
gated to  the  Legislature,  and  we  need  not  consider  that  ques- 
tion. It  is  denied  by  the  appellant  that  the  General  Assem- 
bly has  the  right  to  elect  a  State  officer,  and  it  is  contended 
that  the  Governor  has  the  right  to  appoint,  at  least,  when 
there  is  a  vacancy,  and  that  there  was  a  vacancy  in  this  case. 
On  the  other  hand,  it  is  contended  by  the  appellee  that  th« 
General  Assembly  has  the  right  to  elect  a  State  officer,  and 
that  such  power  is  conferred  by  section  1,  article  15,  of  the 
State  Constitution,  which  is  as  follows  :  "All  officers  whose 
appointments  are  not  otherwise  provided  for  in  this  Consti- 
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tutioD  shall  be  chosen  in  such  manner  as  now  is  or  hereafter 
may  be  prescribed  by  law."  If  such  power  is  conferred  at 
all  it  is  by  this  section^  and  we  need  not  consider  any  other 
section  or  clause  of  the  Constitution  except  such  as  is  neces- 
sary to  aid  in  the  interpretation  and  construction  of  this 
section.  A  construction  has  been  given  to  this  section  of 
the  Constitution  adversely  to  the  theory  of  counsel  for  ap- 
pellee by  decisions  of  this  court  in  which  a  majority  of  the 
judges  of  the  court  concurred.  StaiCy  ex  rel.  Jameson,  v. 
Denny y  118  Ind.  382 ;  City  of  Evansville  v.  StatCy  ex  reiy  118 
Ind.  426;  Statey  ex  rel.  Holt,  v.  Denny,  118  Ind.  449. 

Holding  that  giving  the  Legislature  power  to  prescribe  by 
law  the  manner  of  electing  an  officer  does  not  confer  the 
power  to  elect,  and  that  there  is  a  manifest  distinction  be- 
tween providing  the  mode  of  doing  a  thing  and  doing  the 
thing  itself,  these  opinions  are  supported  by  the  cases  of 
State,  ex  reL,  v.  Kennon,  7  Ohio  St.  546  ;  and  Jones  v.  Perry, 
10  Yerger,  59  (30  Am.  Dec.  430). 

The  conclusion  reached  in  these  cases,  we  think,  is  correct, 
and  gives  the  proper  construction  to  this  section  of  the  Con- 
stitution. In  this  connection  it  is  right  to  consider  and  de- 
termine what  is  the  proper  method  of  electing  State  officers, 
and  who  have  the  right  to  elect.  It  will  be  seen,  by  refer- 
ence to  the  old  Constitution,  that  representatives  and  sena- 
tors were  elected  by  the  people;  also,  county  and  township 
officers,  and  the  Governor  and  Lieutenant  Governor  were 
elected  by  the  people.  All  other  State  executive  officers  were 
elected  by  joint  vote  of  both  houses  of  the  General  Assembly, 
as  were  also  the  president  judges  of  the  circuit  courts,  and 
the  judges  of  the  Supreme  Court  were  appointed  by  the  Gov- 
ernor by  and  with  the  advice  of  the  senate,  and  they  ap- 
pointed the  clerk  of  this  court.  R.  S.  1843,  pp.  97,  100, 101 
and  102.  •  The  Constitution  also  provided  for  the  election  of 
other  officers  by  the  vote  of  both  houses. 

By  the  new  Constitntion  the  people  changed  the  system  of 
electing  State  officers,  so  as  to  revest  in  the  people  of  the 
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State  at  large  the  right  to  vote  for  and  elect  all  admiuistra- 
tive  State  officers  provided  for  in  the  Constitation,  and  all 
the  judges  and  the  clerk  of  the  Supreme  Court ;  and  also 
provided  for  the  election  of  the  superintendent  of  public  in- 
struction. 

In  the  first  article  and  first  section  of  the  new  Constitu- 
tion they  declare  "  that  all  power  is  inherent  in  the  people." 

By  section  1,  article  3,  they  divide  the  powers  of  the  gov- 
ernment into  three  separate  departments,  "  the  legislative, 
the  executive,  including  the  administrative,  and  the  judi- 
cial/' and  declare  and  say  that  '^  no  person  charged  with 
official  duties  under  one  of  these  departments  shall  exercise 
any  of  the  functions  of  another,  except  as  in  this  Constitu- 
tion expressly  provided." 

By  section  1,  article  4,  it  is  declared  that  "  The  legislative 
authority  of  the  State  shall  be  vested  in  the  General  As- 
sembly, which  shall  consist  of  a  Senate  and  a  House  of  Rep- 
resentatives," and  by  section  16,  same  article,  it  is  declared 
that  '*  Each  House  shall  have  all  powers  necessary  for  a 
branch  of  the  legislative  department  of  a  free  and  inde- 
pendent State."  This  is  all  the  general  power  granted  to 
this  department,  and  it  is  nowhere  provided  in  what  man- 
ner an  officer,  to  fill  an  office  created  by  law,  shall  be 
elected.  The  Constitution  by  its  terms  vests  the  execu- 
tive power  of  the  State  in  the  Governor,  and  it  specifically 
authorizes  the  Governor  to  fill  vacancies  in  State  offices. 
There  is  no  provision  in  the  Constitution  declaring  by  whom 
a  State  officer  shall  be  chosen  or  elected  to  a  State  office 
created  by  law.  It  seems  manifest  by  the  change  made  in 
the  Constitution  taking  away  the  power  granted  by  the  old 
Constitution  to  the  General  Assembly  to  elect  State  officers 
and  the  people  retaining  the  power  to  elect  all  State  officers 
created  by  the  new  Constitution,  and  providing  that  the 
people  should  elect  them,  and  granting  to  no  department  of 
government  the  right  to  elect  officers  to  fill  the  State  offices 
which  might  thereafter  be  created  by  law,  that  one  of  the 
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principal  objects  in  revising  the  Constitution  was  to  take 
from  the  legislative  and  executive  departments  of  the  gov- 
ernment all  power  to  fill  State  offices  by  the  appointment  or 
election  of  such  officers.  In  the  Constitutional  Debates, 
volume  2,  at  page  1238,  we  find  Mr.  Ho  I  man,  who  was  a 
member  of  the  convention,  saying,  in  a  speech :  ''  It  will  be 
recollected  that  we  do  not  intend  to  confer  upon  the  Legis- 
lature the  power  of  appointing.  There  may  possibly  be  two 
or  three  offices  the  appointment  to  which  will  be  vested  in 
the  Legislature."  And  nowhere  do  we  find  this  assertion 
controverted.  We  also  find  in  the  address  issued  by  that 
convention  to  the  electors  of  the  State,  setting  forth  the 
changes  proposed,  a  statement  that  "  The  secretary  of  state, 
auditor  of  state,  and  treasurer  of  state,  who  were  elected 
under  the  old  Constitution  by  the  Legislature,  are  now 
elected  by  the  people.''  There  is  also  the  following  state* 
ment  in  regard  to  the  election  of  judges :  "  The  Supreme 
and  circuit  judges,  heretofore  chosen,  the  former  by  appoint- 
ment of  the  Governor,  confirmed  by  the  Senate,  and  the 
latter  by  joint  vote  of  both  Houses,  are,  by  the  new  Con- 
stitution, elected  by  the  people,"  and  it  is  stated  that  "  there 
is  to  be  elected  by  the  people  a  prosecuting  attorney  for 
each  judicial  circuit.'*  It  seems  to  be  evident  that  if  the 
office  now  under  consideration  had  been  created  by. the  Con- 
stitution the  mode  of  electing  the  officer  would  have  been 
declared  to  be  by  election  by  the  people.  No  greater  reasons 
exist  why  the  secretary  of  state  or  the  superintendent  of 
public  instruction  should  be  elected  by  the  people  than  the 
officer  of  chief  of  the  bureau  of  statistics. 

The  conclusion  we  unhesitatingly  reach  is,  that  under  the 
new  Constitution,  which  took  efiect  November  1st,  1851,  the 
power  to  elect  State  officers  whose  duties  are  general,  and 
such  as  the  duties  of  the  chief  of  the  Indiana  Bureau  of  Statis- 
tics, remains  with  the  people,  and  that  the  proper  interpre- 
tation and  construction  to  be  given  section  1,  article  15,  is 
that  State  officers  shall  be  chosen  by  the  electors  of  the 
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State  in  such  manner  as  may  be  prescribed  by  law^  and  that 
it  is  the  duty  of  the  Legislature  in  creating  a  State  office  to 
fix  the  term  of  the  office  and  provide  for  the  election  of  the 
officer  by  the  people. 

On  examination  we  find  the  construction  we  have  given 
the  Constitution  supported  by  the  practical  interpretation 
given  to  it  until  within  a  very  recent  date.  Soon  after  the 
adoption  of  the  Constitution  the  office  of  attorney  general 
was  created,  and  it  was  provided  by  law  that  the  officer 
should  be  elected  by  the  electors  of  the  State.  True,  the  act 
provided  that  the  General  Assembly  should  elect  to  fill  the 
vacancy  existing  until  an  election  by  the  people,  but  the 
General  Assembly  adjourned  without  holding  an  election 
and  electing  such  officer  as  the  act  provided.  The  fair  in- 
ference is,  that  on  more  mature  deliberation  after  the  passage 
of  the  act  they  determined  that  they  had  no  power  to  elect, 
and  hence  adjourned  without  doing  so. 

The  Constitution  provides  that  "  The  General  Assembly 
shall  provide,  by  law,  for  the  speedy  pubKcation  of  the  decis- 
ions of  the  Supreme  Court,"  section  6,  article  7,  and  im- 
mediately after  the  adoption  of  the  Constitution  the  Legis- 
lature created  the  office  of  reporter  of  the  Supreme  Court, 
and  provided  for  the  election  of  the  reporter  by  the  people. 
Likewise  district  offices  were  created,  courts  of  common  pleas 
were  established,  and  the  offices  of  judges  of  the  courts  of 
common  pleas  and  district  prosecuting  attorneys  were  created, 
and  it  was  provided  by  law  that  the  judges  and  prosecutors 
should  be  elected  by  the  electors  of  the  respective  districts. 

Without  setting  out  the  various  provisions  in  the  Consti- 
tution vesting  appointing  power  in  the  Governor  of  the  State, 
it  is  our  conclusion  that  the  right  to  fill  the  vacancies  in  all 
such  offices  is  vested  in  the  Governor,  the  executive  officer  of 
the  State.  •" 

It  follows,  therefore,  that  the  act  of  1883,  amending  sec- 
tion 2  of  the  act  of  1879,  providing  for  the  election  of  the 
chief  of  the  Indiana  Bureau  of  Statistics  by  the  General  As- 
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semblj,  is  unconstitutional  and  void,  and  the  act  of  1879^  at- 
tempted to  be  amended,  is  still  in  force. 

Section  2  of  the  act  of  1879  provides  that  the  Governor 
shall  appoint  the  chief.  In  so  far  as  it  provides  for  the  ap- 
pointment by  the  Governor  it  is  simply  declaratory  of  the 
Constitution,  and  gives  to  the  Governor  no  power  that  he 
did  not  possess  by  virtue  of  the  Constitution,  as  by  it  he  had 
power  to  fill  the  vacancy  until  an  election  by  the  people,  and 
the  Legislature  could  give  the  Governor  no  greater  authority, 
but  this  section  is  valid,  and  operates  to  fix  the  tenure  of  the 
office.  The  force  and  effect  of  this  section  is  to  fix  the  tenure 
of  the  office  at  two  years.  See  3  Am.  and  Eng.  Encyc.  of 
Law,  p.  674,  note  1 ;  Newland  v.  Marshy  19  111.  376 ;  lotoa, 
etc,  V.  Webster  County,  21  Iowa,  221 ;  Wray  v.  RhinelandeTy 
52  Barb.  533  ;  Bigelow  v.  West  Wis.  R.  W.  Co.,  27  Wis.  478 ; 
Dow  V.  Norris,  4  N.  H.  16. 

Though  the  law  creating  the  office  in  question  does  not 
provide  for  the  election  of  the  officer  by  the  people,  and  is 
silent  on  that  subject,  and  there  is  no  provision  of  the  statute 
relating  to  and  providing  for  the  election  of  this  particular 
officer,  yet  we  think  the  law  creates  the  office,  and  when  created 
the  people  have  the  right  to  elect  the  officer.  It  would  seem 
that  they  would  have  that  right,  and  might  elect  such  officer 
at  a  general  State  election  even  if  there  were  no  statute  in 
force  governing  general  elections  that  contemplated  the  elec- 
tion of  such  officer.  The  people  can  not  be  deprived  of  their 
right  to  elect  an  officer  by  the  neglect  or  refusal  of  the  Leg- 
islature to  discharge  its  duty.  But  we  are  not  called  upon  to 
decide  that  question,  as  the  general  election  law  clearly  au- 
thorizes the  election  of  such  officer. 

Section  4678,  R.  S.  1881,  reads  as  follows:  "Section  1. 
A  general  election  shall  be  held  on  the  first  Tuesday  after 
the  first  Monday  in  November  in  the  year  one  thousand  eight 
hundred  and  eighty-two,  and  biennially  thereafter  on  the 
same  day,  at  which  election  all  existing  vacancies  in  office, 
and  all  offices,  the  terms  of  which  will  expire  before  the  next 
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general  election  thereafter,  shall  be  filled,  unless  otherwise 
provided  by  law." 

This  statute  is  broad  enough,  and  it  was  intended  to  fill  all 
ofiQces  which  would  become  vacant  before  the  next  general 
election.  The  appointee  of  the  Governor  would  hold  until 
his  successor  was  elected  at  the  next  general  election  after  he 
was  appointed  and  until  his  successor  had  qualified.  There 
can  be  no  question  but  that  the  people  have  the  right  to  elect 
the  chief  of  the  bureau  of  statistics  at  the  general  State  elec- 
tion provided  for  by  section  4678,  R.  S.  1881. 

In  determining  the  right  of  the  people  to  elect  a  State  of- 
ficer and  the  appointing  power  of  the  Governor,  we  limit  what 
we  have  said  to  oiBces  of  the  nature  and  character  of  the  one 
in  question.  There  may  be  a  class  of  officers,  and  probably 
is,  whose  duties  are  not  general,  or  relate  to  and  are  calcu- 
lated to  aid  the  Governor  in  the  execution  of  the  laws,  or 
police  officers  whom  he  would  have  the  right  to  appoint,  but  in 
regard  to  his  right  to  appoint  such  officers  we  decide  nothing. 
•  The  conclusion  we  reach  is  that  the  General  Assembly  had 
no  power  to  elect  the  appellee  to  the  office  in  question,  and 
that  such  election  was  void ;  that  the  information  alleges 
there  was  a  vacancy  in  the  office ;  that  the  appellee  usurped 
the  office,  and  illegally  held  possession  of  it ;  that  the  Gov- 
ernor appointed  the  relator,  and  he  was  eligible  and  is  enti- 
tled to  the  office. 

The  court  below  erred  in  sustaining  the  demurrer  to  the 
information. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  and 
the  cause  remanded  to  the  court  below,  with  instructions  to 
overrule  the  demurrer,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

Filed  Nov.  7, 1889 ;  petition  for  a  rehearing  overruled  Feb.  4, 1890. 

Dissenting  Opinion. 

Elliott,  0.  J. — I  dissent  from  the  prevailing  opinion,  for 
the  reason  that  I  believe  that  the  Legislature  has  power  to 
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establish  a  bureau  of  statistics,  and  that^  having  the  power 
to  do  this^  it  has,  also,  the  right  to  select  the  means  and 
agencies  which  it  deems  necessary  to  carry  into  effect  the  law 
it  has  enacted  establishing  that  bureau.  I  have  stated  my 
views  in  the  opinion  in  the  case  of  StatCf  ex  rel.,  v.  Hyde,  ante, 
p.  20,  and  I  do  not  deem  it  necessary  to  again  discuss  the 
question. 

Mitchell,  J.,  concurs  with  Elliott,  C.  J. 

Filed  Nov.  7, 1889. 


No.  15,260. 

Hammond  v.  The  State. 

L81   6i2(         CBOiiNAii  Law. — Larceny  of  Money. — Deseriplion. — IndidmenL — Svfideney 
—   ^*^'  </. — Evidence. — An  indictment  for  the  crime  of  larceny,  in  proper  form, 

which  charges  that  the  accusedi  of  a  county  named, ''  did  then  and  there 
feloniously  steal,  take,  and  carry  away  five  dollars  in  money,  then  and 
there  heing  of  the  value  of  five  dollars,  and  of  the  goods  and  chattels  of 
A.  £.,  contrary,"  etc.,  is,  under  section  1750,  B.  S.  1881,  a  sufficient  in- 
dictment; and  under  such  indictment  any  of  the  different  species  de- 
clared to  he  money  in  the  section  named  may  be  proven. 

From  the  Benton  Circuit  Court. 

M.  H.  Walker  and  G.  H.  Oray,  for  appellant. 
iJ.  W.  Marshall,  for  the  State. 

Berkshire,  J. — The  appellant  was  indicted^  tried,  and 
convicted  of  the  crime  of  larceny.  He  appeals,  and  assigns 
as  error  that  the  court  erred  in  overruling  his  motion  to 
quash  the  indictment.  The  indictment  is  as  follows,  omit- 
ting the  caption  : 
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"The  grand  jurors  of  said  county,  iu  the  State  of  Indiana, 
good  and  lawful  men,  duly  and  legally  empanelled,  charged 
and  sworn  to  inquire  into  felonies  and  certain  misdemeanors 
in  and  for  the  body  of  said  county  of  Benton,  in  the  name 
and  by  the  authority  of  the  State  of  Indiana,  on  their  oaths 
present,  that  one  William  Hammond,  late  of  said  county,  on 
the  24th  day  of  September,  A.  D.  1889,  at  said  county  and  State 
aforesaid,  did  then  and  there  feloniously  steal,  take  and  carry 
away  five  dollars  in  money,  then  and  there  being  of  the  value 
of  five  dollars,  and  of  the  goods  and  chattels  of  John  Brady, 
contrary  to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State  of 
Indiana.  R.  W.  Marshall, 

"  Prosecuting  Attorney" 

We  think  the  indictment  is  good.  Section  1760,  R.  S. 
1881,  reads  as  follows: 

"  In  every  indictment  or  information  for  the  ofiences  re- 
feri'ed  to  in  this  act,  in  which  it  is  necessary  to  make  an  aver- 
ment as  to  any  money,  or  bank  bills,  or  notes,  United  States 
treasury  notes,  postal  and  fractional  currency  or  other  bills, 
or  notes  issued  by  any  lawful  authority,  and  intended  to  pass 
and  circulate  as  money^  it  shall  be  sufficient  to  describe  such 
money,  bills,  notes,  or  currency  simply  as  money,  without 
specifying  any  particular  coin,  note,  bill,  or  currency ;  and 
such  allegation  shall  be  sustained  by  proof  of  any  amount 
of  coin  or  of  any  such  note,  bill,  or  currency,  although  the 
particular  species  of  coin  of  which  such  amount  was  com- 
posed or  the  particular  nature  of  such  note,  bill,  or  currency 
be  not  proved.^' 

Under  this  section  of  the  statute  the  indictment  is  suffi- 
cient, if  not  good,  without  it,  a  question  we  are  not  called 
upon  to  decide. 

The  section  is  found  in  the  criminal  code,  and  covers  the 
crime  of  larceny.     Rigga  v.  State,  104  Ind.  261 ;  Graves  v. 
State,  ante,  p.  357. 
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As  applicable  to  all  criminal  prosecutions  to  which  the 
said  section  of  the  statute  refers  everything  therein  named^ 
which  circulates  as  money^  is  declared  to  be  money  ;  and 
under  an  indictment  alleging  a  larceny  of  money  any  one  of 
the  difiPerent  species  therein  declared  to  be  money  may  be 
proven. 

This  imposes  no  great  hardship  upon  the  accused.  The 
statute  jnforms  him  of  what  may  be  proven  under  the  charge, 
and  the  value  of  the  bill  or  note^  or  whatever  it  may  be  al- 
leged to  have  been  stolen,  and  the  name  of  the  owner  of  the 
property  must  be  given. 

Before  the  enactment  of  the  said  statute  no  great  strictness 
was  required  as  to  the  description  of  property  in  an  indict- 
ment, or  in  the  proof  in  prosecutions  for  larceny.  Mickey  v^ 
State,  23  Ind.  21 ;  State  v.  Hays,  21  Ind.  176. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  17, 1890. 
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CJoNSTrruTiONAL  Law. —  UnconstittUumaUty  </  Body  cf  AcL — Effect  on  Be- 
pealing  Glome,  —Where  it  is  not  clear  that  the  Legislature,  bj  a  repeal- 
ils  IsaI        ^°^  clause  attached  to  an   unconstitutional  act,  intended   to  repeal 
Tir~     .         the  former  statute  upon  the  same  subject,  except  upon  the  supposition 
168  I5g         that  the  new  act  would  take  the  place  of  the  former  one,  the  repealing 
clause  falls  with  the  act  to  which  it  is  attached. 
Same. — Metropolitan  Pdiee. — Board. — Act  to  Abolish, —  UneoTiglUutumaUty  (f. 
— Repealing  Clause. — An  act  of  the  Legislature  passed  on  the  5th  day  of 
March,  1883,  section  705,  Elliott's  Supp.,  created  a  board  of  metropoli- 
tan police  in  all  cities  of  the  State  of  twenty-nine  thousand  or  more  in- 
habitants, and  provided  for  the  appointment  of  such  board  by  the  Got- 
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emor,  secrelavy,  aaditor  and  treasarer  of  state.  The  Legislature,  by 
an  act  passed  on  the  5Ui  day  of  Mamh,  1883,  section  705,  Elliott's  Supp., 
attempted  to  abolish  the  board  of  metropolitan  police  created  by  the 
above  act,  and  to  create  a  board  of  metropolitan  police  and  fire  depart- 
ment, the  members  of  the  first  board  to  be  elected  by  the  General  As- 
sembly, and  of  all  future  boards  to  be  appointed  by  the  mayor  of  the 
city,  and  provided  for  the  repeal  of  all  laws  and  parts  of  laws  in  con- 
flict therewith. 

Heldf  that,  the  body  of  the  act  being  void,  the  repealing  elaote  is  also 
void,  and  the  act  of  March  5th,  1883,  is  Btill  in  force.  Meaktmer  v. 
StaUy  11  Ind.  482,  modified. 

Same. — Statute  UnconatiHUionalin  ParL — Ckvvng  Effect  to  Remainder. — Where 
a  part  of  a  statute  b  unconstitutional,  if  by  striking  from  the  act  all 
that  part  which  b  void,  that  which  is  left  is  complete  in  itself,  sensible, 
capable  of  being  executed,  and  wholly  independent  of  that  which  is 
rejected,  the  courts  will  reject  that  which  is  unconstitutional  and  enforce 
the  remainder. 

Sake.— Ad  fjf  March^  188S.—  ValidUy  o/.— The  act  of  March,  1883,  is  con- 
stitutional and  capable  of  enforcement,  except  in  so  far  as  it  makes  hy 
section  1  a  residence  of  three  years  in  the  city  in  which  he  i^  appointed 
next  preceding  his  appointment  a  condition  of  a  police  commissioner's 
eligibility,  and  provides  for  the  appointment  of  the  officers  named  in 
section  2  equally  from  the  two  leading  political  parties. 

From  the  Vanderburgh  Superior  Court. 

A.  Qilchristy  G,  A.  DeBruler  and  D.  B.  Kumler,  for  ap- 
pellants. 

J.  S.  BuchanaUy  J.  Brownlee  and  P.  W.  Fry,  for  appellees. 

CoFFET,  J. — ^The  information  in  this  cause  charges  that 
the  relators^  Edward  E.  Law,  Alexander  H.  Foster  and 
Adolph  Goeke,  constitute  the  board  of  metropolitan  police 
of  the  city  of  Evansville ;  that  each  of  said  relators  was 
duly  appointed  a  commissioner  of  police  of  said  city  by  the 
Governor,  secretary  of  state,  auditor  of  state  and  treasurer 
of  state,  of  the  State  of  Indiana,  pursuant  to  the  provisions 
of  the  act  providing  for  a  metropolitan  police  in  all  cities  of 
twenty-nine  thousand  or  more  inhabitants,  etc.,  the  same 
being  chapter  74  of  the  acts  of  the  .Legislature  of  the  State 
of  Indiana  for  the  year  1883,  viz. :  Said  Edward  E.  Law 
was  so  appointed  such  commissioner  on  the  Ist  day  of  Jan- 
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uary^  1887;  said  Foster  on  the  1st  day  of  JsLUUsry,  1888, 
and  said  Goeke  on  the  1st  day  of  January,  1889 ;  that  at  the 
time  of  their  respective  appointments,  said  relators  wei-e 
«ach  of  them  more  than  twenty -one  years  of  age,  and  were 
each  of  them  duly  qualified  electors  in  the  city  of  Evans- 
ville,  county  of  Vanderburgh,  and  State  of  Indiana;  that 
each  of  said  relators  was,  at  such  times,  a  citizen  of  the  State 
of  Indiana,  and  of  the  United  States ;  that  each  of  said  re- 
lators, at  the  time  of  his  appointment  as  such  commissioner 
of  police,  had  resided  in  the  city  of  Evansville  for  three 
years  and  more  prior  to  his  appointment,  and  that  the  relators 
were,  at  the  time  of  their  several  appointments,  and  are  now, 
one  of  them  of  opposite  politics  to  the  other  two,  viz. :    Said 
Edward  E.  Law  is,  and  was,  at  the  time  of  such  appoint- 
lyent,  a  Democrat,  and  the  other  relators  are,  and  wei^e,  at 
the  time  of  their  appointment.  Republicans ;  that  each  of 
the  relators,  at  the  time  of  his  appointment  was,  and  now  is, 
eligible  to  said  office  of  commissioner  of  police,  and  each  of 
them  had,  and  has,  all  the  qualifications  required  by  said  act 
for  such  office ;  that  each  of  the  relators  was  appointed  to 
such  office  for  the  full  term  of  three  years,  and  each  of  them 
accepted  such  office  and  took  the  oath  and  gave  the  bond  re- 
quired by  said  act,  and  did  all  other  acts  necessary  to  entitle 
him  to  hold  said  office;  that  said  commissioners  were  duly 
organized  as  a  board  of  metropolitan  police  for  said  city,  and 
by  virtue  of  their  offices  they  were,  on  the  10th  day  of  April, 
1889,  and  for  a  long  time  prior  thereto  had  been,  discharg- 
ing their  duties  as  such  commissioners  of  police,  and  were 
in  charge  and  control  of  the  police  force  of  said  city ;  and 
it  was  their  right  and  duty  at  said  time,  and  is  now  as  such 
board  of  metropolitan  police,  to  control  and  manage  the  po- 
lice force  of  said  city  in  the  manner  provided  in  said  act ; 
that  on  the  10th  day  of  April,  1889,  the  defendants  claiming 
to  act  under  the  provisions  of  an  unconstitutional  and  void 
act  of  the  Legislature  of  this  State  for  the  year  1889,  pro- 
viding for  a  board  of  metropolitan  police  and  fire  depart- 
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ment  in  certain  cities  of  this  State,  the  same  being  chap- 
ter 112  of  the  acts  of  said  Legislature  for  the  year  1889^ 
wrongfully  and  unlawfully  intruded  themselves  into  said 
office  of  police  commissioners  for  the  city  of  Evansville,  and 
although  the  Supreme  Court  of  this  State  has  held  said  pre- 
tended act  to  be  altogether  null  and  void^  the  defendants, 
Fred  Blend,  Charles  Kehr  and  James  Nugent,  continue 
wrongfully  and  unlawfully  to  hold  said  office,  under  a  pre- 
tended authority  from  the  common  council  of  the  city  of 
!Evansville,  and  refuse  to  surrender  said  offices,  and  they  re- 
fuse to  turn  over  to  the  relators  the  control  of  the  police 
force  of  said  city,  although  often  requested  so  to  do ;  that 
by  said  wrongful  and  unlawful  acts  of  the  defendants  the  re- 
lators are  kept  out  of  the  offices  and  franchises  to  which 
they  are  legally  entitled  as  above  stated  ;  that  they  have  sus- 
tained damages  in  the  sum  of  three  thousand  dollars.  Where- 
fore, the  relators  pray  for  a  decree  declaring  and  establishing 
their  right  to  said  office,  and  that  they  have  judgment,  etc. 

The  court  sustained  a  demurrer  to  this  information,  and 
the  appellant  excepted.     Judgment  for  appellees  for  costs. 

The  assignment  of  error  calls  in  question  the  correctness 
of  the  ruling  of  the  Vanderburgh  Superior  Coart  in  sus- 
taining the  demurrer  to  the  above  information. 

An  act  of  the  Legislature  passed  on  the  6th  day  of  March, 
1883,  section  705,  Elliott's  Supp.,  creates  a  board  of  metro- 
politan police  in  all  cities  in  this  State  having  a  population 
of  twenty-nine  thousand  or  more  inhabitants  as  shown  by 
the  United  States  census  of  1880.  The  act  provides  that 
such  board  shall  be  appointed  by  the  Governor,  secretary, 
auditor  and  treasurer  of  the  State.  This  act  also  defines  and 
specifically  sets  forth  the  duties  of  such  board  of  metro- 
politan police. 

By  an  act  of  the  Legislature  passed  on  the  7th  day  of 
March,  1889,  the  Legislature  attempted  to  abolish  the  board 
of  metropolitan  police  created  by  the  act  of  March  5th, 
1883,  and  to  create  a  board  of  metropolitan  police  and  fire 
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department.  This  act  provides  for  the  election  of  the  mem- 
bers of  the  first  board  by  the  Greneral  Assembly,  and  con- 
fers on  the  mayor  of  such  cities  the  power  to  appoint  the 
members  of  all  future  boards. 

The  act  provides  that  all  laws  and  parts  of  laws  coming  in 
conflict  with  it^  and  especially  the  act  providing  for  a  metro- 
politan police  in  cities  of  twenty-nine  thousand  inhabitants, 
are  by  this  act  repealed.     Elliott's  Supp.,  section  721. 

In  the  case  of  City  of  Evansville  v.  SUUe,  ex  rel.,  118 
Ind.  426,  and  the  case  of  State,  ex  rel.,  v.  Denny,  118  Ind, 
449,  the  act  of  March  7,  1889,  was  held  to  be  in  conflict 
with  the  Constitution  of  the  State,  and,  therefore,  void. 

It  is  contended  by  the  appellees  in  this  case  that,  although 
the  body  of  the  act  referred  to  is  void,  still  the  repealing  clause 
is  valid,  and  that  it  repeals  the  act  of  March  5, 1883,  and  leaves 
the  control  of  the  police  power  of  the  cities  therein  named 
to  the  common  council  of  such  cities.  It  is  earnestly  main- 
tained by  the  appellants,  on  the  other  hand,  that  when  the 
act  to  which  the  repealing  clause  is  attached  fell,  the  repeal- 
ing clause  fell  with  it;  and  that,  as  a  consequence,  the  act 
of  March  5,  1883,  still  remains  in  force. 

In  the  case  of  Meshmeier  v.  State,  11  Ind.  482,  it  was  held 
that  a  repealing  clause  attached  tq  an  unconstitutional  act  of 
the  Legislature  might  repeal  a  former  valid  statute  upon  the 
same  subject.  The  general  principle  announced  in  that  case 
is  undoubtedly  correct,  for  it  must  be  conceded  that  the  Lieg- 
islature  may  use  such  language  in  the  repealing  clause  at- 
tached to  an  unconstitutional  law  as  to  leave  no  doubt  as  to 
its  intention  to  repeal  a  fornier  law,  in  any  event.  In  such  case 
the  law  intended  to  be  repealed  would  cease  to  exist  even 
though  the  law  to  which  the  repealing  clause  was  attached 
should  fail  by  reason  of  being  in  conflict  with  the  Consti- 
tution. 

Where,  however,  it  is  not  clear  that  the  Legislature, 
by  a  repealing  clause  attached  to  an  unconstitutional  act, 
intended  to  repeal  the  former  statute  upon  the  same  subject, 
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except  upon  the  supposition  that  the  new  act  would  take  the 
place  of  the  former  one,  the  repealing  clause  falls  with  the 
act  to  which  it  is  attached.  Bishop  Written  Laws,  section 
34 ;  Tims  v.  State,  26  Ala.  165 ;  SiUlivan  v.  Adams,  3  Gray, 
476  ;  Qiilds  v.  Shower,  18  Iowa,  261 ;  Shqphardson  v.  Mil- 
waukee, etc,,  R.  R.  Co^f  6  Wis.  678  ;  State  v.  Burton,  11  Wis. 
50 ;  Devoy  v.  Mayor,  35  Barb.  264 ;  People  v.  TipfiainCy  3 
Parker,  241 ;  Devoy  v.  Mayor,  36  N.  Y.  449 ;  State,  ex  rd., 
V.  Hailock,  14  Nev.  202. 

In  the  case  of  Meshmeier  v.  State,  supra,  the  learned  judge 

who  wrote  the  opinion  admits  that  the  authorities  are  against 

the  conclusion  there  reached,  but  says  that  he  is  unable  to 

'bring  his  mind  to  agree  with  the  authorities  upon  the  subject 

then  under  consideration. 

It  is  believed  that  the  conclusion  reached  in  that  case  has 
never  been  followed  either  by  this  or  any  other  court  in  the 
Union. 

Mr.  Bishop,  in  commenting  on  this  case  in  his  valuable 
work  "  On  the  Written  Laws,"  section  34,  says :  *'  But  not 
only  the  reason  just  suggested  shows  that  this  doctrine  can 
not  be  sound  in  principle ;  it  is  also  unsound,  and  it  has  been 
so  adjudged,  because,  as  observed  in  the  Alabama  court,  if 
the  new  law  is  void,  the  provisions  of  the  former  law  can 
not  with  propriety  be  said  to  be  in  conflict,  or  contravention 
of  it.'' 

The  Supreme  Court  of  Iowa,  in  considering  this  case  in 
the  case  of  Childs  v.  Shower,  supra,  said :  *^  In  that  case,  the 
repealing  clause  in  an  unconstitutional  statute  was  '  that  all 
acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this 
act,  are  hereby  repealed,'  and  the  court  held  (Hanna,  J.,  dis- 
senting) that  the  prior  law  was  repealed.  The  reasoning  of 
the  majority  seems  to  be  refined  and  technical.  They  admit 
that  an  unconstitutional  law  can  not  repeal  a  prior  law  by 
implication.  But  here  they  say  is  ^  an  express  repeal.'  This, 
as  it  seems  to  us,  is  where  the  error  lies.     There  was  no  pos- 
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itive  and  unconditional  repeal,  a  repeal  only  so  far  as  the 
two  should  be  legally  inconsistent/' 

As  a  consequence  of  this  reasoning  the  Iowa  court  refused 
to  follow  the  case  of  Meshmeier  v.  State,  supra.  Indeed,  it 
is  in  conflict  with  all  the  authorities  above  cited,  and  we  know 
of  no  case  to  be  found  which  in  the  remotest  degree  is  sup- 
posed to  give  it  any  support. 

It  is  contended,  however,  by  the  appellee,  that  it  is  mani- 
fest from  the  language  used  that  the  Legislature  intended  to 
repeal  the  act  of  1883  in  any  event.  But  we  are  unable  to 
agree  with  counsel  in  this  construction.  We  must  accord  to 
the  Liegislature  the  belief  that  the  act  of  1889  was  consti- 
tutional, and  the  intention  that  the  provisions  of  that  act 
would  take  the  place  of  the  act  of  1883.  The  manner  of 
selecting  police  officers  under  the  act  of  1889  is  not  mate- 
rially different  from  the  mode  prescribed  by  the  act  1883. 
The  mode  of  selecting  police  commissioners  was  changed,  but 
the  intention  of  the  Legislature  to  keep  up  the  old  system 
of  selecting  police  officers  is  perfectly  plain. 

We  can  not  say  that  the  Legislature'would  have  passed  the 
repealing  clause  in  question  had  it  not  intended  that  the  act 
of  1889  should  take  the  place  of  the  act  which  it  attempts  to 
repeal.  Under  such  circumstances,  according  to  all  the  au- 
thorities except  Meshmeier  v.  State,  supra,  the  repealing  clause 
must  fall  with  the  act  to  which  it  is  attached. 

We  are  of  the  opinion  that  the  repealing  clause  in  ques- 
tion is  void,  and  that  it  does  not  repeal  the  act  of  March  5th, 
1883. 

In  so  far  as  the  case  of  Meshmeier  v.  State,  supra,  is  in  con- 
flict with  this  opinion  the  same  is  hereby  modified. 

It  is  not  seriously  contended  that  the  act  of  March  5th, 
1883,  is  unconstitutional ;  indeed,  there  would  seem  to  be  no 
room  for  such  a  contention.  It  was  recognized  as  a  valid  act 
in  the  case  of  City  of  Indianapolis  v.  Huegele,  115  Ind.  581. 

It  has  been  so  often  decided  that  the  State  has  the  right  to 
prescribe  the  manner  of  selecting  the  constabulary,  including 
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the  police  force  of  a  city,  that  it  seems  not  to  be  now  an  open 
question.  People  v.  Draper,  16  N.  Y.  532 ;  People  v.  Shep- 
ard,  36  N.  Y.  285  ;  People  v.  Mahaney,  13  Mich.  483 ;  State, 
ex  rd.y  V.  Covington,  29  Ohio  St.  102 ;  Police  Commiaaioners 
V.  Gty  of  Louisville,  3  Bush,  597 ;  State,  ex  rel.,  v.  Hunter, 
38  Kan.  578;  Mayor,  etc.,  v.  State,  ex  reL,  15  Md.  376; 
State,  ex  reL,  v.  Seavey,  22  Neb.  454. 

This  right  is  fully  recognized  in  the  case  of  Oity  of  Evans- 
ville  V.  State,  ex  rel.^  supra,  and  State,  ex  reL,  v.  Denny,  supra. 

The  act  of  1883,  now  under  consideration,  is  easily  dis- 
tinguished from  the  act  of  1889,  where  the  State  undertook 
to  control  the  selection  of  officers  in  no  wise  connected  with 
the  constabulary  and  whose  duties  were  of  a  local  character, 
affecting  local  iqterests  and  local  government.  But  while  it 
is  admitted  that  the  law  we  are  now  considering  is  within 
the  power  of  the  Legislature,  and  that  it  is  not,  in  its  gen- 
eral scope,  in  conflict  with  any  provision  of  the  State  Consti- 
tution, it  is  earnestly  insisted  that  certain  provisions  therein 
are  unconstitutional,  and  that  such  provisions  are  so  inter- 
woven with  the  other  provisions  of  the  law  as  that  the  whole 
must  fall. 

It  is  quite  well  settled  that  where  a  pai*t  of  a  statute  is 
unconstitutional,  if  such  part  is  so  connected  with  the  other 
parts  as  that  they  mutually  depend  upon  each  other  as  con- 
ditions, considerations  or  compensations  for  each  other,  so  as 
to  warrant  the  belief  that  the  Legislature  intended  them  as 
a  whole,  and  if  they  could  not  be  carried  into  effect  the  Leg- 
islature would  not  have  passed  the  residue  independently  of 
that  which  is  void,  then  the  whole  act  must  fall.  Cooley 
Const.  Lim.  (5th  ed.)  213;  Meshmeiery.  State,  supra;  State, 
ex  rel.,  v.  Denny,  supra  ;  Gfriffin  v.  State,  ex  reL,  119  Ind.  520. 
On  the  other  hand,  it  is  equally  well  settled  that  when  a  part 
of  a  statute  is  unconstitutional,  if  by  striking  from  the  act  all 
that  part  which  is  void,  that  which  is  leil  is  complete  in  itself, 
sensible,  capable  of  being  executed  and  wholly  independent 
of  that  which  is  rejected,  the  courts  will  reject  that  which  is 
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unconstitutional  and  enforce  the  remainder.  Cooley  Const. 
Lini.  (5th  ed.),  p.  178 ;  Clark  v.  ElliSy  2  Blackf.  8 ;  Maizev. 
State,  4  Ind.  342 ;  Staie  v.  Newton,  59  Ind.  173 ;  Ingerman  v. 
Nobleaville  Tp.,  90  Ind.  390. 

The  question  in  this  case  is,  therefore^  whether  we  can 
eliminate  from  the  act  of  March,  1883,  that  which  is  in  cou- 
flict  with  the  Constitution  of  the  State  and  enforce  the  re- 
mainder of  the  law ;  or,  in  other  words,  are  the  unconstitu- 
tional provisions  in  that  act  so  connected  with  its  other 
provisions  as  that  they  must  all  stand  or  fall  together? 

Under  section  1  of  the  act  under  consideration,  a  person 
to  be  eligible  to  the  office  of  police  commissioner  most  be  a 
resident  of  the  city  for  which  he  is  appointed  for  a  period  of 
at  least  three  years  next  before  his  appointment. 

Section  2  provides  that  the  metropolitan  police  board  shall 
have  power  to  appoint  a  superintendent  of  police,  captains, 
sergeantS;  detectives  and  such  other  officers  and  patrolmen 
as  they  may  deem  advisable,  said  captains,  sergeants,  de- 
tectives and  such  other  officers  and  patrolmen  to  be  ap- 
pointed equally  between  the  two  leading  political  parties  of 
said  city. 

In  the  case  of  Evansmlle  v.  Staie,  ex  rd.,  and  State,  ex  reL, 
V.  Denny,  supra,  it  was  held  that  provisions  similar  to  those 
found  in  this  act  were  in  conflict  with  our  State  Constitu- 
tion. It  was  not  so  held  because  the  Legislature  had  not 
the  power  to  provide  that  such  officers  as  police  force  should 
be  made  non-partisan,  but  it  was  so  held  because  the  act  of 
1889  was  so  drawn  as  to  disfranchise  all  persons  who  did  not 
belong  to  one  or  the  other  of  the  two  leading  political  par- 
ties. There  can  be  but  little  doubt  as  to  the  power  of  the 
Legislature  to  make  the  constabulary  of  the  State  non-par- 
tisan, but  in  doing  so  it  must  not  disfranchise  any  consider- 
able body  of  the  electors,  as  all  are,  under  our  form  of  gov- 
ernment, eligible  to  the  elective  offices  within  the  gift  of  the 
people.  That  it  was  the  intention  of  the  Legislature  by 
the  act  of  March  6th,  1883,  to  remove  the  selection  of  the 


NOVEMBER  TERM,  1889.  523 

The  State,  ex  rel.  Law  el  oL,  v.  Blend  ei  aL 

police  force  of  the  State  from  local  political  inflaence^  and 
to  make  it  as  far  as  possible  non-partisan,  there  can  be  no 
doubt. 

Striking  out  the  objectionable  features  of  this  law,  the  re- 
mainder is  capable  of  being  enforced  in  such  a  manner  as  to 
fully  carry  out  the  object  sought  to  be  attained.  By  the 
first  section  of  the  act,  the  commissioners  are  required  to  take 
an  oath  to  the  effect  that  they  will  not  appoint  or  remove 
any  person  on  account  of  his  political  opinions.  If  such 
oath  is  observed  the  police  power  of  the  cities,  covered  by 
the  act,  will  conform  to  police  power  sought  to  be  created 
by  the  Legislature. 

In  our  opinion  the  act  of  March,  1883,  except  in  so  far  as 
herein  indicated,  is  in  force  and  governs  the  manner  of  se- 
lecting and  controHng  the  police  power  of  the  cities  therein 
named.  It  follows  that  the  superior  court  of  Vanderburgh 
county  erred  in  sustaining  the  demurrer  to  the  information 
in  this  cause. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  information,  and  for  further  proceedings  not 

inconsistent  with  this  opinion. 
Filed  Jan.  17, 1890. 
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Insubaitcb. — Action  on  Poliey. — Complaint, — Sufficiency  cf. — ^In  an  action  on 
a  policy  of  insurance  containing  a  condition  that  if  the  buildings  in- 
sured should  become  vacant  or  unoccupied,  or  be  used  for  any  other 
purpose  than  that  mentioned  in  the  application  without  ooDsent  en- 
dorsed on  the  policy,  the  policy  should  be  null  and  Toid,  a  complaint 
is  sufficient  which  avers  that  the  plaintiff  '*  has,  upon  his  part,  per- 
formed each  and  every  act  which,  by  the  terms  of  said  policy,  he  was 
required  to  do." 

Same. — Applicalion, — Statements  in. — When  Deemed  JSepreaentaUons, — Where 
an  agent  of  an  insurance  company  who  takes  the  application  and  writes 
out  the  answers  contained  therein,  with  full  knowledge  of  the  facts,  and, 
relying  upon  his  own  knowledge,  writes  out  the  answers  to  the  same, 
knowing  that  the  applicant  has  no  accurate  knowledge  in  regard  to  the 
facts  inquired  about,  and  is  unable  to  give  accurate  information  in  re- 
gard to  the  same,  the  statements  made  in  the  application  must  be  taken 
to  be  representations,  and  not  a  warranty. 

From  the  Jefferson  Circuit  Court. 

C.  E,  Walkery  A.  Gilchrist  and  0.  A,  De  Bindery  for  ap- 
pellant. 

W.  i2.  Johnston,  for  appellee. 

Olds^  J. — This  is  an  action  by  the  appellee  against  the 
appellant  for  the  value  of  a  barn,  which  was  insured  by  the 
appellant  company^  and  was  destroyed  by  fire.  Issues  were 
joined  and  trial  had^  resulting  in  a  verdict  and  judgment 
for  appellee. 

There  was  a  demurrer  filed  to  the  complaint  and  overruled 
by  the  court^  and  exceptions  taken^  and  the  ruling  is  assigned 
as  error. 

The  policy  of  insurance,  a  copy  of  which  is  filed  with  and 
made  a  part  of  the  complaint,  contains  a  condition,  that ''  if 
the  above-mentioned  buildings  be  or  become  vacant  or  un- 
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occupied,  or  be  used  for  any  other  purpose  than  mentioned 
in  said  application^  without  consent  endorsed  hereon^  this 
policy  shall  be  null  and  void/' 

There  is  an  averment  in  the  complaint  that  the  plaintiff 
*'  has,  upon  his  part,  performed  each  and  every  act  which,  by 
the  terms  of  said  policy,  he  was  required  to  do."  It  is  con- 
tended by  counsel  for  appellant  that  the  complaint  is  defect- 
ive, for  the  reason  that  it  does  not  specifically  aver  that  the 
property  was  not  allowed  to  become  vacant,  and  that  it  was 
occupied  at  the  time  it  was  burned.  If  this  is  a  condition 
precedent,  which  it  was  necessary  for  the  plaintiff  to  aver 
the  performance  of  to  entitle  him  to  recovery,  the  general 
averment  in  the  complaint  is  sufficient.  Section  370,  B.  S. 
1881.  But  it  may  well  be  questioned  whether  or  not,  in  the  ab- 
sence of  a  general  averment,  this  is  not  a  matter  of  defence, 
which  must  be  pleaded  by  the  defendant  if  a  vacancy  oc- 
curred, which  would  defeat  a  recovery.  The  complaint  is  suffi- 
cient, and  the  demurrer  was  properly  overruled.  American 
Ins.  Co.  V.  Leonardy  80  Ind.  272  ;  Indiana  Ins.  Co.  v.  Cape- 
hart,  108  Ind.  270;  Commercial  Union  Assurance  Go.  v. 
State,  ex  rel.,  113  Ind.  331. 

The  defendant  answered  in  four  paragraphs :  First.  A  gen- 
eral denial.  Second.  That  plaintiff  over-insured  his  barn, 
and  caused  it  to  be  burned  to  get  the  insurance  money. 
Third.  That  the  policy  was  issued  and  based  upon  a  written 
application  therefor,  made  by  plaintiff;  that  in  and  by  his 
application,  which  was  made  part  of  the  policy,  and  the  con- 
tract of  insurance,  he  specifically  warranted  each  and  all  the 
statements  and  answers  to  questions  therein  to  be  true ;  that 
he  stated  in  the  application  the  value  of  the  barn  was  $1,500, 
which  was  false,  and  that  it  was  only  worth  $300 ;  that  he 
answered  to  a  question  therein  that  the  age  of  the  barn  was 
only  twenty-five  years,  which  was  false ;  that  it  was  forty 
years  old  ;  that  he  stated,  in  answer  to  a  question,  that  the 
barn  was  distant  250  or  300  feet  from  the  dwelling-house 
on  the  farm,  which  was  false,  and  that  it  was  less  than  250 


626  SUPREME  COURT  OF  INDIANA. 

The  Phenix  Insurance  Company  of  Brooklyn  v.  Golden. 

feet  distant ;  that  he  stated^  in  answer  to  a  question  in  the 
application  that  the  value  of  the  real  estate  (100  acres  on 
which  the  barn  was  situated)  was  fifty  dollars  per  acre,  which 
was  false^  and  that  it  was  only  worth  eighteen  dollars  per 
acre ;  that  he  answered  '^  No  ^'  to  a  question  in  the  applica- 
tion, to  wit :  '^  Is  it  encumbered  in  any  way  ?  if  so,  when 
is  mortgage  due,  and  for  how  much  ? "  which  answer  was 
false,  and  that  said  land,  on  which  said  barn  was  situate, 
and  said  barn,  were  then  and  thei%  incumbered  by  a  mort- 
gage made  thereon  by  plaintiff  to  one  Lorenz  Mallett  for 
$1,400,  which  was  and  is  a  valid  lien  thereon,  and  unpaid. 
Fourtit.  That  the  property  insured  became,  and  was,  up  to 
the  time  of  the  fire,  vacant  and  unoccupied,  without  the  con- 
sent of  the  company  indorsed  on  the  policy. 

The  plaintiff  replied  first  by  a  general  denial ;  second,  to 
said  third  paragraph  of  answer: 

That  the  application  was  taken  and  filled  up,  so  fiir  as  ever 
filled  up,  by  one  David  Brownfield,  then  and  there  the  agent 
of  defendant  at  Vevay,  duly  authorized  to  receive  and  solicit 
applications  for  insurance  on  behalf  of  said  defendant ;  that 
the  application  was  filled  out  by  said  Brownfield  at  the  office 
of  Addison  Works,  who  was  then  and  there  the  agent  of  de- 
fendant at  said  town  of  Vevay ;  that  each  and  all  of  the  an- 
swers made  by  plaintiff  to  the  questions  asked  him  in  said 
application  were  made  in  the  presence  and  hearing  of  both 
of  said  agents ;  that  before  and  at  the  date  of  said  applica- 
tion, both  said  Brownfield  and  Works  were  well  acquainted 
with  said  barn,  and  with  the  farm  on  which  it  was  situated, 
and  with  the  value  of  said  barn  and  farm ;  that  for  the  last 
ten  years  they  both  had  been  travelling  over  said  county  so- 
liciting insurance,  and  had  full  knowledge  of  the  value  of 
farms  and  farm  improvements  in  said  Switzerland  county 
(Gives  location  of  farm  and  barn) ;  that  said  agents  had 
passed  said  farm  and  barn  once  a  week  for  ten  years,  and  had 
examined  it  at  one  time  with  a  view  of  soliciting  insurance 
thereon,  and  knew  its  age  and  condition,  and  its  distance 
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from  the  dwelling-house  on  said  farm ;  that  he  had  but  re- 
cently purchased  the  farm,  and  never  resided  on  it,  or  in  said 
State ;  that  at  the  date  of  the  application  he  had  no  knowl- 
edge of  the  age  of  the  barn,  and  had  never  seen  it  until  the 
6th  of  March,  1884,  and  at  the  time  of  application  had  only 
seen  it  two  or  three  times,  and  had  but  little  knowledge  of 
the  value  of  said  barn  or  farm,  upon  which  to  base  an 
opinion  of  their  value,  all  of  which  was  well  known  to  said 
Brownfield  and  Works  at  the  date  of  the  application ;  that 
said  agents,  knowing  the  value  of  said  farm,  and  knowing  the 
age,  condition  and  value  of  said  barn,  and  knowing  the  plain- 
tiff had  no  knowledge  or  opportunity  of  knowing  the  value 
or  age  of  said  barn,  relied  upon  their  own  knowledge  thereof, 
and  did  not  rely  upon  any  answers,  statements  or  represen- 
tations made  by  plaintiff  in  said  application  or  otherwise,  and 
they  were  in  no  manner  deceived  or  misled  thereby;  that  at 
the  date  of  the  application  both  Brownfield  and  Works  had 
full  knowledge  of  the  existence  of  said  mortgage  mentioned 
in  third  paragraph  of  answer,  and  knew  it  had  been  executed 
for  a  balance  of  purchase-money  of  said  land,  and  that  as  to 
said  encumbrance,  and  as  to  encumbrance  on  said  land,  said 
agents  relied  on  their  own  knowledge  thereof,  and  not  upon 
any  answer  or  statement  or  representation  of  his;  that  afler 
the  application  had  been  so  filled  out  by  said  Brownfield, 
and  plaintiff  had  made  his  mark  thereto,  the  esLxne  was  de- 
livered to  Addison  Works,  who,  with  full  knowledge  of  the 
contents  thereof  and  of  said  answers  and  statements  therein 
written,  as  such  agent  received  and  accepted  said  application, 
and  on  the  same  day  as  such  agent  forwarded  the  same,  with 
his  name  endorsed  thereon,  by  mail  to  defendant's  general 
agent  at  Chicago,  111.,  who,  upon  receipt  thereof,  issued  the 
policy  sued  on. 

The  third  paragraph  of  reply  states  that  Brownfield  and 
Works,  defendant's  agents,  solicited  him  to  take  out  insur- 
ance; that  he  went  with  them  to  Works' office ;  that  Brown- 
field voluntarily  filled  out  his  application,  and  that  he  could 
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not  read  or  write ;  that  he  had  but  recently  purchased  the 
farm  mentioned ;  that  he  did  not  know  the  value,  age  and 
condition  of  barn,  or  distance  from  house ;  that  he  answered 
the  questions  put  or  read  to  him  truthfully,  and  relied  on 
Brownfield  to  write  the  answers  truly ;  that  he  stated  that 
said  barn  cost  when  new  $1,500,  but  that  he  did  not  know 
its  then  value,  and  made  no  other  statement  or  answer  as  to 
value,  and  was  not  asked  as  to  age  ;  that  he  stated  value  of 
farm  to  be  $1,800 ;  that  no  question  was  asked  or  answered 
as  to  number  of  acres  or  value  per  acre ;  that  he  was  not 
asked^as  to  encumbrance,  and  made  no  answer  about  encum- 
brance ;  that  there  was  no  question  or  answer  about  the 
distance  of  the  barn  from  the  house,  and  no  other  questions 
were  asked  except  the  above,  and  he  made  no  answers,  state- 
ments or  representations  except  only  those  above  and  they 
are  true ;  that  the  answers  alleged  in  defendant's  third  para- 
graph of  answer  to  be  fals«,  are  not  his  answers  and  repre- 
sentations; that  they  never  were  made  by  him,  but  were 
written  in  the  application  by  Brownfield  wrongfully,  without 
his  knowledge  or  consent;  that  he  made  his  mark  to  the  ap- 
plication at  the  request  of  Brownfield  and  Works,  and  it  was 
then  delivered  to  Works,  but  he  did  not  know  the  contents 
thereof,  nor  the  answers  and  statements  therein  written  : 
that  he  relied  on  Brownfield  to  write  them  as  he  made  them, 
and  believed  he  had  dohe  so ;  and  he  had  no  notice  or 
knowledge  to  the  contrary  until  after  the  loss;  that  said 
agents  knew  he  could  not  read  or  write,  and  did  not  un- 
derstand the  meaning  of  said  application,  and  that  he  relied 
wholly  on  Brownfield  to  prepare  it  and  correctly  fill  out  and 
complete  it ;  that  Works,  with  full  knowledge  of  said  state- 
ments and  answers,  received  the  application  and  forwarded  it 
to  Chicago,  and  the  general  agent  issued  a  policy  on  its  receipt. 

Fourth.  That  defendant's  said  agents  at  Vevay  knew  said 
property  had  become  and  was  vacant  and  unoccupied,  and 
made  no  objections  thereto. 

Defendant  demurred  severally  to  said  special  replies,  be- 


NOVEMBER  TERM,  1889.  529 

The  Pheniz  losarance  Company  of  Brooklyn  v.  Golden. 

cause  they  did  not  state  facts  suflBcient  to  avoid  said  third 
and  fourth  paragraphs  of  answer. 

The  court  overruled  the  demurrers  to  the  second  and  third 
paragraphs  of  reply,  to  which  defendant  excepted,  and  sus- 
tained the  demurrer  to  the  fourth,  and  plaintiff  excepted. 

The  overruling  of  defendant's  demurrers  to  second  and 
third  paragraphs  of  plaintiff's  replies  to  defendant's  third 
paragraph  of  answer  is  assigned  as  error. 

The  policy  of  insurance  in  this  case  contained  the  follow- 
ing provision:  ^^This  insurance  is  based  upon  the  repre- 
sentations contained  in  the  assured's  application  of  even 
number  herewith  on  file  in  the  company's  office  in  Chicago, 
Illinois,  each  and  every  statement  of  which  is  hereby  specif- 
ically made  a  warrant  and  a  part  hereof,  and  it  is  agreed 
that  if  any  false  statements  are  made  in  said  application, 
this  policy  shall  be  void." 

The  question  presented  by  the  overruling  of  the  demurrer 
to  these  paragraphs  of  reply  is  so  fully  discussed  in  the 
recent  cases  of  Rogers  v.  Phenix  Ins.  Co.,  post  p.  670,  and 
Piokd  V.  Phenix  Ins.  Go.y  119  Ind.  291 ;  see,  also,  Phenix 
Ins.  Co.  V.  Allen,  109  Ind.  273,  that  we  do  not  deem  it  nec- 
essary to  further  discuss  the  question,  as  the  paragraphs  of 
reply  are  substantially  the  same  as  those  held  sufficient  in 
those  cases.  The  statements  made  in  the  application  must  be 
taken  to  be  representations  and  not  a  warranty.  It  is  al- 
leged in  the  reply  that  the  agent  of  the  appellant,  who  took 
the  application  and  wrote  out  the  answers  contained  therein, 
had  full  knowledge  of  the  facts  and  relied  upon  his  own 
knowledge  and  wrote  out  the  answers  to  the  same  well  know- 
ing that  the  applicant  had  no  accurate  knowledge  in  regard 
to  the  facts  inquired  about,  and  could  not  give  accurate  in- 
formation in  regard  to  the  same ;  and  to  hold  that  the  par- 
ties to  the  contract  intended  that  such  representations  should 
be  strict  warranties  would  be  to  hold  that  the  applicant  was 
intending  to  and  did  part  with  his  money  for  the  insurance 
Vol.  121.— 34 
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without  any  reasonable  hopes  or  expectation  to  recover  pay 
for  his  loss  in  case  of  the  destruction  of  his  property  by  fire, 
and  that  the  company  was  taking  the  application  without  any 
intention  of  paying  any  loss  which  might  occur. 

The  only  reasonable  construction  which  can  be  placed 
upon  the  acts  of  the  parties  in  the  making  of  tlie  application 
and  the  issuing  of  the  policy  is^  that  they  regarded  them  as  rep- 
resentationS;  and  that  the  applicant^  in  making  answers  to 
the  questions^  was  acting  in  good  faith  and  answering  the 
questions  to  the  best  of  his  knowledge^  or  relying  upon  the 
good  faith  of  the  agent  of  the  company^  and  believing  the 
answers  to  be  true  as  he  wrote  them^  signed  the  application 
and  paid  his  money  and  accepted  the  policy^  and  such  state- 
ments must  be  held  to  be  mere  representations,  and  not  a 
warranty. 

Errors  are  assigned  as  to  the  instructirins  given  by  the 
court  to  the  jury.  We  have  examined  them  and  they  are 
in  accordance  with  the  theory  held  in  ruling  upon  the  plead- 
ings, and  there  was  no  error  in  giving  them.  It  is  also  con- 
tended that  the  verdict  is  not  supported  by  the  evidence, 
and  that  the  court  ought  to  have  instructed  the  jury,  as  re- 
quested by  the  defendant,  to  find  a  verdict  for  the  defendant. 
There  is  evidence  tending  to  support  the  verdict,  and  we 
can  not  weigh  the  evidence,  and  the  court  properly  refused 
to  instruct  the  jury  to  find  a  verdict  for  the  defendant ;  to 
have  done  so  would  have  been  error,  in  view  of  the  evidence 
before  the  jury. 

Objection  is  made,  and  error  assigned,  that  the  court  re- 
fused to  give  certain  instructions  asked  by  the  defendant. 
We  have  examined  the  instructions  given  and  refused,  and 
there  was  no  error  committed  by  the  court  in  this  respect. 
The  court  instructed  the  jury  fully  upon  the  issues  presented^ 
and  such  of  the  instructions  asked  and  refused  as  were  not 
covered  by  instructions  given,  are  erroneous. 

As  the  principal  controversy  is  whether  the  statements  in 
the  application  should  be  treated  as  representations  or  war- 
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ranties,  we  have  not  thought  it  necessary  to  set  out  the  in- 
structions, as  they  principally  involve  the  same  question. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  17, 1890. 


No.  16,191. 

Winlock  v.  The  State. 

Gbiminax  Law. — Tregpaas, — DeseiipHon  of  Lands, — IndidmenL^-'-Sii^jkiency 
of. — Where  a  statute  simply  provides  punishment  for  an  unlawful  entry 
upon  the  lands  of  another,  without  making  any  provision  for  the  restor- 
ation of  the  land  to  the  rightful  owner  or  occupant,  and  where  locality 
or  place  is  not  an  essential  ingredient  of  the  offence,  no  particular  de- 
scription is  necessary.  A  charge,  in  the  language  of  the  statute,  is  suffi- 
cient. If,  in  addition  to  punishing  the  trespass,  the  court  may  order 
restitution,  the  indictment  must  contain  a  particular  description,  suffi- 
cient, at  least,  to  identify  the  thing  to  be  restored. 

Same. — J^riieular  Deaeription  (^  Lamda, — IndidmeiU  need  not  Contain. — 
Where  one  was  charged,  under  section  2110,  B.  8.  1881,  with  having 
unlawfully  hunted,  with  fire-arms,  etc.,  "  on  the  enclosed  lands"  of  A. 
B.,  etc.,  the  indictment  was  not  defective  for  a  failure  to  describe  the 
land  upon  which  the  hunting  was  done  with  greater  particularity.  It 
is  sufficient,  in  such  a  case,  to  charge  the  offence  as  having  been  com- 
mitted in  the  county  and  State,  without  any  further  identification  than 
to  name  the  owner  or  occupant  of  the  land  upon  which  the  offence 
was  committed. 

Same. — AvermenU  in  IndietmenL  —  When  need  not  be  Proved  aa  Laid. — ^An 
averment  in  an  indictment  that  is  not  an  essential  matter  of  descrip- 
tion, nor  so  blended  with  matter  of  that  character  that  the  two  can  not 
be  separated,  need  not  be  proved  as  laid. 

From  the  Kdox  Circuit  Court. 

J,  8.  Pritchett  and  H,  BumSf  for  appellant. 
L.  2lJficA€ner,  Attorney  General,  0.  H.  Cobby  Prosecuting 
Attorney,  and  J.  H.  GUlett,  for  the  State. 
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MiTCU£iiii,  C.  J. — The  grand  jury  of  Knox  county  made 
presentment  of  the  appellant  to  the  circuit  court  at  it8  March 
term,  1889.  The  charge  in  the  indictment  is,  that  "  one 
Henry  Winlock,  late  of  said  county  and  State  aforesaid,  did 
on  the  24th  day  of  November,  1888,  at  said  county,  unlaw- 
fully hunt  with  fire-arms,  to  wit :  a  shot-gun,  on  the  enclosed 
lands  of  William  S.  Ewing,  without  then  and  there  having 
first  obtained  the  consent  of  the  said  Ewing,''  etc. 

Section  2110,  R.  S.  1881,  makes  it  a  misdemeanor  to  hunt 
with  a  dog  or  dogs,  or  to  hunt  or  shoot  with  any  kind  of  fire- 
arms on  inclosed  lands  without  having  first  obtained  the  con- 
sent of  the  owner  or  occupant  thereof.  It  is  insisted  that 
the  indictment  is  defective  in  that  it  does  not  describe  or 
identify  the  land  upon  which  the  hunting  was  done  with  suf- 
ficient certainty. 

The  objection  is  not  maintainable.  The  ofience  is  charged 
to  have  been  committed  in  Knox  county,  in  the  State  of 
Indiana,  on  the  inclosed  lands  of  William  L.  Ewing. 

The  general  rule  seems  to  be,  where  a  statute  simply  pro- 
vides punishment  for  an  unlawful  entry  upon  the  lands  of 
another,  without  making  any  provision  for  the  restoration 
of  the  land  to  the  rightful  owner  or  occupant,  and  where  lo- 
cality, or  place,  is  not  an  essential  ingredient  of  the  ofiTence, 
no  particular  description  is  necessary.  A  charge  in  the  lan- 
guage of  the  statute  is  sufficient.  If,  in  addition  to  punish- 
ing the  trespass,  the  court  may  order  restitution,  the  indict- 
ment must  contain  a  particular  description,  sufficient,  at 
least,  to  identify  the  thing  to  be  restored.  In  like  manner, 
in  case  a  nuisance  is  to  be  abated,  or  any  other  proceeding 
is  to  be  had  against  the  place,  a  local  description  of  it,  suffi- 
cient to  point  it  out  with  reasonable  certainty,  is  necessary 
in  the  indictment.  1  Bishop  Crim.  Proc,  section  372;  2 
Bishop  Crim.  Proc,  sections  381,  382. 

Where,  however,  the  minor  locality  is  not  an  essential  in- 
gredient of  the  crime,  and  the  judgment  can  have  no 
reference  to  any  particular  locality  or  place  where  the  of- 
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feDce  was  committed,  it  is  ordinarily  sufficient  to  charge  it 
as  having  been  committed  in  the  county  and  State,  without 
any  further  identification  than  to  name  the  owner  or  occu- 
pant of  the  land  upon  which  the  oficnce  was  committed. 

Accordingly,  in  an  indictment  under  section  1961,  R.  S. 
1881,  which  makes  any  person  who,  without  license  from 
competent  authority,  removes  from  the  land  of  another  any 
tree,  stone,  timber,  or  other  valuable  article,  guilty  of  a  tres- 
pass, was  held  sufficient  although  it  only  charged  that  the 
pro))erty  was  removed  from  lands,  situate  in  a  county  named, 
belonging  to  an  individual  whose  name  was  given.  Darrell 
V.  StatCf  80  Ind.  566.  See,  also,  Newland  v.  State^  30  Ind. 
Ill ;  Johnson  v.  State,  68  Ind.  43 ;  App  v.  StaU,  90  Ind.  73 ; 
Keith  V.  8taU,  90  Ind.  89 ;  Turner  v.  StaUy  102  Ind.  425 ;  1 
Bishop  Crim.  Proc,  section  544. 

The  inclination  of  courts  is  to  dispense  with  all  unneces- 
sary averments  in  criminal  pleadings.  It  is  said,  however, 
that  the  ruling  in  State  v.  Frenchy  120  Ind.  229,  is  opposed 
to  the  cases  above  cited.  That  was  a  prosecution  under  sec- 
tion 1941,  R.  S.  1881,  which  makes  it  a  misdemeanor  for 
any  one  who,  after  being  forbidden  so  to  do,  shall  enter  upon 
the  enclosed  or  unenclosed  land  of  another.  The  charge  in 
that  case  was  that  the  accused  unlawfully  entered  upon  the 
^^premisea  "  of  another  after  having  been  forbidden.  It  will 
be  observed  that  the  words  employed  in  the  statute  as  de- 
scriptive of  the  offence  were  not  used,  but  instead  of  charg- 
ing the  entry  to  have  been  upon  either  the  enclosed  or  un- 
enclosed land  of  another,  the  word  "premises"  was  substi- 
tuted in  the  indictment  or  information.  It  was  correct!  v 
held  that  the  word  "premises,''  according  to  some  recognized 
definitions,  was  the  equivalent  of  "  lands  and  tenements," 
but  that  without  more,  it  did  not  sufficiently  describe  either 
enclosed  or  unenclosed  land.  "  Premises"  includes  land  and 
everything  appurtenant  thereto ;  accordingly,  in  Bandalow 
V.  State,  90  111.  218,  it  was  ruled  that  a  public  street  and 
alley  adjacent  to  a  brewery  were  part  of  the  premises.     We 
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adhere  to  the  conclusion  in  State  v.  French^  supra,  but  we  are 
unable  to  see  that  it  militates  against  the  conclusion  above 
stated  in  the  present  case. 

It  is  said  that  there  was  a  failure  of  proof,  in  that  the  ev- 
idence did  not  show  that  the  fire-arm  with  which  the  appel- 
lant was  hunting  was  a  shot-gun,  as  charged  in  the  indict- 
ment. 

The  averment  that  the  fire-arm  was  a  shot-gun  was  not  an 
essential  matter  of  description,  nor  was  it  so  blended  with 
matter  of  that  character  that  the  two  could  not  be  separated. 
It  was  not  necessary,  therefore,  to  prove  it  as  laid.  HuU  v. 
State,  120  Ind.  153. 

The  evidence  sustains  the  verdict.     There  was  no  error. 

Judgment  affirmed,  with  costs. 

FUed  Jan.  17, 1890. 


No.  H026. 

Sims  v.  Hines. 

Streibt  Ihpbovement. — AssetsmerU  for,— Appeal  from  Judgment  Enfarcmg. 
— Whai  can  riot  he  Inquired  into. — Transeripl. — Oily. — In  an  appeal  from  a 
judgment  enforcing  an  assessment  made  for  a  street  improvement, 
where  the  transcript  shows  jarisdiction,  no  question  of  fact  can  be 
tried  which  arises  prior  to  the  making  of  the  contract.  Nor  will  anj 
defect  or  irregularity  which  occurred  prior  to  that  time  affect  the 
right  of  the  contractor  to  enforce  collection  of  the  assessment.  Mobemf 
v.  OUy  of  JeffenonmUef  38  Ind.  198;  McEwen  v.  Qilker,  38  Ind.  233,  and 
Kretsch  ▼.  JBekn,  46  Ind.  438,  overruled. 

Same. — Heading. — Demvrrer. — Although  irregularities  or  errors  maj  be 
disclosed  by  the  transcript,  a  demurrer  will  not  lie,  unless  the  errors  or 
irregularities  affirmatively  appear  to  have  occurred  after  the  contract 
was  entered  into  with  the  city. 
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8ams. — Defence, — How  Must  be  Pleaded. — Answer. — Reply. ^li  there  is  any 
defence,  except  a  jurisdictional  one,  it  mast  be  made  bj  way  of  answer 
in  order  to  give  the  contractor  an  opportunity  to  avoid  it,  if  he  can,  by 
way  of  reply. 

Sauce. — Contract  /of  Street  Improoemeni. — Amgnment  <^. — Beeognition  of  As- 
signment by  Common  CowndL — Where  the  transcript  affirmatively  shows 
that  the  assignment  of  a  contract  for  a  street  improvement  was  recognized 
and  acted  apon  as  valid  by  the  common  council,  it  will  be  sufficient, 
although  there  was  no  formal  order  entered  approving  the  assignment. 

Same. — Olher  AsBesments. — Can  not  be  Ingmred  into, — The  validity  or  ac- 
curacy of  any  other  assessment  than  the  one  sought  to  be  enforced  can 
not  be  questioned.  If  that  appears  to  be  accurate  and  enforceable  the 
contractor  is  entitled  to  judgment. 

Same. — Street  Improvement  Contract — City  May  Change, — The  governing 
body  of  a  city  may,  within  reasonable  limits,  modify  and  change  con- 
tracts for  the  improvement  of  streets. 

Same. — What  May  be  Tried  on  Appeal.— Right  of  Legislature  to  Declare. — Eih 
idence  as  to  Damages. — AdmimbilUy  <^. — Upon  an  appeal  from  a  judg- 
ment enforcing  a  street  improvement  assessment,  section  3165,  B.  S. 
1881,  prescribes  what  shall  be  tried,  and  in  such  a  proceeding  evidence 
is  not  admissible  to  show  that  the  contractor  wrongfully  removed  gravel 
and  other  material.  Such  alleged  damages  can  not  be  set  off  against 
the  assessment.  The  Legislature  has  the  power  to  declare  what  ques- 
tions shall  be  and  what  questions  shall  not  be  tried  on  appeal. 

From  the  Clinton  Circuit  Court. 

J.  N.  Sims  and  J.  F.  Kent,  for  appellant. 

0,  E,  Brumbaugh  and  W.  R.  HineSf  for  appellee. 

Elliott,  J. — The  appellant  prosecutes  this  appeal  from 
a  judgment  enforcing  an  assessment  made  for  a  street  im- 
provement, and  his  principal  contention  is  that  the  transcript, 
which  the  statute  declares  shall  be  a  complaint,  is  insuffi- 
cient. 

The  statutory  provision  is  a  singular  one,  inasmuch  as  it 
makes  the  transcript  of  the  proceedings  of  the  city  author- 
ities the  complaint  of  the  plaintiff;  although,  in  fact,  he  has 
nothing  to  do  with  the  proceedings,  for  they  are  conducted 
by  the  representatives  of  the  municipality.  The  property- 
owner  really  assails  the  proceedings  of  those  who  are  his 
chosen  representatives,  and  not  the  acts  of  the  contractor, 
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when  he  demurs  to  the  transcript^  and  it  would  seem  that, 
in  strict  rights  he  should  not  profit  by  errors  committed 
prior  to  the  time  the  contractor  acquires  a  special  inter- 
est in  the  matter.  Oar  statute  recognizes  the  injustice  of 
holding  the  contractor  to  a  rigid  accountability  for  the  pro- 
ceedings of  the  municipal  officers^  for  it  provides  that  '*  no 
question  of  fact  shall  be  tried  which  may  arise  prior  to  the 
making  of  the  contract  for  the  said  improvement  under  the 
order  of  the  council/'  and  it  also  explicitly  declares  what 
questions  shall  be  tried.  R.  S.  1881,  section  3165.  This 
provision  secures  the  contractor  some  protection,  and  really 
does  the  property-owner  no  harm ;  for  what  chiefly  interests 
the  property-owner  follows  the  contract,  as  a  general  rule, 
and  little  is  lost  to  him  by  precluding  him  from  litigating 
questions  which  arise  prior  to  the  execution  of  the  contract. 
It  is,  at  all  events,  nothing  more  than  justice  to  require  a 
property-owner,  who  opposes  the  proceedings,  to  make  known 
his  objections  before  the  contractor  is  fastened  by  his  con- 
tract ;  and  it  is  but  fair  to  the  contractor  to  relieve  him  from 
accountability  for  what  occurs  prior  to  the  time  he  acquires  a 
special  interest  in  the  proceedings.  This  right  is  fully  open 
to  the  property-owner,  and  the  fault  is  his  own  if  he  does  not 
avail  himself  of  it.  We  do  not  adduce  these  arguments  for 
the  purpose  of  proving  that  the  Legislature  has  the  power  to 
enact  a  law  providing  that  the  property-owner  shall  be  estop- 
ped from  litigating  questions  which  arise  prior  to  the  time 
the  contract  is  entered  into,  for  that  question  is  settled  by 
authority ;  but  our  purpose  is  to  show  that  the  Legislature 
intended  to  give  full  effect  to  a  just  and  equitable  principle 
by  express  enactment,  and  that  the  intention  of  the  Legisla- 
ture should  be  so  carried  into  effect  as  to  make  the  statute 
operate  beneficially  and  equitably. 

There  can  be  no  doubt  that  the  Legislature  has  power  to 
declare  what  questions  shall  be  and  what  questions  shall  not 
be  tried  on  appeal.  It  has,  indeed,  the  authority  to  deny  an 
appeal  and  to  make  the  decision  of  the  municipal  officers 


NOVEMBER  TERM,  1889.  537 

Sims  V,  Hines. 

final  and  conclusive.  State  v.  Mayor,  etc,,  29  N.  J.  Law,  441 ; 
Ricketts  v.  VUlage  of  Hyde  Parle,  85  111.  110;  Murray  v.  Tack- 
er,  10  Bush,  240;  Dougha^ty  v.  Miller,  36  Cal.  83;  Emery  v. 
Bradford,  29  Cal.  75 ;  Fasa  v.  Seehawer,  60  Wis.  525.  If 
the  Legislature  can,  as  the  authorities  declare  it  may  do,  en- 
tirely deny  an  appeal,  there  can  be  no  question  as  to  its  right 
to  limit  the  questions  which  may  be  tried. 

Our  decisions  were  for  a  long  time  entirely  harmonious  in 
holding  the  provision  of  the  statute  to  which  we  have  re- 
ferred to  be  valid  and  effective.  City  of  Indianapolis  v.  Im- 
berry,  17  Ind.  175;  Board,  etc.v.  Silvers,  22  Ind.  491 ;  Pal- 
mer v.  Stwnph,  29  Ind.  329 ;  Hellenkamp  v.  City  of  Lafayette, 
30  Ind.  192  ;  Kalbrier  v.  Leonard,  34  Ind.  497 ;  Qvlick  v. 
Connelly,  42  Ind.  134;    Mariindale  v.  Palmer,  52  Ind.  411. 

Unfortunately,  however,  some  of  the  cases  departed  from 
the  earlier  decisions,  as  well  as  from  principle,  and  asserted 
a  somewhat  different  rule.  Moherry  v.  City  of  JeffersonviUe, 
38  Ind.  198 ;  McEwen  v.  Gilker,  38  Ind.  233;  Kretsch  v. 
Helm,  45  Ind.  438. 

But  the  later  cases  give  support  to  the  earlier,  and  deny 
the  soundness  of  those  which  left  the  true  line.  Johnson  v. 
Allen,  62  Ind.  57 ;  McOill  v.  Bruner,  65  Ind.  421 ;  City  of 
Fort  Wayne  v.  Skoaff,  106  Ind.  66;  Taber  v.  Ferguson,  109 
Ind.  227;  Taber  y.  Orafmiller,  109  Ind.  206;  Weaver  v. 
Templin,  113  Ind.  298  (301);  Gty  of  Greenfield  v.  State,  ex  reL, 

113  Ind.  597  ;   Wiles  v.  Hoss,  114  Ind.  371 ;  Clements  v.  Lee, 

114  Ind.  397  ;  Ross  v.  Staekhouse,  114  Ind.  200  ;  City  of 
Elkhart  V.  Wickwire,  ante,  p.  331;  Jackson  v.  Smith,  120 
Ind.  520. 

It  is  our  duty  to  declare  which  line  of  cases  shall  be  fol- 
lowed, that  represented  by  Moberry  v.  City  of  Jeffersonville, 
supra,  or  that  represented  by  Paimer  v.  Stumph,  supra,  and 
we  have  no  hesitation  in  adjudging  that  the  doctrine  of  the 
case  last  named  is  the  one  which  should  prevail,  and  that  the 
doctrine  of  Moberry  v.  City  of  Jeffersonville,  supra,  and  cases 
following  it,  should  be  declared  to  be  overruled,  in  so  far  as 
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it  is  in  conflict  with  the  earlier  and  the  later  cases.  As  was 
shown  in  TaJber  v.  Fei^guson,  supra^  the  doctrine  which  we 
here  assert  is  the  only  one  which  can  be  applied  without 
working  injustice  in  many  cases.  Our  conclusion  is  that 
where  the  transcript  shows  jurisdiction  no  question  of  fact 
can  be  tried  which  arises  prior  to  the  making  of  the  contract^ 
nor  will  any  defect  or  irregularity  which  occurred  prior  to 
that  time  affect  the  right  of  the  contractor  to  enforce  col- 
lection of  the  assessment.  From  this  it  necessarily  results 
that^  although  irregularities  or  errors  may  be  disclosed  by 
the  transcript,  a  demurrer  will  not  lie  unless  the  erroi's  or 
irregularities  affirmatively  appear  to  have  occurred  after  the 
contract  was  entered  into  with  the  city.  If,  to  state  the  con- 
clusion in  a  somewhat  different  form,  there  is  jurisdiction, 
although  there  may  be  defects  and  irregularities,  no  questions 
can  be  tried  except  such  as  arise  after  the  execution  of  the 
contract. 

This  conclusion  is  essential  in  many  cases  to  secure  to  the 
contractor  the  payment  for  work  done  under  such  circum- 
stances as  render  it  inequitable  for  the  property-owners  to 
interpose  a  defence,  for  any  other  rule  would  preclude  the 
contractor  from  taking  advantage  of  an  estoppel,  as  well  as 
from  showing  that  the  improvement  was  really  made  upon 
the  petition  and  under  the  direction  of  the  property-owner. 
As  the  law  frames  the  complaint  for  the  contractor,  he  can 
neither  add  to  it  nor  take  from  it,  and  it  would  be  a  gross 
perversion  of  justice  to  hold  him  irrevocably  bound  by  what 
occurred  before  he  became  especially  interested  in  the  pro- 
ceedings. The  statutory  provision  is  plain  and  unambigu- 
ous, equitable  and  just  in  its  effects,  valid  and  mandatory  in 
its  terms,  and  there  is  no  plausible  reason  which  will  warrant 
the  courts  in  overthrowing  it. 

If  there  is  any  defence,  except  a  jurisdictional  one,  it  must 
be  made  by  way  of  answer  in  order  to  give  the  contractor 
an  opportunity  to  avoid  it,  if  he  can,  by  way  of  reply. 

The  fact  that  the  original  contractor  was  not  made  a  party 
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to  the  action  was  no  cause  for  demurrer.  The  record  showed 
that  he  had  assigned  his  interest  in  the  contract,  and  as  the 
assignee  neither  framed  the  transcript,  nor  had  any  right  to 
alter  it,  he  could  not  make  it  show  anything  more  than  the 
proceedings  of  the  muuicipal  authorities.  But  it  is  unneces- 
sary to  consider  this  question,  for  the  assignor  was  afterwards 
brought  in,  and  no  harm  resulted  to  the  appellant,  even  upon 
the  concession  that  the  fact  that  the  assignor  was  not  a  party 
made  the  compiaint  defective. 

The  statute  provides  that  partial  estimates  may  be  made  to 
contractors  during  the  progress  of  the  improvement.  B.  8. 
1881,  section  3164. 

The  appellant  has  not  pointed  out  any  particular  in  which 
the  aiBdavit  for  a  precept  is  not  in  accordance  with  the  stat- 
ute. We  do  not  regard  the  fact  that  both  the  original  con- 
tractor and  his  assignee  made  affidavits  as  injuriously  affecting 
the  rights  of  the  appellant.  If  one  affidavit  was  sufficient  no 
harm  was  done  in  filing  an  affidavit  not  needed  ;  if  two  were 
required,  then  there  was  no  error  in  filing  two  instead  of  one. 

We  have  no  doubt  that  a  contract  for  the  improvement  of 
a  street  may  be  assigned,  with  the  consent  of  the  common 
council.  Taber  v.  Orafmiller,  supra,  Whei'e  the  transcript 
affirmatively  shows  that  the  assignment  was  recognized 
and  acted  upon  as  valid  by  the  common  council,  it  will  be 
sufficient,  although  there  was  no  formal  order  entered  appro v- 
ing  the  assignment.  In  the  case  of  Deffenbaugh  v.  Foster 9 
40  Ind.  382,  it  was  not  shown  that  there  was  any  assign- 
ment, and,  of  course,  where  there  was  no  assignment  there 
could  be  neither  implied  consent  nor  express  approval. 

The  appellant  can  not  question  the  validity  or  accuracy  of 
any  other  assessment  than  the  one  sought  to  be  enforced ;  if 
that  appears  to  be  accurate  and  enforceable  the  contractor  is 
entitled  to  judgment.  Balfe  v.  Bell,  40  Ind.  337.  This  gen- 
eral doctrine  has  been  again  and  again  enforced  in  cases 
growing  out  of  assessments  for  the  construction  of  drains 
and  gravel  roads,  and  it  is,  as  we  believe,  the  true  one. 
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It  is  evident  that  it  would  be  almost  impossible  to  carry 
on  the  work  of  improving  streets  without  investing  the  mu- 
nicipal authorities  with  some  discretionary  authority  to  change 
and  modify  contracts,  and  the  courts  have,  therefore,  wisely 
held  that  the  governing  body  of  a  city  may,  within  reasona- 
ble limits,  modify  and  change  contracts,  for  the  improve- 
ment of  streets.  Board,  etc.,  v.  Silvers,  supra;  Hettenkamp 
V.  Oity  of  Lafayette,  supra. 

The  right  to  enforce  the  collection  of  the  assessment  is  not 
impaired  by  the  fact  that  the  contract  contains  a  provision 
for  disposing  of  surplus  earth.  This  would  be  true  even  if 
it  were  conceded  that  the  appellant  is  not  estopped  from  pre- 
senting such  a  question  ;  and  even  if  it  were  further  conceded 
that  the  provision  is  illegal. 

But  it  is  quite  clear,  from  what  we  have  already  said,  that 
the  question  is  one  which  the  statute  declares  shall  not  be 
tried  on  appeal.    Jenkins  v.  SteUer,  118  Ind.  275. 

The  evidence  which  the  appellant  offered  upon  the  subject 
of  the  alleged  wrongful  act  of  the  contractor,  in  removing 
gravel  and  other  material,  was  properly  excluded.  The 
statute  defines  and  limits  the  issues  which  may  be  tried  on 
appeal,  for  it  provides  that :  '^  And  in  case  the  court  and 
jury  shall  find,  upon  trial,  that  the  proceedings  of  said 
officers,  subsequent  to  said  order  directing  the  work  to  be 
done,  are  regular;  that  a  contract  has  been  made;  that  the 
work  has  been  done,  in  whole  or  in  part,  according  to  the 
contract;  and  that  the  estimate  has  been  properly  made 
thereon — then  said  court  shall  direct  the  said  property  to  be 
sold  and  conveyed.*'  R.  S.  1881,  section  3165.  As  the 
Legislature  has  thus  indicated  what  shall  be  tried  on  appeal, 
as  it  had  a  right  to  do,  the  appellant  can  not  set  off  his 
alleged  damages  against  the  assessment,  but  must  resort  to 
some  other  remedy. 

Judgment  affirmed. 

Filed  Jan.  28, 1890. 
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Lehman  v.  Hawks  et  al« 

iNSTBUcnons  to  Jury. —  Written  Instrueiums,^Oral  Staiement  by  Churl  to 
Jury, —  When  Draper, — Where  a  proper  request  was  made  that  all  the  in- 
structions to  the  jury  should  be  given  in  writing,  and  all  the  instruc-  Hr~54] 
tions  given  before  the  jury  retired  were  in  writing,  and  afterwards  the          MS^jSd 
jury  returned  with  an  informal  verdict,  and  the  court  orally  directed 
the  jury  to  retire  and  bring  in  a  verdict  covering  the  issues  in  the  case, 

Heldj  that  the  court  committed  no  error  in  making  said  oral  statement ; 
that  it  was  not  an  instruction  in  the  true  sense  of  the  word. 

Same. — DefinUion  of  an  Instrudion, — An  instruction  is  an  exposition  of  the 
principles  of  law  applicable  to  a  case,  or  some  branch  or  phase  of  a 
case,  which  the  jury  are  bound  to  apply  in  order  to  render  a  verdict,  es- 
tablishing the  rights  of  the  parties  in  accordance  with  the  facts  proven. 

Same. — Htuband  and  Wife, — Fraudulent  Conveyance, — Secret  Tnut, — Bights  oj 
Creditors,^  What  they  May  Show, — When  a  husband  conveys  his  lands  to 
his  wife  under  the  pretext  of  having  held  the  title  in  trust,  his  creditor 
having  a  mortgage  upon  the  land  prior  to  and  at  the  time  of  such  con- 
veyance, or  a  judgment  creditor,  can  show  that  no  such  trust  existed,  and 
such  conveyance  was  made  for  the  purpose  of  defrauding  his  creditors. 
An  instruction  announcing  a  contrary  doctrine  was  properly  refused. 

Same. — Aheenee  of  Inalruetion, — Presumption, — When  all  the  instructions  do 
not  appear  in  the  record,  it  must  be  presumed  that  the  court  gave  to  the 
jury  all  necessary  and  proper  instructions.  Instructions  are  to  be  con- 
sidered as  a  whole,  and  not  separately.  The  refusal  of  the  court  to 
modify  certain  instructions  can  not  be  considered  on  appeal  when  all 
the  instructions  are  not  in  the  record. 

From  the  Elkhart  Circuit  Court. 

H.  (7.  Dodge,  R.  M.  Johnson  and  E.  G,  HerVy  for  appel- 
lant. 

J.  H.  Baker  and  F.  E.  Baker,  for  appellees. 

Olds,  J. — The  appellees  brought  suit  against  Lewis  H. 
Lehman  and  the  appellant,  Pollj  Lehman,  his  wife,  to  fore- 
close a  mortgage  given  by  Lewis  H.  Lehman  alone,  upon  cer- 
tain real  estate,  the  title  to  which  was  in  Lewis  H.,  of  record. 
Lewis  H.  answered  in  general  denial.     Appellant,  answered 
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the  complaint  Id  denial^  and  filed  a  cross-complaint  alleging 
that  Lewis  H.  held  the  title  to  the  real  estate  in  trust  for  her, 
and  that  appellees  had  notice  of  said  trust.  Appellees  an- 
swered the  cross-complaint  in  denial.  There  was  a  trial  and 
a  decree  of  foreclosure  entered.  Appellant  obtained  a  new 
trial^  as  of  right,  on  her  cross*com plaint,  and  the  issues 
joined  on  the  cross-complaint  were  submitted  to  a  jury  for 
trial,  and  trial  had,  resulting  in  a  verdict  and  judgment  for 
appellees. 

The  first  error  assigned,  of  which  appellant  makes  com- 
plaint, is  the  giving  of  what  is  contended  to  be  oral  instruc- 
tions to  the  jury.  Appellant  made  a  proper  request  that  the 
instructions  given  by  the  court  be  reduced  to  writing,  and 
all  the  instructions  given  to  the  jury  before  they  retired  for 
deliberation  were  in  writing.  The  jury  returned  into  court 
with  a  general  verdict  in  favor  of  the  defendants,  who  were 
mortgagees,  naming  them,  together  with  the  answers  to  in- 
terrogatories submitted. 

The  appellant  objected  to  the  verdict  being  received  and 
recorded  as  the  verdict  of  the  jury,  and  said  answers  to  in- 
terrogatories being  received,  because  said  verdict  did  not 
decide  between  all  the  parties  to  the  case.  Whereupon,  the 
court  ordered  said  jury  to  retire  to  the  jury-room  and  con- 
sider of  their  verdict;  that  before  the  jury  retired  to  con- 
sider anew  of  their  verdict,  the  court  orally  stated  to  the 
jury  "  that  it  was  their  duty  to  find  upon  the  issue  between 
the  plaintiff  and  Lewis  H.  Lehman ;  that  they  must  deter- 
mine as  between  them  either  for  or  against  the  said  Polly 
Lehman.'^  To  which  action  of  the  court  counsel  for  appel- 
lant, at  the  time,  objected  and  excepted. 

Before  the  jury  retired  to  deliberate  they  were  instructed 
in  writing,  the  instructions  are  not  in  the  record.  The  pre- 
sumption is  that  the  court  instructed  the  jury  upon  all  the 
issues  in  the  case.  The  jury  returns  with  an  informal  ver- 
dict, and  the  statement  to  the  jury  complained  of  is  a  mere 
direction  to  them  to  retire  and  bring  in  a  verdict  covering 
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the  issues  in  the  case,  either  for  or  against  the  plaintiff  in 
the  cross-complaint. 

Directions  given  to  the  jury  in  regard  to  answering  inter- 
rogatories are  held  not  to  be  instructions,  such  as  are  required 
to  be  in  writing.     Trentman  v,  Wiley,  85  Ind.  33. 

In  McCallister  v.  Mount,  73  Ind.  559,  the  court  says :  "A 
direction  to  retire  with  their  bailiff;  to.  separate  for  their 
meals;  to  seal  up  their  verdict;  to  abstain  from  talking 
among  themselves  or  with  others ;  to  sign  their  general  ver- 
dict, or  to  answer  interrogatories,  are  not  instructions  within 
the  meaning  of  the  law." 

In  the  case  of  Lawler  v.  MoPheetera,  73  Ind.  577,  it  is  said  : 
*'  Instructions  proper  are  directions  in  reference  to  the  law 
of  the  case." 

In  the  case  of  Stanley  v.  Sutherland,  54  Ind.  339,  the  court 
was  requested  to  instruct  the  jury  in  writing  before  any  ev- 
idence was  introduced.  The  defendant  introduced  certain 
evidence,  to  which  the  plaintiff  objected,  and  the  court  said 
to  the  jury  :  "  Gentlemen  of  the  jury,  I  instruct  you  that  this 
evidence  will  have  no  bearing  on  the  case  unless  the  plain- 
tiff is  connected  with  it  in  some  way,  or  the  facts  brought  to 
the  knowledge  of  the  plaintiff,'^  and  it  was  held  that  such 
statement  to  the  jury  did  not  constitute  an  instruction  within 
the  meaning  of  the  statute  requiring  instructions  to  be  given 
in  writing. 

Bouvier,  in  defining  the  word  "  charge,''  says :  "  Charging 
a  jury  is  stating  the  precise  principles  of  law  applicable  to 
the  case  immediately  in  question.''  Bouvier's  Law  Dic- 
tionary ;  Dodd  V.  Moore^  91  Ind.  522,  and  authorities  there 
cited. 

Literally,  the  word  "  instruction  "  may  apply  to  any  di- 
rection given  to  a  jury  by  the  court,  but  as  used  in  the  stat- 
ute making  it  incumbent  on  the  court  to  reduce  its  instruc- 
tions to  writing,  it  relates  to  the  law  of  the  case,  and  may 
properly  be  said  to  mean  an  exposition  of  the  principles  of 
the  law  applicable  to  the  case,  or  some  branch  or  phase  of 
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the  case  which  the  jurj  are  bound  to  apply  in  order  to  render 
a  verdict  establishing  the  rights  of  the  parties  in  accordance 
with  the  facts  proven. 

The  statement  to  the  jury  complained  of  in  this  case  is  not 
an  exposition  of  any  principle  of  law  which  the  jury  are  re- 
quired to  apply  to  any  facts  in  the  case.  The  jury  was  not 
directed  to  find  a  verdict  for  one  party  or  the  other,  there  was 
no  statement  of  any  principle  of  law  which  they  were  to  ap- 
ply ;  it  was  a  statement  of  a  fact  to  them,  which  is  within 
the  knowledge  of  every  person,  that  they  must  find  a  verdict 
for  one  party  or  the  other,  between  whom  issue  is  joined. 
They  must  find  either  for  or  against  the  plaintiff*  in  the  cross- 
complaint;  but  no  rules  of  law  were  stated  by  which  the 
jury  should  be  governed  in  reaching  such  a  verdict.  The 
presumption  is  that  such  as  were  to  govern  them  had  been 
given  to  them  before  they  retired  to  deliberate.  The  court 
committed  no  error  in  making  the  oral  statement  to  the  jury. 

The  next  error  discussed  is  the  refusal  of  the  court  to  give 
the  following  instruction : 

"  If  the  jury  find  fi-om  the  evidence  that  Polly  Lehman, 
in  good  faith,  at  and  previous  to  April  2l8t,  1884,  claimed 
that  Lewis  H.  Lehman  held  the  legal  title  to  the  land  men- 
tioned in  the  mortgage  in  suit,  and  if  the  jury  find  the 
further  fact  that  on  the  21st  day  of  April,  1884,  the  said 
Lewis  H.  Lehman  acknowledged  the  trust  claimed  by  Polly 
Lehman,  and  if  vou  further  find  that  on  the  said  21st  dav 
of  April,  1884,  the  said  Lewis,  in  recognition  of  said  trust, 
deeded  said  land  to  Ruel  M.  Johnson,  to  be  by  said  Johnson 
transferred  to  said  Polly  Lehman,  and  if  said  Johnson  did 
at  said  day  transfer  the  legal  title  to  Polly,  the  defendants 
in  the  cross-complaint,  Cephas  Hawks,  Ebenezer  Hawks 
and  Pichey  Messich,  or  Lewis  H.  Lehman,  can  not  now  liti- 
gate the  question  as  to  whether  or  not  the  said  trust  claimed 
actually  existed.^' 

The  mortgage  sought  to  be  foreclosed  in  this  case  was  ex- 
ecuted on  June  23d,  1883.    At  the  time  the  debt  was  created 
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and  the  mortgage  security  given^  the  land  mortgaged  was  in 
the  name  of  the  husband.  Ten  months  afler  the  execution 
of  the  mortgage^  the  wife  makes  a  claim  that  the  husband 
held  the  land  in  trust  for  her^  and  he  acknowledges  the  trust 
and  conveys  the  land  to  her,  and  it  is  said  in  support  of  this 
instruction  that  the  mortgagees,  the  creditors  of  the  husband, 
can  not  controvert  the  fact  that  a  trust  existed,  and  show 
that  the  claim  of  the  wife  was  a  mere  subterfuge ;  that  it 
had  no  existence  in  fact ;  that  it  was  a  scheme  on  her  part, 
and  acquiesced  in  by  her  husband,  to  defraud  his  creditors. 
We  are  cited  to  some  authorities  where  it  is  held,  as  against 
judgment  creditors  and  persons  whose  debts  were  contracted 
after  the  execution  of  the  trust,  that  they  can  not  object  to 
the  execution  or  validity  of  the  trust  for  the  reason  that  it 
is  a  parol  trust  and  could  not  be  enforced,  though  the  cestui 
qiLc  trust  could  not  compel  its  performance,  yet  if  the  trustee 
performed  and  executed  the  trust  it  was  valid,  but  that  does 
not  present  the  question  involved  in  this  case. 

We  think  the  doctrine  can  not  be  maintained  that  when  a 
husband  conveys  bis  lands  to  his  wife,  under  the  pretext 
of  having  held  the  title  in  trust,  his  creditor,  having  a 
mortgage  upon  the  land  prior  to  and  at  the  time  of  such 
conveyance,  or  even  a  judgment  creditor,  can  not  show  that 
no  such  trust  existed  and  such  conveyance  was  made  for  the 
purpose  of  defrauding  his  creditors,  and  that  is,  in  effect,  the 
doctrine  stated  in  the  instruction  asked,  and  it  was  properly 
refused  by  the  court.  The  mortgagees  had  the  right  to  sus- 
tain their  mortgage,  both  on  the  ground  that  no  trust  ex- 
isted and  that  the  conveyance  was  made  to  defraud  creditors, 
and  that  they  were  innocent  purchasers,  without  notice  of 
the  trust,  for  value. 

The  next  objection  urged  is  the  refusal  of  the  court  to 

modify  certain  instructions  given,  which  were  to  the  effect 

that  if  the  defendants  were  mortgagees  for  value,  while  the 

title  to  the  land  was  in  the  husband,  they  would  be  entitled 
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to  recover  anless  they,  or  one  of  them,  had  notice  of  the  trust 
before  they  took  the  mortgage,  and  the  appellant,  by  her 
counsel,  moved  the  court  to  modify  the  instructions,  so  as  to 
instruct  the  jury  to  the  eflFect  that  if  the  mortgagees,  or  either 
one  of  them,  knew  of  the  trust,  "  or  knew  of  facts  which  if 
followed  up  by  inquiries  of  and  concerning  facts  which  they 
did  know,  would  have  led  to  such  knowledge,''  they  would 
be  bound  by  the  trust,  and  the  appellant  would  be  entitled 
to  recover. 

There  are  only  such  instructions  set  out  in  the  record  as 
were  excepted  to.  It  does  not  appear  from  the  record  what 
other  instructions  were  given. 

The  presumption  is  in  favor  of  the  ruling  of  the  lower 
court.  From  anything  that  appears  in  the  record  the  court 
may  have  instructed  the  jury  fully  as  to  what  facts  would 
put  the  mortgagees  upon  inquiry  and  under  what  circum- 
stances they  would  be  bound  to  make  inquiry,  and  if  from 
inquiry  they  might  have  ascertained  the  facts,  they  would  be 
held  to  have  such  information  as  might  have  been  ascertained 
upon  inquiry,  and  for  that  reason  refused  to  modify  the  in- 
struction as  requested. 

In  the  case  of  Ford  v.  Ford,  110  Ind  89,  the  court  says : 
**  Some  instructions  asked  by  the  appellant,  and  refused  by 
the  court,  are  set  out  in  the  record.  Error  is  predicated  upon 
the  refusal  of  the  court  to  give  the  instructions  requested. 
The  bill  of  exceptions,  in  which  the  instructions  requested 
are  embodied,  recites  that  the  court  of  its  own  motion  gave 
oral  instructions  to  the  jury.  The  record  fails  to  disclose 
what  the  instructions  thus  given  were.  In  the  absence  of 
anything  to  show  the  contrary,  we  must  presume  that  the 
court  gave  to  the  jury  all  necessary  and  proper  instructions.'' 

In  accordance  with  the  rule  as  stated,  we  must  presume 
that  the  court  gave  to  the  jury  all  necessary  and  proper  in- 
structions. If  it  appeared  that  all  the  instructions  given  by 
the  court  were  set  out  in  the  record  it  could  then  be  ascer- 
tained whether  or  not  the  court  had  instructed  the  jury  upon 
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the  proposition  requested  by  the  appellant  in  her  motion  to 
modify  the  instructions. 

Instructions  given  by  the  court  are  to  be  considered  as  a 
a  whole,  and  not  separately.  What  might  appear  to  be  er- 
roneous when  considering  one  instruction,  would  not  be  when 
such  instruction  is  read  in  connection  with  all  the  others 
given ;  and  what  would  seem  to  be  a  proper  modification  of 
an  instruction  when  considered  by  itself,  may  not  be,  or  it 
may  be,  unnecessary  when  all  of  the  instructions  are  con- 
sidered together.  It  not  appearing  by  the  record  in  this  case 
that  all  of  the  instructions  given  are  embodied  in  the  record, 
the  question  sought  to  be  presented  by  counsel  is  not  properly 
before  the  court. 

Other  objections  are  urged  to  the  instructions,  but  for  the 
reason  given  we  do  not  consider  them. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  afiSrmed,  with  costs. 

Mitchell,  C.  J.,  took  no  part  in  the  decision  of  this  case. 

FUed  Jan.  28, 1890. 
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Decedents'  Estates. — Administralor^s  Sale  to  Pay  DebU. — Heir^s  Share  of 
Proceeds.^SeirOff  of  Against  Debt  Due  E8taie.—OredUor8,—A  debt  dae  the 
estate  of  ao  intestate  from  an  heir  may  be  retained  out  of  his  distrib- 
ntive  share  of  the  surplus  proceeds  of  real  estate,  which  has  been  regu- 
larly sold  in  order  to  make  assets  to  pay  debts,  as  against  one  who  took 
a  mortgage  on  the  undivided  interest  in  the  land  sold,  the  mortgage 
having  been  taken  pending  the  settlement  of  the  estate,  with  knowl- 
edge of  the  indebtedness  of  the  heir.  Olds,  J.,  and  BESKSHiaE,  J., 
dissent    Ball  ▼.  Qreen,  90  Ind.  76,  modified. 
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SAJiE. — Bight  (^  Hevn, — iMnrHoldtr^  toUh  Notice. — The  right  of  heirs  to 
participate  eqoallj  in  the  estate  of  their  ancestor  is  superior  to  that  of 
a  lien-holder  with  notice. 

From  the  Decatur  Circuit  Court. 

J.  8.  Soobey,  for  appellant. 
W.  A.  Moon,  for  appellee. 

Mitchell^  C.  J. — William  Fiscus,  kte  of  Decatur  county, 
died  intestate,  in  February,  1885,  leaving  a  widow  and  seven 
children  to  whom  his  real  estate  descended  as  tenants  iu 
common.  After  the  death  of  the  intestate  Marion  Fiscus, 
one  of  the  heirs,  who^  was  indebted  to  the  estate  in  a  large 
amount,  executed  a  mortgage,  on  his  individual  interest,  in 
certain  real  estate  which  he  inherited  from  his  father,  to  se- 
cure an  individual  debt  due  from  him  to  William  A.  Moore, 
the  latter  having  at  the  time  full  and  complete  notice  of  the 
debt  due  from  the  mortgagor  to  his  father's  estate.  Subse- 
quently the  administrator,  by  due  proceedings  for  that  pur- 
pose, obtained  an  order  of  the  probate  court,  and  sold  all  the 
real  estate  for  the  purpose  of  making  assets  for  the  payment 
of  debts  owing  by  the  intestate.  After  paying  the  debts 
there  remained  $2,500  of  the  proceeds  of  the  sale  of  real 
estate  in  the  administrator's  hands  for  distribution,  but  the 
distributive  share  of  Marion  Fiscus  was  much  less  than  the 
amount  of  his  debt  due  the  estate.  Moore,  as  the  mort- 
gagee, applied  to  the  court  for  an  order  on  the  administrator 
requiring  him  to  pay  the  amount  of  the  mortgage  debt  out 
of  the  proceeds  of  the  sale  of  the  land  upon  which  he  had 
taken  a  mortgage  from  Marion  Fiscus.  The  order  was  made 
accordingly. 

The  question  for  decision  is  whether  a  debt  due  from  an 
heir  can  be  retained  out  of  his  distributive  share  of  the  sur- 
plus proceeds  of  real  estate  which  has  been  regularly  sold  in 
order  to  make  assets  to  pay  debts,  as  against  one  who  took 
a  mortgage  on  the  undivided  interest  of  the  heir  in  the  land 
sold,  the  mortgage  having  been  taken  pending  the  settle- 
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ment  of  the  estate,  with  knowledge  of  the  indebtedness  of 
the  heir. 

That  the  indebtedness  of  an  heir,  or  distributee,  constitutes 
part  of  the  assets  of  the  estate,  which  it  is  the  duty  of  the 
administrator  to  collect  for  the  benefit  of  the  creditors,  and 
other  distributees,  and  that  such  indebtedness  may  be  de- 
ducted from  the  distributive  share  of  the  debtor,  are  well 
settled  propositions.  The  right  of  the  administrator  to  deduct 
the  indebtedness  due  from  a  distributee  is  usually  denomin- 
ated a  right  of  set-off.  But,  as  Lord  Cottenham  remarked  in 
Cherry  v.  Boultbee,  4  Mylne  &  Craig,  442,  "  the  term  *  set- 
off' is  very  inaccurately  used  in  cases  of  this  kind.  In  its 
proper  use,  it  is  applicable  only  to  mutual  demands,  debts 
and  credits.  The  right  of  an  executor  of  a  creditor  to  retain 
a  sufficient  part  of  a  legacy  given  by  the  creditor  to  the 
debtor,  to  pay  a  debt  due  from  him  to  the  creditor's  estate,  is 
rather  a  right  to  pay  out  of  the  fund  in  hand  than  a  right  of 
set-off.  Such  a  right  of  payment,  therefore,  can  only  arise 
where  there  is  a  right  to  receive  the  debt  so  to  be  paid ;  and 
the  legacy  or  fund,  so  to  be  applied  in  payment  of  the  debt, 
must  be  payable  by  the  person  entitled  to  receive  the  debt.'' 
LaFoy  v.  LaFoy,  43  N.  J.  Eq.  206. 

The  ground  upon  which  an  administrator  is  entitled  to  re- 
tain  so  much  of  the  distributive  share  of  a  distributee  as  will 
satisfy  a  debt  due  from  the  latter  to  the  estate  is,  that  the 
heir  or  distributee  makes  a  demand  upon  the  administrator 
in  respect  to  asset-s  in  his  hands  as  administrator,  and  the 
just  and  equitable  answer  in  such  a  case  is  that  the  person 
making  the  demand  has  already  in  his  hands  assets  belonging 
to  the  estate  in  excess  of  the  amount  of  the  distributive  share 
which  he  is  demanding.  Jeffs  y.  Wood,  2  P.Wms.  129;  Gourte- 
nay  v.  Williams,  3  Hare,  539  (552)  ;  Ramsour  v.  Thompson, 
66  N.  C.  628  ;  Woerner  Law  of  Administration,  section  564. 

Thus,  in  Waterman  on  Set-Off,  section  210,  it  is  said  ; 
*'  The  right  of  the  executor  or  administrator  to  retain  in  such 
cases  depends  upon  the  principle  that  the  legatee  or  distrib- 
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utee  '  is  not  entitled  to  his  legacy  or  distributive  share,  while 
he  retains  in  his  own  hands  a  part  of  the  fund  out  of  which 
that  and  other  legacies  or  distributive  shares  ought  to  be 
paid.' "  And,  in  Ranking  v.  Barnard^  5  Madd.  Ch.  28,  the 
court  said,  in  substance,  that  it  was  clear  the  executor  had 
the  right  to  satisfy  the  legacy  by  applying  the  funds  in  his 
hands,  and  that  this  right  existed  against  an  assignee  of  the 
legatee  as  well  as  against  the  legatee  himself. 

It  is  contended,  however,  that  the  right  to  retain  the 
amount  of  a  debt  due  from  a  distributee  to  the  estate,  out  of 
his  distributive  share  only  obtains  in  case  the  fund  to  be  dis- 
tributed arises  out  of  the  personal  estate,  and  that  it  does  not 
apply  when  real  estate  has  been  sold  and  the  fund  for  distri- 
bution is  derived  from  that  source. 

We  can  perceive  no  reason  for  such  a  distinction.  Of 
course,  where  the  administrator  of  an  estate  holds  a  claim,  as 
such,  against  one  of  the  heirs  or  distributees,  he  is  entitled 
to  avail  himself  of  all  the  rights  and  remedies  ordinarily  avail- 
able to  any  other  person  under  like  circumstances ;  no  greater 
and  no  less. 

If  the  administrator  is  driven  to  pursue  the  ordinary  rem- 
edy to  collect  a  debt  due  the  estate  from  an  heir,  he  stands 
like  any  other  creditor,  and  is  put  to  a  race  of  diligence  with 
others  ;  but  if  in  the  proper  course  of  administration,  funds 
which  constitute  assets  of  the  estate  come  into  his  hands  by 
operation  of  law,  which  he  holds  as  administrator,  in  the  dis- 
tribution of  which  an  heir  or  legatee  asserts  a  right  to  par- 
ticipate, it  is  always  a  sufficient  answer  that  the  claimant  has. 
already  in  his  hands  more  than  his  share  of  the  assets  of  the 
estate. 

A  proceeding  by  an  administrator  to  acquire  priority  in  re- 
spect to  real  estate  which  has  descended  to  the  heir,  so  as  to 
charge  upon  it  a  debt  due  the  estate,  is  one  thing,  while  a 
proceeding  by  an  heir  or  his  grantee  to  compel  the  adminis- 
trator to  pay  money  which  he  holds  in  the  capacity  of  ad- 


NOVEMBER  TERM,  1889.  551 

ft  ' 

Fiscus,  Administrator,  v,  Moore. 

: I 

ministrator^  is  quite  another^  in  case  the  heir  has  already 
received  all  he  is  entitled  to  out  of  the  estate. 

The  distinction  is  clearly  drawn  in  LaFoy  v.  LaFoy,  supra. 
In  that  case  a  bill  was  filed  for  partition  of  real  estate  among 
<}ertain  devisees.  An  attempt  was  made  to  charge  the  share 
of  one  of  the  devisees  with  the  amount  of  a  debt  due  from 
him  to  the  estate  of  the  testator.  In  an  opinion  holding  that 
this  could  not  be  done,  the  court  says  :  "  The  devisee  of  lands 
occupies  no  such  relation  to  the  executor  as  that  which  exists 
between  legatee  and  executor.  No  act  is  necessary,  on  the 
part  of  the  executor,  to  put  the  devisee  in  full  enjoyment  of 
the  estate  devised.  The  opportunity,  therefore,  could  not 
arise  for  the  executor  to  retain  the  debt  of  the  devisee  to  the 
testator  out  of  any  demand  which  the  devisee  might  seek  to 
enforce  against  the  executor."  It  was  very  properly  held 
that  inasmuch  as  the  executor  could  only  acquire  a  lien  upon 
the  land  devised,  by  becoming  an  actor,  and  instituting  pro- 
ceedings appropriate  to  that  end,  the  debt  could  not  be 
so  charged  in  a  partition  proceeding.  Campbell  v.  Martin,  87 
Ind.  577,  is  distinguishable  from  the  present  case  upon  the 
■same  principle. 

In  Smith  v.  Kearney^  2  Barb.  Ch.  633,  it  was  held  that  the 
fund  which  the  executor  sought  to  retain  did  not  come  to 
his  hands  in  the  character  of  executor,  but  merely  as  an  ac- 
cident, and  that  the  right  of  set-ofiP  did  not  obtain  ;  for  that 
reason  there  is  nothing  in  that  case  opposed  to  our  conclusion 
in  the  present  case. 

Any  reasoning  which  fails  to  appreciate  the  distinction  be- 
tween an  attempt  to  enforce  a  lien  or  charge  upon  the  real 
estate  which  has  descended  to  an  heir  by  an  independent 
proceeding,  and  an  attempt  by  an  heir  who  is  indebted  to 
the  estate,  or  by  his  assignee  or  mortgagee,  to  compel  the 
payment  to  him  of  a  distributive  share  which  has  come  into 
the  hands  of  the  administrator  by  operation  of  law,  must 
necessarily  lead  to  a  conclusion  that  is  "wide  of  the  mark." 

As  has  been  seen,  the  present  is  a  case  where  real  estate 
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has  been  sold,  in  the  regular  process  of  administratioDy  for 
the  purpose  of  making  assets  with  which  to  pay  claims  against 
the  estate.  Now^  if  the  heir,  or  his  assignee,  or  a  purchaser 
from  him,  were  here  claiming  a  distributive  share  of  the  per- 
sonal assets  of  an  estate,  and  at  the  same  time  retaining,  by 
an  indebtedness,  a  much  larger  part  of  the  assets  than  the 
amount  of  his  claim,  there  could  be  no  question  of  the  admin- 
istrator's right  to  withhold  the  distributive  share  and  apply 
it  on  the  debt  due  the  estate. 

Can  it  make  any  difference  that  the  assets  arose  from  the 
sale  of  real  estate,  especially  in  a  case  where  it  appears  that 
the  assignee  or  mortgagee  knew  of  the  indebtedness  when  he 
acquired  his  lien  upon  or  interest  in  the  land?  In  the  re- 
cent case  of  Koons  v.  Melletty  post,  p.  585,  it  was  held,  after 
full  and  careful  consideration,  that  one  who  had  obtained  a 
judgment  against  a  devisee  of  real  estate,  which  was  after- 
wards sold  in  pursuance  of  the  terms  of  the  will,  acquired 
no  better  right  to  participate  in  the  proceeds  than  the  de 
visee  himself  had,  and  that  the  administrator,  with  the  will 
annexed,  had  the  same  right  to  set  off  a  debt  due  from  the 
devisee  to  the  estate  as  if  the  latter  himself  were  claiming 
to  participate  in  the  fund.  Manifold's  EstaUy  5  Watts  & 
Serg.  340;  Springer^a  Appeal,  29  Pa.  St.  208;  Strong  v. 
Bass,  35  Pa.  St.  333;  Nickerson  v.  Chase,  122  Mass.  296; 
Askew  V.  Douglass,  3  Atl.  R.  263;  Snyder  v.  Warba^e,  11 
N.  J.  Eq.  463 ;  Smith  v.  Smith,  13  N.  J.  Eq.  164.  The  prin- 
ciple  which  ruled  the  cases  cited  is  decisive  of  our  judgment 
in  the  present  case. 

While  it  is  quite  true,  as  is  contended,  that  upon  the  death 
of  the  ancestor  the  title  to  real  estate  descends  to  and  vests 
in  the  heir,  the  fact  must  be  kept  in  view  that  unlike  the 
rule  at  common  law  the  heir,  according  to  the  terms  and 
policy  of  the  statutes  in  this  State,  does  not  take  an  absolute 
title.  Pending  the  settlement  of  the  estate  of  his  ancestor, 
the  descent  is  subject  to  be  intercepted  and  the  title  divested 
whenever  the  personal  representatives  make  it  appear  that 
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the  sale  of  the  land  is  necessary  to  make  assets  for  the  pay- 
ment of  the  ancestor's  debts.  The  statute  not  only  gives 
the  administrator  the  right,  bat  makes  it  his  duty,  when  the 
personal  property  is  not  sufficient,  to  convert  the  real  estate 
into  assets  for  the  payment  of  debts.  Where  this  right  is 
asserted,  and  the  lands  are  sold  and  conveyed,  the  title  to 
the  land  which  descended  to  the  heir  is  completely  divested. 
And  although  the  heir  may  have  sold  and  conveyed  the 
land,  the  conveyance  made  by  an  administrator  tinder  the 
order  of  the  court  is  not  in  anywise  affected  or  impaired  by 
the  previous  encumbrance  or  conveyance  by  the  heir.  This 
conclusion  logically  results  from  the  fact  that  under  the  stat- 
utes of  our  State  the  real  and  personal  property  of  an  in- 
testate descend  to  the  same  persons  and  in  the  same  propor- 
tions, and  both  are  equally  chargeable  with  the  payment  of 
his  debts,  with  the  exception  that  the  personal  estate  must 
be  exhausted  first.     Nelson  v.  MurfeCy  69  Ala.  598. 

At  the  common  law  the  title  to  real  property  vested  abso- 
lutely in  the  heirs  upon  the  death  of  the  ancestor,  and  was 
not  subject  to  be  made  assets  for  the  payment  of  debts. 
Under  the  statute  in  force  here  it  is  as  completely  subject  to 
the  debts  of  the  intestate  as  is  the  personal  estate  ;  and  even 
though  the  administrator  waste  the  personal  estate  a  pur- 
chaser of  the  real  estate  from  an  heir  is  not  protected.  Net-- 
tleton  V.  Dixon,  2  Ind.  446. 

It  is  not  in  the  power  of  a  third  person  to  impair,  or  em- 
barrass the  personal  representative  in  the  settlement  of  an 
estate  by  dealing  v^ith  the  heirs,  upon  the  supposition  that 
their  interest  is  of  a  certain  or  fixed  character.  Nor  can  the 
other  heirs  be  deprived  of  some  portion  of  their  estate  by  the 
intervention  or  intermeddling  of  a  stranger,  so  as  to  destroy 
the  equality  of  descent  and  distribution. 

The  right  of  heirs  to  participate  equally  in  the  estate  of 
their  ancestor  is  superior  to  that  of  a  lien-holder  with  notice. 
Foltz  v.  WeH,  103  Ind.  404  (411) ;  McCandlea^  Appeal,  98 
Pa.  St.  489. 
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It  frequently  happens  that  the  assets  of  an  estate  consist 
largely  of  debts  due  from  the  heirs  to  the  ancestor.  If  it 
were  possible  for  an  heir^  immediately  upon  the  death  of  his 
ancestor^  to  convey  or  encumber  his  interest  in  the  real  estate, 
so  that  after  paying  the  debts  of  the  ancestor,  his  grantee  or 
mortgagee  might  participate  in  the  surplus  equally  with  other 
heirs  who  had  received,  or  who  owed  the  ancestor  nothing, 
the  most  manifest  injustice  and  inequality  would  result.  The 
law  always  presumes  that  an  ancestor  meant  that  his  heirs 
should  share  equally  in  his  estate.  liiLch  v.  Biery,  110  Ind. 
444  (449). 

As  was  pertinently  said  in  effect  in  Weakley  v.  Oonradt,  56 
Ind.  430,  a  purchaser  acquires  precisely  the  right  and  in- 
terest which  the  heir  has  from  whom  he  takes  a  conveyance; 
nothing  more  nor  less.  DuvaU  v.  Speedy  1  Md.  Ch.  229 ; 
Baker  v,  GriJUt,  83  Ind.  411. 

Until  the  estate  is  finally  settled  he  is  bound  to  know  that 
the  sale  of  real  estate  may  become  necessary  in  order  to  make 
assets  for  the  payment  of  debts,  and  he  is  bound  to  know 
that  when  the  land  is  converted  into  money,  by  operation  of 
law  it  becomes  money  assets  in  the  hands  of  the  administrator, 
and  that  it  is  subject  to  all  the  incidents  of  other  assets,  re- 
gardless of  the  source  from  which  they  arise. 

For  certain  purposes  the  administration  and  distribution 
money  thus  acquired  may  be  treated  as  having  the  qualities, 
and  as  the  representative,  of  the  real  estate,  but  it  is  never- 
theless money  which  has  come  into  the  hands  of  the  admin- 
istrator by  operation  of  law  in  the  course  of  administering 
the  estate. 

Any  procedure  which  the  heir  or  his  grantee  or  assignee 
may  institute  to  get  it  out  of  the  administrator's  hands,  brings 
into  operation  and  makes  available  to  the  latter  any  right  of 
set-off,  or  to  retain  it  as  against  any  legitimate  debt  owing 
by  the  heir  to  the  estate,  through  whom  he  claims  as  assignee. 
Johnson  v.  Hoyle,  3  Head,  56. 

The  claim  of  the  assignee  is  not  a  claim  to  an  interest  in 
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land,  but  it  is  a  claim  to  an  interest  in  the  assets  of  the  es- 
tate ;  whatever  interest  he  has  is  an  interest  in  the  estate, 
and  he  takes  that  interest  precisely  as  his  assignor  held  it. 

The  doctrine  of  Ball  v.  Green,  90  Ind.  75,  is  opposed  in 
some  respects  to  the  conclasions  reached  in  Koona  v.  Melleti, 
supra,  and  in  the  foregoing  opinion,  and  to  that  extent  must 
be  deemed  modified. 

The  judgment  is  reversed,  with  costs,  with  directions  to 
the  court  below  to  proceed  in  consonance  with  this  opinion. 

Filed  Jan.  29, 1890. 

Dissenting  Opinion. 

Olds,  J. — I  can  not  concur  in  the  majority  opinion  of  the 
court  in  this  case. 

William  Fiscus  died  intestate,  owning  real  estate  situate 
in  the  counties  of  Decatur  and  Ripley.  Marion  Fiscus,  son 
of  William,  was  indebted  to  his  father,  at  the  time  of  his 
death,  in  the  sum  of  $1,610.17.  The  administrator  of  the 
father's  estate  brought  suit  and  recovered  a  judgment  against 
the  son,  in  the  Decatur  Circuit  Court.  Before  the  filing  of  a 
transcript  in  the  clerk's  office  of  Ripley  county,  and  obtain- 
ing a  lien  on  the  real  estate  in  that  county  Marion  Fiscus, 
the  son,  executed  to  the  appellee,  Moore,  a  mortgage  on  the 
real  estate  which  descended  to  the  son,  in  Ripley  county,  to 
secure  a  valid  debt  to  Moore  for  $75,  and  the  mortgage  lien 
attached  to  such  real  estate,  and  became  a  prior  lien  to  the 
judgment  lien  in  favor  of  the  estate.  After  the  execution 
of  the  mortgage  the  administrator  filed  a  transcript  of  the 
judgment  in  the  clerk's  office  of  Ripley  county,  and  ob- 
tained a  lien  upon  the  land.  After  the  liens  had  attached 
the  administrator  sold  all  of  the  real  estate  under  an  order 
of  court  for  the  sale  of  the  real  estate  of  the  decedent  for 
the  payment  of  debts.  After  the  payment  of  the  debts  there 
remained  a  surplus  in  the  hands  of  the  administrator  for 
distribution  between  the  heirs,  and  of  such  surplus  Marion, 
the  son,  was  entitled  to  $357.     The  contest  in  this  case  is  as 
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to  whether  Moore  shall  have  so  much  of  said  sum  applied 
to  the  liquidation  of  his  debt  as  will  satisfy  it;  or  whether 
the  administrator,  as  against  Moore,  has  the  right  to  apply 
all  of  such  distributive  share  in  satisfaction  of  the  judgment 
in  favor  of  said  estate.  It  is  held  by  a  majority  of  the  court 
that  the  administrator  has  the  right  to  offset  the  judgment 
held  against  the  son  to  the  amount  due  him  derived  from 
the  sale  of  the  real  estate  on  which  Moore  held  a  mortgage ; 
or,  in  other  words,  to  apply  the  surplus  in  his  hands,  derived 
from  such  sale,  to  the  payment  of  the  judgment.  This  I  deny, 
and  assert  that  such  holding  is  contrary  to  the  weight  of  au- 
thority. 

It  is  a  recognized  doctrine  that  so  far  as  the  distributive 
share  due  to  the  heir  is  derived  from  personal  property,  it 
may  be  set  off  or  applied  in  payment,  or  rather  retained  by 
the  administrator  in  payment  of  a  debt  due  from  the  heir, 
but  an  entirely  different  rule  applies  as  to  the  surplus  which 
may  come  into  the  hands  of  the  administrator  by  reason  of 
the  sale  of  real  estate  for  the  payment  of  debts,  and  well 
there  should  be  a  different  rule  applied.  The  personal  prop- 
erty is  assets  in  the  hands  of  the  administrator,  it  is  made 
his  duty  by  law  to  convert  the  personal  property  into  money 
and  to  collect  the  debts  due  the  estate,  as  well  those  due 
from  heirs  as  those  due  from  other  persons.  The  adminis- 
trator is  the  lawful  custodian  of  the  personal  property,  and 
he  may  maintain  an  action  for  its  recovery.  The  heir  has 
no  claim  to  the  personal  property,  no  lien  could  attach  to  it 
and  the  heir  could  in  no  way  legally  encumber  any  interest 
in  it.  All  the  interest  the  heir  has  in  or  claim  to  the  per- 
sonal property  is  his  distributive  share  in  the  surplus  re- 
maining after  the  payment  of  the  debts  of  the  ancestor  and 
the  costs  of  administration.  But  it  is  different  in  regard  to 
the  real  estate;  as  to  that  the  title  vests  in  the  heir  at  the 
date  of  the  death  of  the  ancestor,  subject  to  be  divested  only 
upon  one  contingency,  viz.,  for  the  payment  of  the  debts  of 
'  e  ancestor,  and  the  administrator  is  entitled  to  an  order  to 
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sell  only  so  maoh  of  the  real  estate  of  the  decedent  as  may 
be  necessary  to  pay  the  debts  and  liabilities  of  the  estate. 
Section  2346,  R.  S.  1881. 

The  law  does  not  contemplate  any  distribution  of  the  pro- 
ceeds of  real  estate,  and  it  is  only  in  case  the  real  estate  can 
not  be  separated  so  as  to  sell  only  a  sufficient  amount  to  pay 
the  debts  and  leave  the  portion  belonging  to  the  heirs  un- 
sold, making  it  a  necessity  that  the  whole  must  be  sold,  that 
any  funds  arising  from  the  sale  of  real  estate  in  excess  of 
the  amount  necessary  to  pay  the  debts  comes  into  the  hands 
of  the  administrator.  If  there  is  sufficient  personal  prop- 
erty to  pay  the  debts  and  costs  of  administration,  then  the 
administrator  can  not  sell  the  real  estate,  and  the  only  way 
he  can  collect  a  debt  against  the  heir  is  by  the  same  process 
by  which  he  collects  debts  due  from  other  persons,  and  his 
only  remedy  against  the  land  in  that  event  is  by  judgment, 
execution  and  sale,  and  the  lien  would  attach  at  the  date  of 
the  rendition  of  the  judgment,  as  would  the  lien  of  any 
other  creditor,  and  the  land  would  be  applied  to  the  pay- 
ment of  the  liens  in  the  order  in  which  they  attached. 

It  is  so  well  settled  that  I  need  not  cite  authorities  to  sup- 
port the  propositions  that  the  title  vests  in  the  heir  at  the 
date  of  the  death  of  the  ancestor,  and  that  the  lien  of  the 
judgment  against  the  heir  attaches  to  such  interest  which 
descends  to  the  heir,  and  that  the  same  is  true  where  an  inter- 
est is  devised  instead  of  passing  by  inheritance ;  and  that  the 
land  so  taken  by  descent,  or  devise,  is  subject  to  sale  on  ex- 
ecution ;  also,  that  in  case  of  a  sale  of  such  real  estate  for  the 
payment  of  the  debts  of  the  ancestor,  or  testator,  any  sur- 
plus remaining  is  subject  to  the  lien,  and  the  judgment  or 
mortgage  creditor  can  recover  it  as  against  the  heir  or  de- 
visee ;  that  is  to  say,  in  equity  the  converted  estate  retains  its 
original  character.  Lest  these  propositions  be  controverted, 
I  cite  a  few  of  the  decisions  of  this  court  in  support  of  the 
propositions  I  have  stated :  Milligan  v.  Pooky  35  Ind.  64 ; 
Spray  v.  Rodman,  43  Ind.  225;    Wilson  v.  Rudd,  19  Ind. 
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101 ;  Gimbel  v.  Stolte,  59  Ind.  446  ;  Ballenger  v.  Drook,  101 
Ind.  172;  Simonda  v.  Harris,  92  Ind.  505. 

If  the  debt  due  the  ancestor  was  on  account  of  an  advance- 
ment to  the  heir,  or  if  the  heir  was  simply  entitled  to  a 
legacy,  to  be  paid  to  him  by  the  executor,  then  equity  might 
interfere  and  compel  an  application  of  the  legacy  to  the  pay- 
ment of  the  debt ;  but  where  the  debt  due  from  the  heir  is  an 
ordinary  debt,  the  administrator,  or  executor,  has  no  more 
right,  or  claim,  or  lien  upon  the  land  which  descends  to  the 
heir,  or  is  devised  to  the  devisee,  than  has  any  other  cred- 
itor of  the  heir  or  devisee. 

If  the  ancestor  or  testator  desired  the  real  estate  to  be 
ch&rged  with  the  payment  of  the  debt,  he  could  charge 
the  land  devised  with  the  payment  of  the  debt,  and  make  it 
a  prior  lien  to  that  of  any  of  the  other  creditors  of  the  de- 
visee. If  the  testator  has  not  done  so,  or  the  real  estate  de- 
scends to  the  heir,  then  the  real  estate  is  subject  alike  to  the 
payment  of  the  debt  of  the  ancestor  and  the  other  creditors 
of  the  heir. 

In  the  case  of  LaFoy  v.  LaFoy,  43  N.  J.  Eq.  206,  it  is 
held  that  the  debt  of  a  devisee  to  the  testator  is  not  a  charge 
on  lands  devised  to  him  by  the  testator,  in  the  absence  of 
language  in  the  will  making  such  debt  a  charge.  The  court 
in  that  case,  after  stating  the  doctrine  which  permits  the  ex- 
ecutor to  withhold  the  payment  of  a  legacy  until  the  satis- 
faction of  the  debt  due  the  testator,  says :  "  The  devisee  of 
lands  occupies  no  such  relation  to  the  executor  as  that  which 
exists  between  legatee  and  executor.  No  act  is  necessary,  on 
the  part  of  the  executor,  to  put  the  devisee  in  full  enjoyment 
of  the  estate  devised.  The  opportunity,  therefore,  could  not 
arise  for  the  executor  to  retain  the  debt  of  the  devisee  to  the 
estate  out  of  any  demand  which  the  devisee  might  seek  to 
enforce  against  the  executor.  If  such  a  charge  attaches 
against  the  land  devised,  it  would  be  necessary  for  the  ex- 
ecutor to  establish  it  by  proceedings  in  which  he  is  the  actor. 
After  diligent  search,  I  have  been  unable  to  find  a  case  in 


NOVEMBER  TERM,  1889.  559 

Fiscus,  Adminifitrator,  v,  Moore. 

which  an  attempt  has  been  made  to  charge  a  devise  of  lands 
with  a  debt  due  from  the  devisee  to  the  testator^  in  the  ab- 
sence of  language  in  the  will  manifesting  the  purpose  of  the 
testator  to  do  so/'  The  court,  in  conclusion^  says:  '^  In  the 
absence  of  language  in  the  testator^s  will  to  that  effect,  there 
is  no  authority  for  charging  the  devisee's  debt  upon  land  de- 
vised to  him/' 

If  any  right  exists  to  have  the  proceeds  of  the  land  which 
descends  to  the  heir  or  is  devised  to  the  devisee,  applied  to 
the  payment  of  a  debt  due  the  ancestor  or  testator  in  prefer- 
ence to  other  creditors,  then  the  administrator  has  the  right 
to  have  the  estate  charged  with  it,  and  a  lien  de^clared  para- 
mount to  any  other  lien  in  favor  of  other  creditors,  whether 
the  land  be  sold  for  the  payment  of  debts  of  the  ancestor  or 
testator  or  not. 

The  right  to  set  off  a  legacy  or  a  distributive  share  of  the 
assets  arising  from  personal  estate  against  the  debt  due  from 
the  heir  or  legatee  is  denominated  the  doctrine  of  equitable 
retainer. 

In  the  case  of  Smith  v.  Kearney ,  2  Barb.  Ch.  633,  the 
court  held  that  the  principle  of  equitable  retainer  does  hot 
apply  to  a  fund  arising  from  the  sale  of  real  estate  which 
descended  to  the  debtor  as  one  of  the  heirs  at  law  of  the  tes- 
tator, which  real  estate  has  been  converted  into  person- 
alty by  accident  or  because  the  valid  portions  of  the  will 
could  not  be  carried  into  effect  in  any  other  way  than  by  a 
sale  of  the  land,  and  that  the  proceeds  of  real  estate  thus 
converted  into  personalty  are  still  to  be  considered  as  real 
estate,  and  as  in  no  way  connected  with  the  funds  which  come 
to  the  hands  of  the  executor  for  the  purposes  of  the  will. 
And  I  contend  that  the  same  is  true  in  case  of  an  adminis- 
tration. The  administrator  has  no  business  with  any  portion 
of  the  real  estate  which  descends  to  the  heir ;  it  comes  to 
him  by  reason  of  the  fact  that  he  can  sell  but  a  sufficient 
amount  to  pay  debts,  and  is  compelled,  in  order  to  execute 
his  trust,  to  sell  more,  and  when  thus  sold  the  portion  or  the 
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surplus  above  what  is  required  to  pay  the  debts  retains  its 
character  as  real  estate,  and  if  applied  by  order  of  the  court 
to  pay  debts,  it  must  be  applied  to  the  payment  of  the  same 
in  the  order  which  it  would  be  if  it  were  real  estate,  the  prior 
encumbrances  being  first  ordered  satisfied.  It  must  neces- 
sarily retain  its  character  as  real  estate.  It  is  not  distributed 
in  like  manner  as  personal  assets ;  the  administrator  can  not 
mix  the  two  and  distribute  them;  if  he  did  the  widow  would 
take  one-third,  but  she  has  no  interest  in  such  surplus;  it 
goes  back  to  the  person  in  whom  the  title  was  vested  before 
the  sale. 

In  the  case  of  Sartor  v.  Beaty,  25  S.  C.  293,  it  was  held 
that  the  doctrine  of  equitable  retainer  did  not  apply  to  the  in- 
terest of  the  distributee  in  the  real  estate  of  an  intestate,  or 
to  the  proceeds  of  the  sale  thereof. 

In  Procter  v.  Newhally  17  Mass.  81,  considering  this 
same  question,  the  court  says  :  "  The  other  objection  would 
be  fatal  to  the  title  of  the  tenant,  if  it  were  true  that  Joseph 
Hathorne  had  but  a  defeasible  estate,  as  has  been  suggested. 
For  the  tenant  has  no  greater  or  better  estate  than  Joseph 
Hathorne  had  at  the  time  of  the  attachment.  But  we  are  of 
the  opinion  that  his  estate  was  no  more  subject  to  the  debt 
formerly  due  to  the  intestate,  than  it  was  to  any  other  debL 
In  the  division  of  real  estate  among  heirs,  no  deduction  can 
be  made  from  the  share  of  any  one  of  them,  on  account  of  any 
debt  due  from  him  to  the  estate.  This  can  only  be  done  in 
cases  of  advancement." 

In  the  case  of  Mann  v.  Mann^  12  Heisk.  (Tenn.)  245,  it 
was  held  that  the  son's  indebtedness  to  the  father's  estate  is 
not  a  lien  on  the  son's  share  of  his  father's  realty,  and  that 
such  share  in  the  realty  is  subject  to  a  race  of  diligence  be- 
tween the  personal  representatives  of  the  father  and  other 
creditors  of  the  son. 

In  2  American  Law  of  Administration,  by  Woemer, 
section  664,  in  speaking  of  the  equitable  doctrine  of  retainer, 
it   is   said :    ^^  If  the  lands   have   been  sold   and   there  is 
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a  residue  of  the  proceeds  for  distribution,  it  has  been 
held,  both  that  the  administrator  may  retain  to  the  extent  of 
the  debt  due  by  the  distributee,  and,  on  the  other  hand, 
that,  since  in  equity  the  converted  estate  retains  its  original 
character,  the  equitable  doctrine  of  retainer  does  not  ex- 
tend to  the  proceeds  of  real  estate."  In  support  of  the 
doctrine  that  it  may  be  retained,  the  author  cites  but  one 
case,  and  that  is  Nelson  v.  Murfee,  69  Ala.  598,  in  which  it 
was  held  that  as  against  the  heir  the  executor  could  retain 
the  amount,  but  in  that  case  the  court  says:  "Whether, 
when  the  heir  is  insolvent  and  owes  the  estate  of  the  an- 
cestor, as  in  this  case,  the  administrator  has  any  prior  right 
to  demand  payment  out  of  lands  descended,  or  whether  it 
becomes  a  mere  race  of  diligence  between  him  and  other 
creditors  of  the  heir,  is  a  question  not  raised  by  this  record." 
And  by  a  diligent  search  for  authorities,  this  is  the  only 
case  that  I  have  been  able  to  find,  where  the  question  has 
been  considered,  that  any  court  has  even  intimated  that  the 
doctrine  applies  in  such  a  case  as  we  have  under  considera- 
tion. See  Hancock  v.  Hubbard,  19  Pick.  167;  Towles  v. 
Towles,  1  Head,  601. 

In  Pennsylvania  it  was  held  that  the  indebtedness  was  an 
advancement,  and  could  be  retained.  Springer's  Appeal,  29  Pa. 
St.  208.  In  Strong  v.  Bass,  35  Pa.  St.  333,  it  was  held,  as  we 
have  hereinbefore  stated,  that  the  doctrine  applied  in  case  of 
legacies,  and  I  do  not  question  that  the  doctrine  does  apply 
in  case  of  legacies  or  advancements,  and  the  authorities  cited 
in  support  of  the  decision  in  the  case  of  Koons  v.  Mdlett, 
post,  p.  585,  go  no  further  than  to  hold  that  the  doctrine  ap- 
plies in  cases  of  distributive  shares  of  personal  property, 
legacies,  and  where  the  debt  is  an  advancement. 

In  exact  accord  with  the  unanimous  holding  of  the  courts 

of  other  States,  this  court  has  twice  decided  this  question 

adversely  to  the  majority  opinion,  and  in  accordance  with 

what  I  believe  to  be  the  settled  law  in  the  case  of  Campbell 

Vol.  121.— 36 
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V.  Martin^  87  Ind.  577.  Campbell,  the  appellant,  recovered 
a  judgmeDt  against  Alexander  C.  Martin,  in  the  Washington 
Circuit  Court,  on  January  14th,  1876 ;  on  June  Ist,  1876, 
Mason  L.  Martin,  father  of  Alexander  C.  Martin,  died  tes- 
tate, owning  land  in  said  Washington  county,  which  he  dc* 
vised  to  his  said  son  Alexander  C;  James  H.  Martin  was 
appointed  administrator  of  the  father's  estate,  with  the  will 
annexed ;  Alexander  C.  was  indebted  to  the  father,  and  at  the 
August  term,  1878,  of  the  Washington  Circuit  Court,  the  ad- 
ministrator recovered  a  judgment  on  said  indebtedness  to  the 
estate  ;  at  the  April  term,  1879,  the  court  ordered  the  admin- 
istrator to  retain  and  hold  the  real  estate  so  devised  to  Alex- 
ander, giving  him  credit  for  its  appraised  value  on  the 
judgment  against  him  in  favor  of  the  administrator. 

The  proceedings  in  the  court  below  were  undoubtedly  ir- 
regular, but  this  court  in  deciding  the  case  expresses  its  views 
in  regard  to  these  judgment  liens  and  says :  "  There  is  some 
reason  for  the  application  of  this  doctrine  to  the  payment  of 
legacies  by  the  executor,  and  especially  so  when  the  indebt- 
edness of  the  legatee  to  the  estate  might  be  regarded  as  a 
total  or  partial  ademption  of  the  legacy.  But  we  know  of 
no  reason  whatever  for  the  extension  of  this  doctrine,  and 
making  it  applicable  to  devises  of  real  estate.  As  a  general 
rule,  legacies  are  payable  by  the  executor  out  of  the  testa- 
tor's personal  estate  which  may  come  to  his  hands  to  be  ad- 
ministered. But,  ordinarily,  the  executor  has  absolutely 
nothing  to  do  with  the  real  estate  devised  by  his  testator^ 
unless  it  may  be  needed  for  the  payment  of  the  testator's 
debts.  Otherwise,  the  devise  of  the  real  estate  will  take  effect 
at  once  upon  the  death  of  the  testator,  without  any  inter- 
vening act  of  the  executor.  Upon  the  facts  stated  in  the 
complaint,  in  the  case  at  bar,  we  are  of  opinion  that  the  lien 
of  the  appellant's  judgment  upon  the  real  estate  devised  to 
Alexander  C.  Martin  was  not  and  could  not  be  divested  nor 
postponed  to  the  lien  of  the  junior  judgment  against  him  in 
favor  of  the  administrator." 
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The  case  of  Ball  v.  Green,  90  Ind.  75,  is  a  case  involving 
exactly  the  same  principle  as  the  one  under  consideration, 
and  it  was  held  by  a  unanimous  court  that  the  mortgagee 
was  entitled  to  the  surplus.  In  that  case  the  court  well 
says :  "  No  authority  is  cited  to  support  this  position,  and 
we  know  of  none.  Nor  do  we  ]>elieve  it  can  be  maintained 
on  principle*  The  administrator  had  authority  to  sell  this 
land  to  pay  the  decedent^s  debts,  but  no  power  to  sell  in 
order  to  collect  a  claim  from  the  owner.  After  the  payment 
of  the  decedent^s  debts,  the  residue  of  the  money,  if  any, 
will  belong  to  Jesse  Adams,  and  its  retention  by  the  admin- 
istrator will  not  make  the  estate  the  debtor  of  Adams,  nor 
will  it  make  the  administrator  such  debtor  except  at  the 
option  of  Adams.  In  addition  to  this,  the  appellee  has  a 
lien  upon  the  money  that  is  superior  to  any  claim  of  the  ad- 
ministrator, if  indeed  he  has  any,  and  which  was  not  im- 
paired or  affected  by  the  accidental  circumstances,  that  he 
had  the  custody  of  the  money,  and  that  Adams  was  indebted 
to  him  and  to  the  estate.  As  against  the  appellee,  in  our 
opinion,  he  could  not  retain  the  money  for  the  purpose  of 
collecting  from  Adams  claims  due  the  estate.  As  to  these, 
he  occupied  no  better  position  than  any  other  creditor,  and 
as  the  appellee  had  acquired  a  specific  lien,  his  claim  must 
prevail."  These  two  decisions  have  long  since  settled  the  doc- 
trine in  this  State  in  accordance  with  the  weight  of  authority^ 
and  they  ought,  in  my  opinion,  to  be  adhered  to. 

Berkshire,  J.,  concurs  with  Olds^  J. 

FUed  Jan.  29, 1890. 
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Nicodemus  v.  Simoks  et  al. 

FXiIADlHa. — Complaint — Amendmenl  to. — How  May  be  Made. — ^Where,  after 
the  filing  of  a  complaint,  the  same  was  amended  hj  writing  the  amend- 
ment below  the  signatures  of  coansel,  as  originally  subscribed  to  the 
complaint,  and  the  complaint  was  then  reeubscribed  under  the  amend- 
ment, the  amendment  was  properly  made. 

Practice. — JoirU  Action, — SeparoU  Reeocery. — If  two  or  more'persons  bring 
a  joint  action,  alleging  a  joint  cause  of  action,  and  it  turns  out  upon 
the  trial  that  upon  the  facts  alleged  in  the  complaint,  some,  but  not  all, 
of  the  plaintiffs  are  entitled  to  recover,  the  court  or  jury,  as  the  case 
may  be,  under  section  568,  B.  S.  1881,  should  so  find,  and  the  judgment 
should  be  rendered  accordingly.  The  same  rule  applies  in  the  case  of 
two  or  more  defendants. 

Same. — HwAand  and  Wife.— Special  Verdict. — Omissum  in, — How  Remedied. 
—Where  a  suit  is  brought  by  a  husband  and  wife,  and  a  special  verdict 
is  returned  in  favor  of  the  wife,  but  is  silent  as  to  the  husband,  the 
party  against  whom  the  verdict  is  returned  can  not  complain  of  such 
omission,  if  he  does  not  request,  at  the  proper  time,  that  the  verdict  be 
made  to  speak  as  to  the  husband. 

Same. — Retraxit.— Effect  of. — Motion  to  Refect. — Where  a  plaintiff  to  an  ac- 
tion filed  a  retraxit,  and  the  court  overruled  a  motion  to  reject  the  re- 
traxit, the  error  in  so  ruling,  if  any  was  committed,  was  a  harmless 
error,  as  the  party  making  the  motion  recovered  judgment  against  the 
party  filing  the  retraxit.  There  was  no  error,  however,  in  overruling 
said  motion.  It  clearly  entitled  the  defendant  to  judgment  against  the 
party  filing  the  retraxit,  if  there  was  any  doubt  about  it  before,  and  that 
was  the  most  that  he  could  claim. 

Same. — Filing  of  Retraxit. — Effect  as  to  Non-Joining  Party. — Where  one  plain- 
tiff files  a  retraxit,  and  a  motion  is  made  to  reject  the  same,  the  motion 
and  the  ruling  thereon  can  not  prejudice  a  plaintiff  who  has  not  joined 
in  the  retraxit. 

From  the  Cass  Circuit  Court. 

iJ.  Magee  and  O.  W.  Funky  for  appellant. 
D.  D.  Dykeman,  O.  C.  Taber,  W.  T.  Wilson  and  J.  O.  Meek, 
for  appellees. 

Bebkshire^  J. — This  was  an  action  for  money  had  and 
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received.  The  appellant,  who  was  the  defendant  in  the 
court  below,  answered  in  several  paragraphs,  and  to  the  sev- 
eral affirmative  paragraphs  the  appellees  filed  replies. 

There  was  a  jury  trial,  resulting  in  a  verdict  for  the  appel- 
lee Isabella  Simons,  and,  over  a  motion  for  a  new  trial, 
there  was  a  judgment  rendered  for  the  said  female  appellee. 

Before  filing  his  answer  the  appellant  demurred  to  the 
complaint,  which  demurrer  the  court  overruled,  and  he  ex- 
cepted. After  the  return  of  the  verdict,  and  before  filing 
his  motion  for  a  new  trial,  the  appellant  moved  for  a  venire 
de  novo  J  and  to  strike  from  the  files  a  paper  filed  by  the  ap- 
pellee George  Simons,  called  a  remittitur]  which  motions 
were  overruled,  and  he  saved  an  exception. 

After  the  overruling  of  the  motion  for  a  new  trial,  and 
before  judgment,  the  appellant  moved  in  arrest  of  judgment, 
which  motion  the  court  overruled,  and  he  saved  an  excep- 
tion. 

The  errors  assigned  bring  in  question  the  various  rulings 
of  the  court  upon  the  several  motions. 

The  second  reason  for  a  new  trial  (and  it  covers  all  other 
reasons  stated  in  the  motion)  is  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  and  is  contrary  to  law. 

We  discover  no  objection  to  the  complaint.  It  is  a  simple 
complaint  for  money  had  and  received. 

It  seems,  as  we  understand  the  record,  that  when  the  com- 
plaint was  first  filed  it  was  not  accompanied  by  a  bill  of  par- 
ticulars, and  made  no  reference  thereto.  Afterwards  a  bill 
of  particulars  was  filed  and  an  amendment  made  to  the  com- 
plaint, by  which  reference  was  made  to  the  bill  of  partic- 
ulars. 

The  amendment  appears  below  the  signatures  of  counsel 
as  originally  subscribed  to  the  complaint;  but  after  making 
the  amendment  counsel  again  subscribed  the  complaint  under 
the  amendment.  The  signatures  as  originally  written  might 
have  been  stricken  out,  or  the  complaint  interlined  above 
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them,  or  the  amendment  made  in  the  manner  in  which  it 
was  done. 

The  objection  made  to  the  complaint  is  that  the  amend- 
ment forms  no  part  of  it,  and  that  without  the  amendment 
it  is  bad.     The  objection  is  without  merit. 

It  U  not  necessary  that  we  determine  whether  the  court 
committed  an  error  in  overruling  the  motion  for  a  venire  de 
novo.  If  it  did  the  error  was  harmless.  But  we  suggest  that 
it  has  been  held  by  this  court  frequently  in  relation  to  spe- 
cial verdicts  and  findings  that  a  venire  de  novo  will  not  ^be 
awarded  unless  there  appears  to  be  some  inherent  infirmity 
in  the  verdict  or  finding.  Louisville,  etc.,  R,  W.  Co.  v.  Hartj 
119  Ind.  273;  BarUey  v.  Phillips,  114  Ind.  189 ;  Johnson  v. 
Culver,  116  Ind.  278;  Indianapolis,  etc,,  R.  W.  Co.  v.  Bush, 
101  Ind.  582. 

The  verdict  under  consideration  is  in  proper  form  and  un- 
ambiguous, and  upon  which  the  court  could  have  no  diffi- 
culty in  rendering  a  proper  judgment ;  indeed,  we  do  not 
understand  that  the  appellant  contends  that  there  is  any  in- 
formality in  the  form  of  the  verdict  as  between  the  female 
appellee  and  himself;  his  contention  is  that  the  verdict  is 
defective,  in  that  there  is  no  finding  as  to  the  appellee  (xeoi^ 
Simons.  But,  as  we  have  said,  it  does  not  become  necessary 
to  decide  the  question,  and  we  do  not  do  so. 

The  questions  raised  by  the  motion  to  strike  out  the  paper 
filed  by  the  appellee  George  Simons,  styled  by  him  a  remit- 
titur, and  by  the  motion  for  a  new  trial,  may  be  considered 
together. 

We  have  examined  the  evidence,  and  find  that  it  fully  sus- 
tains the  verdict  returned  by  the  jury. 

The  female  appellee  was  the  meritorious  party  plaintifi^; 
her  husband  and  co-appellee  had  no  interest  in  the  cause  of 
action,  and  had  the  action  been  brought  in  her  name  alone, 
or  in  the  name  of  herself  and  husband  for  her  benefit,  the 
questions  raised  by  this  appeal  would  have  been  avoided. 
But  is  the  verdict  contrary  to  law? 
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In  our  code  of  practice  is  found  the  following  statute  : 
*'  Judgment  may  be  given  for  or  against  one  or  more  of  sev- 
eral plaintiffs^  and  for  or  against  one  or  more  of  several  de- 
fendants ;  and  it  may  (the  court),  when  the  justice  of  the  case 
requires  it,  determine  the  ultimate  rights  of  the  parties  on 
€ach  side  as  between  themselves/^  Section  568,  R.  S.  1881. 
This  is  a  very  liberal  statute,  and  is  in  accord  with  the  spirit 
of  the  code  of  which  it  is  a  part. 

It  has  often  been  said  by  this  court  that  the  code  of  prac- 
tice was  formulated  and  adopted  with  the  view  of  simplifying 
the  rules  of  practice  in  our  courts,  and  doing  away  with  all 
technicalities,  the  only  effect  of  which  was  to  obstruct  the 
administration  of  justice  in  the  trial  of  causes.  Keeping  in 
mind  the  language  of  the  said  section  of  the  statute,  and  the 
spirit  of  the  code  in  which  we  find  it,  we  can  but  come  to 
the  conclusion  that  it  was  the  intention  of  the  law-giving 
power  by  the  enactment  of  said  section,  in  all  actions  having 
more  than  one  party  plaintiff  or  more  than  one  party  defend- 
ant, to  confer  upon  the  courts  power  to  brush  aside  all  tech- 
nical objections  which  disregard  what  is  substantive,  and  de- 
pend upon  mere  form,  and  to  render  judgment  according  to 
the  rights  of  the  parties  as  disclosed  by  the  evidence  and 
embraced  within  the  subject-matter  covered  by  the  issues 
tendered. 

If,  therefore,  two  or  more  persons  bring  a  joint  action,  al- 
leging a  joint  cause  of  action,  and  it  turns  out  upon  the  trial 
that  upon  the  facts  alleged  in  the  complaint  some,  but  not  all, 
of  the  plaintiffs  are  entitled  to  recover,  the  court  or  jury,  as 
the  case  may  be,  will  so  find,  and  judgment  will  be  rendered 
accordingly.  And  where  a  number  of  defendants  are  sued, 
and  after  the  evidence  is  heard  it  appears  that  there  ought  to 
be  a  recovery  as  to  some  but  not  all  of  the  defendants,  the 
court  or  jury  may  so  find,  and  judgment  will  be  thus  ren- 
dered. 

This  has  been  the  construction  given  to  the  provisions  of 
the  said  statute,  when  brought  in  question  before  this  courts 
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without  exception.  Wilson  v.  Buell,  117  Ind.  315;  Rush  v. 
T/uympsorty  112  Ind.  158;  Hamilton  v.  Browning,  94  Ind.  242 ; 
Terwilliger  v.  Murphy^  104  Ind.  32 ;  Richardson  v.  Jones^  58 
Ind.  240;  Murray  v.  Ebright,  50  Ind.  362;  Carmien  v. 
TFAaaJfecr,  36  Ind.  509 ;  Fitzgerald  v.  Gew^^,  26  Ind.  238 ; 
Hubbell  V.  Woolf,  15  Ind.  204. 

We  are  aware  that  it  is  well  ^settled,  by  the  decisions  of 
this  court,  as  a  rule  of  pleading,  that  a  complaint  by  several 
persons  must  state  a  cause  of  action  as  to  all  to  be  good  as 
against  a  demurrer  assigning  a  want  of  facts  sufficient  to  con- 
stitute a  cause  of  action.  Peters  v.  Quthriey  119  Ind.  44; 
Rush  V.  Thompson,  supra;  Holzman  v.  Hibben,  100  Ind. 
338. 

Had  the  complaint  in  the  present  case  alleged  a  cause  of 
action  in  favor  of  the  female  plaintiff,  not  alleging,  as  it  does 
not,  that  the  plaintiffs  were  husband  and  wife,  and  the  action 
for  her  benefit,  it  would  have  been  bad  as  against  a  demur- 
rer for  want  of  facts;  and  if  that  was  the  question  before 
us  for  consideration  we  would  be  compelled  to  reverse  the 
judgment. 

But,  as  we  have  already  held,  the  complaint  is  good,  and 
the  question  before  us  is  one  of  evidence,  and  not  of  plead- 
ing; upon  the  evidence  before  them,  the  jury  found  for  the 
female  appellee,  and  the  court  rendered  judgment  in  her  fa- 
vor. This,  we  think,  was  proper,  and  is  in  accordance  with 
the  provisions  of  said  section  568,  R.  S.  1881. 

In  the  rendition  of  the  said  judgment  the  court  committed 
no  error. 

If  we  were  to  conclude,  therefore,  that  the  court  erred  in 
any  of  its  rulings,  as  between  the  appellant  and  the  appellee 
George,  after  the  return  of  the  verdict,  such  error  should  not 
work  to  the  prejudice  of  the  female  appellee. 

The  paper  filed  by  the  appellee  George,  which  the  appel- 
lant moved  to  strike  out,  was  a  retraxit,  and  not  a  remittitur, 
Barnard  v.  Daggett,  68  Ind.  305.     The  motion  nor  the  rul- 
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iug  of  the  court  thereon  concerned  the  appellee  Isabella^ 
and  can  not  be  considered  to  her  prejudice. 

A  rule  often  recognized  by  this  court  as  applicable  to 
special  verdicts  is,  that  as  to  all  facts  within  any  issue 
tendered,  in  reference  to  which  the  verdict  is  silent,  the 
verdict  will  be  treated  as  though  such  facts  were  found 
against  the  party  who  is  required  to  prove  the  same.  Louis- 
ville, etc,,  jB.  W.  Go.  v.  Hart,  supra ;  Indiana,  etc.,  R.  W. 
Go.  V.  Bamhart,  115  Ind.  399 ;  Louisville^  etc.,  R.  W.  Go. 
V.  Buck,  116  Ind.  666;  Glantz  v.  Gity  of  South  Bend,  106 
Ind.  305 ;  Parmaier  v.  State,  ex  rel.,  102  Ind.  96 ;  Johnson 
v.  Putnam,  95  Ind.  67 ;  Spraker  v.  Armstrong,  79  Ind.  577. 

We  call  to  mind  no  case  where  the  court  has  had  occasion 
to  consider  the  effect  of  a  general  verdict  not  embracing 
all  the  parties  or  all  the  facts  embraced  within  the  issues. 

We  only  suggest  the  question,  and  do  not  decide  it,  as  the 
point  is  not  made  in  argument,  whether  the  complaint  al- 
leging as  it  does  a  joint  cause  of  action  in  favor  of  the  appel- 
lees, and  the  jury  having  found  for  one  of  them,  is  not,  in 
effect,  a  finding  for  the  appellant  as  against  the  other. 

The  jury  could  not  have  returned  the  verdict  which  they 
did,  without  first  coming  to  the  conclusion  that  the  appellee 
George,  had  no  interest  in  the  subject-matter  of  the  action. 

There  is  no  doubt  that  the  appellee  George,  and  probably 
the  appellant,  had  the  right  to  have  the  verdict  speak  as  to 
the  said  George,  and  no  doubt  the  court  would  have  required 
the  jury  to  find  as  to  him,  had  the  request  been  made. 

Having  made  no  such  request,  any  objection  resting 
entirely  upon  the  fact  that  the  verdict  is  silent  as  to  the 
said  George  was  thereby  waived. 

But  as  the  appellant  recovered  judgment  against  the  appellee 
George  Simons  the  error  of  the  court,  if  there  was  error  in 
overruling  the  motion  to  reject  the  retraxit,  was  harmless ;  but 
we  are  of  the  opinion  that  the  court  did  not  err  in  overruling 
the  said  motion.     It  clearly  entitled  the  appellant  to  judg- 
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ment  against  the  said  appellee  if  there  was  any  doubt  aboat 
it  before,  and  that  was  the  most  that  he  could  claim. 

The  judgment,  as  rendered  bj  the  court,  is  a  complete  es- 
toppel as  to  all  the  parties. 

In  the  case  of  Atkinson  v.  Moit,  102  Ind.  431,  it  is  held 
that  if  suit  is  brought  by  the  husband  and  wife  for  an  injury 
to  property  belonging  to  them  both,  a  recovery  by  her  for 
the  entire  damage  will  bar  another  action  by  either  of  them 
for  the  same  subject-matter. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

FUed  Jan.  29, 1890. 


No.  18,209. 

RooEBS  ET  aTj.  V.  Th£  Phenix  Iksubance  Company  of 

Bbooklyn. 

• 

Insurance. — Action  on  Poliq/. — Condiiion  a»  to  Vacancy  <^  Building. — Deda- 
rtUions  of  Agent. — Complaint. — In  an  action  to  recoYer  the  insurance  on  a 
building  burned  while  vacant,  the  policy  containing  a  proriao  that  it 
should  become  void  if  the  building  should  be  allowed  to  become  yacant, 
where  the  complaint  alleges  a  rule  of  the  insurance  company  made 
prior  to  the  application  permitting  a  vacancy'of  the  property  for  thirty 
days  at  one  time,  declared  by  the  agent  to  form  a  part  of  the  contract 
of  insurance  annulling  the  proviso,  it  is  not  error  for  the  court  to  sus- 
tain a  motion  to  strike  out  this  part  of  the  complaint,  the  effect  of  the 
allegation  being,  as  no  mistake  in  the  policy  is  averred,  that  the  agent 
misrepresented  the  legal  liability  of  the  company  on  the  policy. 

Same. — Age  of  Building. — Statement  of  in  Appliealum. — BepreseniaHonj  not 
Warranty, — In  an  application  for  insurance,  after  the  questions  and  an- 
swers  as  to  the  property  to  be  insured,  was  the  following :  "  I  warrant  the 
foregoing  application  to  contain  a  full  and  true  description  and  state- 
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men!  of  the  condition,  situation,  nature,  etc.,  of  the  property  hereby 
proposed  to  be  insured,  and  I  warrant  the  answers  to  each  of  the  fore« 
going  questions  to  be  true/'  In  the  policy  it  was  expressly  stated  that 
the  insurance  was  based  upon  the  representations  contained  in  the  ap- 
plication, "  each  and  every  statement  of  which  is  hereby  specifically 
made  a  warranty." 

HMf  construing  the  application  and  policy  together,  that  a  statement  in 
the  application  as  to  the  age  of  the  building  insured  did  not  constitute  a 
warranty. 

Same. — Policy. — Ambigtums  Languayi. — Construction, — Where  the  language 
used  in  a  policy  of  insurance  is  capable  of  two  constructions,  the  one 
most  favorable  to  the  insured  shall  be  given  it 

8amb. — ReprtseThtalion  of  Value  <^  Lamd  and  Buildinffs, — Mere  Opimon, — A 
representation  in  an  application  for  insurance  as  to  the  value  of  the 
land  on  which  the  building  to  be  insured  is  situated,  or  of  the  building 
itself,  is  a  mere  expression  of  opinion. 

Same. — Separate  Amount  on  Each  Building, — Miarepreeentation  a»  to  One. — 
Effect. — Where  a  policy  of  insurance  stipulates  a  separate  amount  of  in- 
surance on  each  building,  a  false  representation  relating  exclusively  to 
one  of  the  buildings  does  not  defeat  a  recovery  of  the  insurance  on  the 
other. 

Same. — Vaeaney  in  Violaiion  <^  Condition.— Anmoer  Alleging.— Suffieieney. — 
In  an  action  on  a  policy  containing  a  condition  that  the  policy  should 
be  void  if  the  building  should  be  allowed  to  become  vacant,  a  paragraph 
of  answer  alleging  that  it  was  occupied  when  the  policy  issued,  that  it 
became  vacant  in  violation  of  the  condition,  and  was  burned  while 
vacant,  denying  any  mistake  in  the  policy,  and  setting  out  a  copy  of 
the  application,  states  a  good  defence. 

Same. — Application. — Filling  by  Agent. — Misstatement.  —  Effect. — Where  an 
applicant  for  insurance  signs  the  application  in  blank,  and  the  agent  of 
the  company,  upon  his  own  motion  and  without  authority  or  direction 
from  the  applicant,  fills  the  blanks,  he  does  not  thereby  become  the 
agent  of  the  applicant,  and  the  misstatements  made  by  the  agent  in 
filling  up  the  application  will  not  avoid  the  policy. 

From  the  Delaware  Circuit  Court. 

J.  8.  8cobej/f  for  appellants. 

J.  McGabe  and  E,  F.  MeGabe,  for  appellee. 

Olds,  J. — On  the  27th  day  of  December,  1884,  the  ap- 
pellee executed  to  the  appellants  a  certain  policy  of  insur- 
ance, insuring  certain  property  of  the  appellants  against  loss 
by  fire.     The  total  amount  of  the  insurance  was  $1,000,  and 
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was  distribated  od  the  property  of  appellant^  as  follows: 
^*  $700  on  one-story,  shingle-roof^  frame  building,  occupied 
by  a  tenant  as  dwelling,  No.  1  (including  foundation,  cellar 
or  basement  walls)  ;  $100  on  shingle-roof  frame  barn,  No.  1 
(including  foundation)  ;  $150  on  shingle-roof  frame  granary ; 
$50  on  smoke-house.'^ 

The  dwelling-house  was  destroyed  by  fire^  and  this  action 
is  to  recover  the  $700  insurance  thereon.  Motions  were 
made  and  sustained  to  strike  out  parts  of  the  complaint.  An 
answer  in  ten  paragraphs  was  filed  by  appellee,  and  de- 
murrers were  addressed  to  the  several  paragraphs  and  over- 
ruled as  to  the  second,  seventh,  eighth,  ninth  and  tenth  para- 
graphs, and  exceptions  taken  ;  and  appellants  filed  a  reply  to 
the  second,  seventh,  eighth,  ninth  and  tenth  paragraphs  of  an- 
swer, to  which  reply  there  was  a  demurrer  filed  and  sustained, 
and  judgment  was  rendered  on  demurrer  in  favor  of  appellee. 

The  first  error  assigned  is  in  sustaining  the  motion  to 
strike  out  parts  of  the  complaint.  The  policy  contained  a 
condition  that,  '^  if  the  buildings  be  or  become  vacant  or 
unoccupied,  or  be  used  for  any  other  purpose  than  as  men- 
tioned in  said  application,  then  the  policy  should  become 
void.''  And  the  averments  which  were  struck  out  of  the 
complaint,  were  to  the  efiect  that  before  the  plaintiffs  made 
the  application  for  the  insurance,  and  before  the  insurance 
policy  sued  on  was  issued,  the  defendant  made  and  promul- 
gated a  rule  that  a  vacancy  of  property  insured  should  not 
be  permitted  over  thirty  days  at  any  one  time,  and  that  when 
the  vacancy  of  the  property  insured  became  chronic  the  de- 
fendant did  not  want  the  risk  ;  that  at  the  time  of  making 
the  application  for  the  insurance  in  controversy  in  this  case, 
the  authorized  agent  of  the  defendant,  and  the  agent  through 
whom  said  insurance  was  effected  and  the  policy  issued,  read 
the  said  rule  to  the  plaintiffs,  and  declared  and  represented 
to  the  plaintiffs  that  the  construction  put  upon  said  rule  by 
the  defendant  was  that  said  rule  formed  a  part  of  said  con- 
tract of  insurance  and  superseded  and  annulled  the  condition 
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in  the  policy  providing  that  said  policy  should  become  void 
on  the  property  becoming  vacant^  and  that  the  policy  would 
be  valid  if  the  property  did  not  remain  vacant  for  more  than 
thirty  days  at  any  one  time ;  that  plaintiffs  paid  the  sum  of 
^ll^'^  for  said  insurance,  and  that  said  rule  became  and  was 
a  part  of  said  contract  of  insurance ;  that  the  property  be- 
came vacant  on  the  19th  day  of  November,  1885,  and  was 
burned  upon  the  21st  day  of  November,  1885,  and  that  such 
vacancy  occurred  without  the  order,  knowledge  or  consent 
of  the  plaintiffs,  or  either  of  them,  by  the  tenant  vacating  the 
same. 

There  was  no  error  in  the  court  sustaining  the  motion  to 
strike  out  this  part  of  the  complaint.  It  alleges  no  mistake 
in  the  policy  of  insurance.  It  admits  that  the  policy  was 
executed  as  it  was  intended  to  be,  including  the  proviso  that 
the  policy  should  become  void  if  the  building  should  be  al- 
lowed to  become  vacant,  and  the  effect  of  the  allegation  is 
that  the  agent  misrepresented  the  legal  liability  of  the  com- 
pany on  the  policy.  Suppose  the  company  had  made  and 
promulgated  a  rule  as  alleged,  viz. :  ^^  Remember  our  rule  is 
not  to  permit  vacancy  over  thirty  days  at  any  one  time,  and 
when  this  vacancy  becomes  chronic,  we  do  not  want  the  risk  at 
all."  This  would  not  prevent  the  company  from  making  a 
written  contract  of  insurance  on  the  terms  stated  in  the 
policy. 

The  condition  in  the  policy  is  that  "  if  the  above-men- 
tioned buildings  be  or  become  vacant  or  unoccupied,  or  be 
used  for  any  other  purpose  than  is  mentioned  in  said  appli- 
cation without  consent  endorsed  hereon,  the  policy  shall  be 
null  and  void.'' 

The  fair  construction  of  the  stipulation  in  the  policy,  and 
the  rule,  if  the  rule  entered  into  the  policy  as  contended,  we 
think  is  that  the  company  will  permit  a  vacancy  for  the  period 
of  thirty  days,  provided  its  consent  is  endorsed  on  the  policy ; 
but  if  the  vacancy  continues  until  it  becomes  chronic,  the 
company  do  not  want  the  risk  at  all,  and  the  insured  took 
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the  policy  with  the  stipulation  contaiued  in  it  that  the  policy 
should  become  void  if  the  building  were  allowed  to  become 
vacant  without  the  consent  of  the  company  endorsed  thereon , 
but  with  an  agreement  on  the  part  of  the  company,  apoD  the 
application  of  the  assured^  to  endorse  his  policy  and  allow 
a  vacancy  for  thirty  days,  but  if  the  vacancy  continued  from 
time  to  time  until  it  became  chronic^  the  company  did  not 
want  the  risk^  and  would  not  consent  to  the  vacancy ;  and 
the  rule  would  not  abrogate  the  stipulation  in  the  policy  as 
contended  by  the  counsel  for  appellants,  even  if  the  rule  was 
in  full  force^  and  entered  into  and  constituted  a  part  of  the 
policy,  which  we  do  not  decide.  Upon  either  theory  the 
motion  to  strike  out  was  properly  sustained. 

The  next  alleged  errors  complained  of  are  overruling  de- 
murrers to  each  of  the  second,  seventh,  eighth,  ninth  and 
tenth  paragraphs  of  answer.  Counsel  for  appellants  states 
that  ^'  they  alike  present,  in  substance,  the  same  question," 
and  discusses  the  ruling  in  overruling  the  demurrers  to  the 
eighth,  ninth  and  tenth  paragraphs,  and  we  consider  only  the 
ruling  presented  and  discussed. 

The  eighth  paragraph  of  answer  alleges  that  the  policy 
sued  on  was  issued  at  defendant's  general  office  at  Chicago, 
Illinois,  by  her  general  agent,  on  the  sole  information  con- 
tained in  plaintiffs'  application  taken  by  defendant's  local 
agent  at  Greensburg,  Indiana,  and  forwarded  by  him  to  said 
office,  and  whose  powers  were  limited  to  taking  and  trans- 
mitting such  application  and  the  premiums  and  notes  to  said 
office,  and  said  policy  was  transmitted  directly  to  plaintiffs  by 
mail ;  that  in  said  application,  a  copy  of  which  is  filed 
marked  ^'  Exhibit  A,"  and  made  a  part  hereof,  said  plaintifis 
stated  and  warranted  that  said  dwelling-house,  embraced  in 
said  application  and  policy,  was  only  fifteen  years  old,  and 
said  statements  are  made  parts  of  said  policy  and  conditions 
precedent  to  plaintiffs'  right  to  recovery,  and  are  warranties 
of  the  truth  of  the  facts  therein  stated ;  that  in  truth  and  in 
fisict  said  house  then  and  there  was  more  than  fifteen  years  old. 
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the  same  being  then  and  there  twenty  years  old ;  that  there  is 
thereby  a  breach  of  said  warranty  and  conditions  precedent. 
We  copy  so  much  of  the  application  as  is  material  for  the 
determination  of  the  question  as  to  the  validity  of  this  par- 
agraph of  answer : 

^^Application  for  Insurance  on  Farm  Property ^  Churches  and 

School-Houses. 
"  Application  of  E.  H.  and  Mary  Rogers,  of  Salem  town- 
ship, county  of  Delaware,  State  of  Indiana,  for  insurance 
against  loss  or  damage  by  fire  or  lightning,  by  the  Phenix 
Insurance  Company  of  Brooklyn,  in  the  sum  of  ^IfiOO,  ac- 
cording to  the  specifications  below,  for  the  term  of  three 
years  from  the  27th  day  of  December,  1884.  It  being  un- 
derstood that  the  value  of  the  property  is  estimated  by  the 
applicant  on  one-story,  shingle-roof,  frame  building,  occu- 
cupied  by  tenant  as  dwelling  No.  1  (including  foundation, 
cellar  or  basement  walls),  valuation,  $1,000;  sum  insured, 
$700.  One  shingle-roof  frame  barn.  No.  1  (including  founda- 
tion), valuation,  $200;  sum  insured,  $100.  One  shingle- 
roof  frame  granary,  the  value  of  which  is  $300 ;  sum  in- 
sured, $150.     One  smoke-house,  12x16x12,  valuation  $75; 

sum  insured,  $50.     Amount  of  policy, ;  sum  insured, 

$1,000.     Situate  on  section  6-31,  town.  19-20,  range  9-9, 
county  of  Delaware,  Indiana. 

"  DWELLING. 

^^1.    Is  it  frame,  brick  or  stone  ?     Frame. 

"  2.    What  is  its  age  ?     Fifteen  years. 

"3.   Condition?    Good. 

"  4.   Present  cash  value  ?    $1,200. 

"  5.   Is  it  finished  ?     Yes.     And  painted  ?    Yes. 

"  6.   What  kind  of  roof?     Shingle. 

"  7.  What  are  the  dimensions  ?  Main  building,  one  story, 
32  feet  by  34  feet;  height,  13  feet;  wing  12  feet  by  32  feet; 
height,  11  feet. 

^^  8.   Chimneys,  what  kind  ?     Brick. 
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*'  9.  Where  do  they  start^  above  or  below  upper  ceiling  ? 
Both  ways. 

"  10.   Do  all  pipes  enter  good  brick  flues  ?    Yes. 

'^  11.  How  do  pipes  enter  flues^  at  side  or  bottom?  Both 
ways. 

^^  12.  Do  any  pass  through  partition  or  floors  or  ceilings? 
If  so,  how  are  they  secured,  and  how  near  to  wood?     No. 

"  13.   How  far  off*  and  in  what  are  ashes  kept?     Safe. 

'^14.  Is  summer  kitchen  detached  from  dwelling?  If  so, 
how  far?    None. 

'^  16.  Does  stove-pipe  in  summer  kitchen  pass  through  side 
or  roof?    No. 

"16.  If  so,  will  you  agree  to  keep  it  in  good  order? 
Yes.. 

"  17.   By  whom  is  house  occupied  ?    Tenant. 

"  18.   For  what  purpose  is  house  occupied  ?    Dwelling.*' 

Numerous  questions  are  answered  as  to  the  other  property, 
and  then  follows  this  statement : 

"  I  warrant  the  foregoing  application  to  contain  a  fall  and 
true  description  and  statement  of  the  condition,  situation, 
value,  occupation  and  title  of  the  property  hereby  proposed 
to  be  insured  in  the  Phenix  Insurance  Company,  and  I 
warrant  the  answers  to  each  of  the  foregoing  questions  to  be 
true,"  which  application  is  signed  by  Mary  Rogers. 

In  the  body  of  the  policy  of  insurance  issued,  the  follow- 
ing statement  is  contained: 

"  This  insurance  is  based  upon  the  representations  con- 
tained in  the  assured's  application  of  even  number  herewith 
on  file  in  the  company's  office  in  Chicago,  Illinois,  each  and 
every  statement  of  which  is  hereby  specifically  made  a  war- 
ranty and  a  part  hereof,  and  it  is  agreed  that  if  any  false 
statements  are  made  in  said  application  this  policy  shall  be 
void,"  etc. 

It  is  expressly  stated  in  the  policy  that  the  insurance  '^  is 
based  upon  the  representations  '^  contained  in  the  application. 
The  language  used  in  the  application  and  in  the  policy  con- 
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strues  the  statement^  in  the  application  as  representations^ 
but  also  seeks  to  construe  them  as  warranties.  It  is  a  well 
recognized  rule  of  construction  that  when  the  language  used 
in  a  policy  is  capable  of  two  constructions^  the  one  most  fa- 
vorable to  the  assured  shall  be  given  to  it ;  but  the  appellee 
in  this  case  seeks  to  place  a  narrow  construction  on  the  lan- 
guage used,  and  the  construction  most  favorable  to  itself. 

In  the  case  of  Burkhard  v.  Travellers'  Ins.  Co.,  102  Pa.  St. 
262,  the  court  says :  "  The  true  principle  of  sound  ethics, 
says  Chancellor  Kent,  is  to  give  the  contract  the  sense  in 
which  the  person  making  the  promise  believes  the  other  party 
to  have  accepted  it.  A  just  sense  should  be  exercised  in  so 
interpreting  it  as  to  give  due  and  fair  effect  to  its  provisions. 
2  Kent  Com.  557.  When  a  party  uses  an  expression  of  his 
liability  having  two  meanings,  one  broader  and  the  other 
more  narrow,  and  each  equally  probable,  he  can  not,  after  an 
acceptance  by  the  other  contracting  party,  set  up  the  narrow 
construction.  2  Whar.  Con.,  section  670.  Hence,  when  an 
insurance  company  tenders  a  policy  to  a  party  seeking  to  be 
insured,  and  uses  in  the  policy  ambiguous  words,  these  words 
will  be  held  to  have  the  meaning  most  favorable  to  the  in- 
sured, as  the  presumption  is  that  on  this  construction  he  took 
the  policy.''  To  the  same  effect  is  the  decision  in  the  case 
of  National  Bank  v.  Insurance  Co.y  95  U.  S.  673. 

In  the  case  o{ Movlor  v.  American  L.  Ins.  Co.,  Ill  U.  S. 
335,  it  is  held  that  when  a  policy  of  insurance  contains  con- 
tradictory provisions,  or  has  been  so  framed  as  to  leave  room 
for  construction  rendering  it  doubtful  whether  the  parties  in- 
tended the  exact  truth  of  the  applicant's  statements  to  be  a 
condition  precedent  to  any  binding  contract,  the  court  should 
lean  against  that  construction  which  imposes  upon  the  as- 
sured the  obligations  of  a  warranty.  This  same  rule  of  con- 
struction was  adopted  and  held  by  this  court  in  the  case  of 
Northwestern  Mut.  L.  Ins.  Co.  v.  Hazelett,  105  Ind.  212. 

The  complaint  is  based  upon  the  policy  of  insurance,  and  a 
Vol.  121.— 37 
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copy  of  the  policy  is  filed  with  and  made  a  part  of  it,  and  the 
answer  is  based  on  the  application,  on  the  theory  that  the 
statement  made  as  to  the  age  of  the  building  is  a  warranty, 
and  alleging  a  breach  of  the  warranty.  The  application  and 
policy  must  be  construed  together,  and  so  construing  them 
the  statements  in  the  application  do  not  constitute  a  war- 
ranty,  but  are  representations,  and  must  be  treated  as  such 
in  determining  the  liability  of  the  company  upon  the  policy • 
The  construction  given  to  the  policy  is  a  just  one  ;  if  con- 
strued to  be  a  warranty  the  statements  must  be  literally  true, 
else  they  avoid  the  policy.  It  would  hardly  seem  consist- 
ent that  fair  dealing  persons  would  intend  that  an  immate- 
rial variance  in  the  age  or  value  or  size  of  a  building,  which 
M'as  in  no  way  detrimental,  and  which  did  not  render  the 
risk  more  hazardous,  should  vitiate  the  contract ;  but  if  false 
and  material,  then  they  would  affect  the  rights  of  the  parties. 
The  age  of  a  building  is  a  matter  which  a  person  might  be  very 
liable  to  be  mistaken  about ;  and  if  the  statement  in  the  ap- 
plication be  held  to  be  a  warranty,  a  slight  variance  in  the 
age  of  the  building,  though  it  in  no  way  affected  the  risk, 
would  render  the  policy  void ;  this  representation  made  in 
the  application  for  insurance,  in  this  case,  can  not  be  held  to 
constitute  a  warranty. 

The  court  erred  in  overruling  the  demurrer  to  this  para- 
graph  of  answer. 

The  ninth  paragraph  alleges  a  warranty  that  the  land  on 
which  the  dwelling-house  was  situate  was  thirty-seven  acres, 
and  was  of  the  value  of  $50  per  acre,  whereas,  in  fact,  it 
was  not  worth  more  than  $25  per  acre.  This,  held  by 
this  court  to  be  a  representation  as  to  value,  is  nothing 
more  than  an  expression  of  opinion  as  to  the  value  of 
the  land,  and  must  have  been  so  received,  understood,  and 
treated  by  the  company  ;  that  all  the  warranty  amounts  to  is 
that  such  is  his  opinion  as  to  the  value  of  the  land,  or  prop- 
erty.    Pickel  v.  Phenix  Im.  Co.,  119  Ind.  291 ;  Phenix  Im. 
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Co.  V,  Piokel,  119  Ind.  155.  This  paragraph  of  answer  is  bad, 
aDd  the  court  erred  in  overruling  the  demurrer  thereto. 

The  tenth  paragraph  of  answer  alleges  a  warranty  as  to  the 
value  of  the  barn  insured  by  said  policy;  that  it  was  of  the 
value  of  $200,  and  that  the  granary  insured  by  the  policy 
was  of  the  value  of  $300;  that,  in  fact,  the  barn  was  not 
worth  more  than  one  hundred  dollars,  and  the  granary  not 
worth  more  than  one  hundred  dollars. 

This  paragraph  of  answer  was  bad  upon  two  theories.  It 
is  a  mere  expression  of  an  opinion  as  to  the  value.  The 
policy  of  insurance  stipulates  a  separate  amount  of  insur- 
ance on  each  building,  and  a  representation  or  warranty  re- 
lating exclusively  to  one  of  the  buildings  would  not  defeat 
a  recovery  of  the  insurance  on  the  other,  The  suit  is  for 
the  insurance  upon  the  house  which  was  alone  destroyed  by 
fire.  Pickel  y.  Phenix  Ins.  Go.,  supra;  Phenix  Ins.  Co.  v. 
Pichely  supra. 

The  seventh  paragraph  alleges  a  warranty  as  to  the  value 
of  the  house  insured.  For  the  reasons  heretofore  stated  this 
paragraph  was  also  bad,  and  the  demurrer  should  have  been 
sustained  to  the  same. 

The  second  paragraph  alleges  that  the  house  was  occupied 
when  the  policy  issued,  and  that  it  became  vacant  in  violation 
of  the  condition  stated  in  the  policy,  and  was  burned  while 
vacant,  and  denied  there  being  any  mistake  in  the  policy, 
and  set  out  a  copy  of  the  application  for  said  insurance.  This 
paragraph  states  a  good  defence. 

The  next  error  assigned  is  the  sustaining  of  the  demurrer 
to  the  plaintiffs'  reply  to  the  second,  seventh,  eighth,  ninth 
and  tenth  paragraphs  of  answer. 

To  avoid  the  condition  in  the  policy  that  it  should 
become  null  and  void  if  the  property  should  become  va- 
cant, it  is  alleged  in  the  complaint  that  it  was  agreed  be- 
tween the  plaintiffs  and  the  agent  of  the  defendant,  that 
the  words,  "  or  if  the  above-mentioned  buildings  be  or  be- 
come vacant  or  unoccupied,^'  should  be  stricken  out  of  said 
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policy,  and  the  words,  "  our  rule  is  not  to  permit  vacancv 
over  thirty  days  at  any  one  time  "  should  be  inserted  in  said 
policy,  and  that  the  terms  df  the  policy  agreed  upon  to  be 
issued  to  the  appellants  by  the  defendant  was  not  to  become 
forfeited  unless  the  property  should  become  and  remain  va- 
cant thirty  days,  and  that  by  the  mutual  mistake  of  appel- 
lants and  appellee  the  words  to  be  stricken  out  were  lefb 
in,  and  words  to  be  inserted  were  left  out ;  that  the  property 
became  vacant  without  the  knowledge  or  consent  of  either 
of  the  appellants  on  the  19th  day  of  November,  1885,  and 
two  days  thereafter  the  dwelling-house  casually  took  fire  and 
burned  down  ;  and  there  was  a  prayer  for  a  reformation  of 
the  contract. 

The  plaintiffs'  reply  to  said  paragraphs  of  answer  con- 
tained the  following  averments :  "  For  reply  to  said  second, 
seventh,  eighth,  ninth  and  tedth  paragraphs  of  said  answer, 
and  each  of  them,  plaintiffs  say  that  at  the  time  of  the  mak- 
ing of  said  application  for  said  insurance  sued  on,  said  Ed- 
ward H.  Rogers,  who  then  and  there  acted  for  his  said  wife, 
Mary  J.  Rogers,  having  in  his  possession  an  expired  policy 
of  insurance  upon  said  property,  said  J.  H.  St.  John  then 
and  there  being  the  agent  of  the  defendant,  greatly  desired 
said  plaintiffs  to  make  an  application  with  the  defendant  for 
the  insurance  of  said  property  through  him,  said  St.  John, 
as  such  agent;  that  thereupon  said  Rogers  informed  said  St. 
John  that  he,  said  Rogers,  had  no  knowledge  or  information, 
nor  did  said  Mary  J.  have  any  knowledge  or  information,  as 
to  the  value  or  description  of  said  property,  or  of  the  real 
estate  upon  which  the  said  buildings  were  situate,  and  that 
said  plaintiffs,  or  either  of  them,  could  give  no  data  of  value, 
or  make  any  representations  as  to  the  value,  condition,  de- 
scription or  otherwise,  of  said  buildings,  or  of  the  real  estate 
on  which  they  were  situate;  nor  would  they,  or  either  of 
them,  make  any  statement  as  to  the  value,  age,  description, 
quantity  or  quality  of  any  of  said  property ;  that  said  St. 
John  being  then  and  there  desirous  to  effect  such  insurance, 
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said  plaintiffs  told  him,  said  St.  John,  as  such  agent,  that  if 
from  said  expired  policy,  or  from  personally  seeing  said 
premises,  and  then  and  there  acting  for  and  on  behalf  of  said 
defendant,  he  could  or  would  make  out  an  application  for 
such  insurance,  he  might  do  so,  but  that  they,  the  plaintiffs, 
would  make  no  representations  whatever  as  to  the  value,  size, 
age,  condition,  quantity  or  quality  of  any  of  said  property ; 
that  said  Rogers  then  and  there  delivered  said  expired  policy 
to  said  St.  John  as  such  agent,  and  he,  said  Rogers,  for  and 
on  behalf  of  his  said  wife,  and  at  the  request  of  said  St. 
John,  signed  her  name  to  said  application,  the  same  then  be- 
ing the  printed  blank  application,  and  none  of  the  blanks 
being  then  and  there  filled  up;  that  the  filling  up  of  said 
blank  application  was  the  work  of  said  St.  John,  &s  the 
agent  of  said  defendant,  and  without  any  connection  on  the 
part  of  plaintiffs  therewith  other  than  said  signing  of  said 
blank  application,  and  said  St.  John,  as  agent  of  the  defend- 
ant, forwarded  said  application  so  as  aforesaid  made  by  him 
as  agent  of  defendant  to  said  defendant's  general  agent  at 
Chicago  ;  that  the  making  of  said  application  was  wholly  the 
work  of  said  defendant  by  its  said  agent,  other  than  the  sign- 
ing of  said  blank  form ;  that  in  connection  therewith  plaintiffs 
did  not,  nor  did  either  of  them,  make  any  representation, 
statement,  fact  or  figure  therein  set  forth,  but  the  same  is 
wholly  the  work  of  defendant's  said  agent ;  that  after  said 
application  had  been  sent  by  mail  by  St.  John  to  the  general 
agent  of  defendant  at  Chicago,  the  same  was  returned  to  said 
St.  John,  who  then,  still  acting  as  defendant's  agent,  brought 
the  same  to  said  Mary  J.  Rogers  and  requested  her  in  her 
own  hand  to  sign  the  same,  which  she  did  at  his  request,  not 
knowing  of  the  contents  or  reading  a  word  thereof,  said  St* 
John  then  and  there  saying  to  her  that  it  was  all  right,  and 
that  as  a  matter  of  form  the  insurance  company  wanted  her 
name  signed  thereto  by  herself,  which  she,  at  his  request,  did 
as  aforesaid ;  that  said  St.  John  in  no  manner,  way  or  form  in 


682  SUPREME  COURT  OF  INDIANA, 

Bogers  et  oL  v.  The  Phenix  Insarance  Company  of  Brooklyn. 

connection  therewith  acted  as  the  agent  of  said  plaintiffs,  or 
either  of  them. 

And  they  further  aver  that  the  making  of  said  application^ 
whether  true  or  false  as  to  the  facts  therein  stated,  is  the  act 
and  deed  of  the  defendant  and  its  agent  acting  for  it,  the 
plaintiffs  giving  them  no  information  as  to  said  property  in- 
sured, or  as  to  its  value,  age,  condition  or  situation,  or  of 
the  quantity  or  value  of  the  land ;  that  at  the  time  of,  and 
concurrent  with  the  signing  of  said  blank  application,  said 
defendant  then  and  there  contracted  and  agreed  as  to  said 
vacancy  clause  in  the  conditions  of  said  policy  to  and  with 
the  plaintiffs  for  the  vacancy  clause  therein,  as  the  same  is 
stated  and  pleaded  in  the  complaint  in  this  action,  and  for 
and  upon  the  consideration  therefor  paid  by  the  plaintiffs  to 
said  defendant.  The  agreement  as  to  vacancy  and  the  sign- 
ing of  the  blank  application  being  one  and  the  same  trans- 
action." 

In  the  case  of  Picket  v.  Phenix  Ins.  Co.,  supra,  this  court 
says:  '^An  agent,  authorized  to  take  applications  for  insur- 
ance, should  be  deemed  to  be  acting  within  the  scope  of  his 
authority  where  he  fills  up  the  blank  application  of  insur- 
ance ;  and  if,  by  his  fault  or  negligence,  it  contains  a  mis- 
statement not  authorized  by  the  instructions  of  the  party 
who  signed  it,  the  wrong  should  be  imputed  to  the  company, 
and  not  to  the  assured.  And  when  the  agent  thus  author- 
ized by  his  company  to  take  applications  for  insurance,  with- 
out the  knowledge  of  the  applicant,  writes  false  answers  to 
questions  contained  in  the  application  contrary  to  the  direc- 
tions of  the  applicant,  who  makes  true  answers  to  such  ques- 
tions, the  company  will  be  estopped  by  the  answers  thus 
written  by  its  agent." 

In  Dunbar  v.  Phenix  Ins.  Cb.,  72  Wis.  492,  it  was  held 
that  where  the  agent  of  an  insurance  company  filled  out  an 
application,  and,  without  inquiring  from  the  insured,  inserted 
therein  an  answer  stating  that  the  property  was  unencum- 
bered, he  presented  the  application  to  the  insured  for  sign- 
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iug^  without  acquainting  him  with  its  contents^  and  the  lat- 
ter signed  it,  not  knowing  that  it  contained  such  statement, 
the  insured  was  not  bound  by  the  statement,  and  that  the 
company  could  not  avoid  the  policy  on  the  ground  of  its 
falsity.  Continental  Ins.  Co.  v.  Pearce,  7  Am.  St.  Rep.  557 
(39  Kan.  396) ;  Western  Assurance  Co,  v.  Rector^  85  Ky.  294. 
It  is  the  well  settled  doctrine  that  the  agent  of  an  insurance 
company  in  filling  blanks  in  the  application  does  not  thereby 
become  the  agent  of  the  applicant.  Bartholomew  v.  Merchants' 
Ins.  Co.f  96  Am.  Dec.  65 ;  Hingston  v.  ^na  Ins.  Co.,  42 
Iowa,  46. 

If  an  applicant  for  insurance  signs  the  application  in  blank, 
and  the  agent  of  the  company,  upoil  his  own  motion  and 
without  authority  or  direction  from  the  applicant,  fills  the 
blanks  he  does  not  thereby  become  the  agent  of  the  appli- 
cant, and  the  misstatements  made  by  the  agent  in  filling  up 
the  application  will  not  avoid  the  policy. 

In  this  case,  as  alleged  in  the  reply,  St.  John,  the  agent  of 
the  company,  is  informed  by  one  of  the  applicants  that  neither 
of  the  applicants  could  give  him  any  data  from  which  to  fill  up 
the  application,  and  that  they  would  not  give  him  any  data  or 
information  by  which  to  fill  it;  that  he,  Edward  H.  Rogers, 
had  an  expired  policy  that  the  agent  could  take,  and  if  he 
could  fill  up  the  application  from  it,  or  from  his  own  infor- 
mation, on  viewing  the  property,  Rogers  and  wife  would  take 
the  insurance.  The  agent  produces  a  blank  application  and 
has  Rogers  sign  it  in  blank,  and  St.  John,  the  agent  of  the 
company,  fills  out  the  application  and  answers  to  all  the  ques- 
tions from  information  which  he  receives  or  possesses,  none 
of  which  is  furnished  him  by  either  of  the  appellants.  The 
agent,  after  he  has  the  application  filled,  presents  it  to  the 
wife  of  Edward  H.,  who  is  the  owner  of  the  property,  and 
states  to  her  that  it  is  all  right ;  that  it  is  a  mere  formal 
matter,  and  asks  her  to  sign  the  application  in  person, 
without  reading  it  to  her,  or  offering  to  read  it  to  her. 
If  the  application  contains  any  false  statements,  or  answers 
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to  questioDS,  it  is  the  fault  of  appellee's  agent ;  it  ^as  be 
who  framed  and  wrote  them^  and  procured  the  application 
to  be  signed  containing  them.  The  appellants  and  appel- 
lee were  dealing  together^  the  appellants  in  person,  and  the 
appellee  by  their  trusted  and  authorized  agent,  St.  John. 
The  appellee,  by  its  agent,  prescribes  the  terms  on  which 
it  will  insure  the  property,  and  reduces  it  to  writing, 
and  procures  the  signature  of  Mary  J.,  the  owner  of 
the  property,  and  she  pays  the  consideration,  and  the  in- 
surance is  issued.  If  any  wrong  was  done,  if  any  false  state- 
ment was  made,  it  was  done  and  stated  by  appellee's  agent, 
and  it  can  not  take  the  benefit  of  a  wrong  committed  by  its 
own  agent  to  defeat  the  payment  of  the  loss.  The  reply  is 
certainly  good  as  to  the  seventh,  eighth,  ninth  and  tenth  par- 
agraphs of  answer,  which  are  bad,  but  would  be  good  even 
if  the  representations  were  held  to  be  warranties;  but  it 
does  not  confess  the  allegations  in  the  second  paragraph, 
and  sufficiently  state  the  mistake  in  the  terms  of  the  policy 
to  avoid  averment  of  vacancy  in  the  second  paragraph.  It 
is  not  a  good  reply  as  to  the  second  paragraph. 

It  is  contended  by  counsel  for  appellee  that  the  complaint 
is  insufficient,  and  therefore  none  of  the  errors  assigned  by 
appellants  are  available  for  a  reversal  of  the  judgment. 

The  complaint  was  not  tested  by  a  demurrer,  and  we  agree 
with  counsel  that  the  transcript  is  very  informal ;  but,  after 
some  effijrt,  we  think  we  have  been  able  to  decipher  it,  and 
determine  what  the  averments  of  the  complaint  are,  although 
they  are  not  very  symmetrically  arranged. 

It  is  contended  by  counsel  that  the  complaint  does  not  show 
.that  the  assured  is  the  sole  and  unconditional  owner  in  fee  of 
said  property.  It  avers  that  Edward  H.  had  no  interest  in 
the  policy;  that  he  was  named  in  it  by  reason  of  the  fact 
that  he  was  the  husband  of  Mary  J.;  and  it  avers  that  the 
application  was  made  by  Mary  J.  Rogers  alone,  "  who  was 
then  and  there  the  sole  owner  of  said  property  by  deed  in 
fee  simple." 
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The  complaint,  we  think,  contains  safEcient  allegations  to 
entitle  the  plaintiff,  Mary  J.  Bogers,  to  recover,  and  we  do 
not  deem  it  necessary  to  state  all  of  its  averments  in  this 
opinion ;  but,  as  it  appears  in  the  record,  the  amendments 
are  separate  from  the  original  complaint,  and  cause  con- 
fusion ia  the  record ;  if  we  are  correct  in  this,  it  is  a  practice 
that  ought  not  to  be  tolerated,  and  the  complaint,  as  amended, 
ought  to  be  redrafted  into  one  pleading. 

For  the  error  of  the  court  ia  overruling  the  demurrer  to 
the  seventh,  eighth,  ninth  and  tenth  paragraphs  of  answer, 
the  judgment  must  be  reversed. 

Judgment  reversed,  at  coats  of  appellee,  with  instructions 
to  the  court  below  to  sustain  the  demurrer  to  the  seventh, 
eighth,  ninth  and  tenth  paragraphs  of  answer,  and  to  order  the 
complaint  redrafted,  and  a  reformation  of  the  issues  in  accord- 
ance with  this  opinion. 

Filed  Jan.  16, 1890 ;  petition  for  a  reliearing  overruled  Mardi  20, 1890. 


No.  13,748. 

KooNS,  Administrator,  v.  Mellett  et  al. 

Appeal. — Co-PartU>. — Appeal  by  Ftirt. — Noliet. —  When  Neeaaary. — The  role 
that  where  a  part  only  of  several  co-parties  appeal  from  a  joint  judg- 
ment irithout  notice  of  such  appeal  to  their  co-parties,  the  appeal  will 
be  dismissed,  is  confined  to  parties  against  whom  a  judgment  has  been 
rendered.  It  is  not  necessary  to  serve  notice  upon  parties  to  the  record 
against  whom  the  court  has  failed  to  render  any  jndgment  in  the  cause, 
and  who  have  no  interest  in  the  result  of  the  appeal. 

Decedents'  Estates. — lYoceeding  6y  Ortdiinr  of  Lcgalet. — AppedL — A  pro- 
ceeding bj  a  creditor  of  a  legatee  against  such  legatee  and  the  admin- 
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ifltrator  with  the  will  annexed,  to  reach  money  in  the  hands  of  such  ad- 
ministrator, for  the  payment  of  a  debt  due  from  such  legatee,  is  not  a 
proceeding  authorized  by  the  act  providing  for  the  settlement  of  a  de- 
cedent's estate ;  and,  hence,  the  law  regulating  appeals  from  such  pro- 
ceedings (sections  2454,  2455,  B.  S.  1881,)  has  no  application. 

8ams. — Deviaee  of  Real  Estate, — Judgment  against  Lien — Sale  by  Adminigtra' 
tor. — Proceeds. — A  judgment  obtained  against  a  devisee  of  real  estate, 
which  is  afterwards  sold  by  the  administrator  with  the  will  annexed  in 
pursuance  of  the  terms  of  the  will,  the  transcript  having  been  properly 
filed,  becomes  a  lien  on  the  land,  and  follows  the  proceeds  of  the  sale  of 
such  land  into  the  administrator's  hands,  binding  it  to  the  same  extent 
as  it  bound  the  land. 

Same. — Legatee, — Judgment  Creditor, — General  Lien  Subject  to  Equities  in 
Favor  of  Estate, — Administrator,— Such  lien,  however,  is  a  general  lien, 
and  is  subject  to  all  the  equities  existing  in  favor  of  the  estate  repre- 
sented by  the  administrator,  and  confers  on  the  judgment  creditor  no 
greater  rights  as  against  such  estate  than  those  possessed  by  the  legatee. 

Same. — Legacy. — Indebtedness  o/"  Legatee, — Set-Off, — Administrator's  Right. — 
The  administrator  with  the  will  annexed  had  the  right  to  set  off  against 
the  legacy  bequeathed  to  the  legatee  any  indebtedness  of  the  legatee  to 
the  estate  represented  by  him.  This  right  includes  any  sum  due  the 
estate  on  account  of  surety  debts  existing  at  the  death  of  the  testator, 
without  regard  to  whom  such  debts  were  paid. 

From  the  Wayne  Circuit  Court. 

J.  F.  Kibbey  and  J,  H.  Kibbey,  for  appellant. 
(7.  H,  Burchenal  and  J".  L.  Rupe,  for  appellees. 

Coffey,  J. — Daniel  Ulrich  died  testate^  in  Wayne  county, 
Indiana,  on  the  1st  day  of  March,  1884,  the  owner  in  fee  of 
real  estate,  in  that  county,  of  the  value  of  |15,000,  leaving 
eight  children  then  living  as  his  heirs  at  law.  The  will  of 
the  said  Daniel  Ulrich  contains  the  following  clause : 

'^Secondly.  It  is  my  will  that  all  of  my  property,  both 
real  and  personal,  shall  be  sold  and  the  funds  accruing  there- 
from shall  be  distributed  as  follows,  to  wit :  David,  my  son, 
five  hundred  dollars  for  his  work  after  he  was  twenty-one 
years  of  age ;  and  Samuel,  my  son,  three  hundred  dollars  for 
a  like  service,  and  Daniel  Heaston,  one  hundred  dollars  as  a 
gift  out  of  natural  love  and  affection ;  and  the  balance  to  be 
equally  divided  amongst  all  my  children."     *     * 
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On  the  23d  day  of  May,  1884^  the  appellee  Joshua  H. 
Mellett  recovered  a  judgment,  in  the  Henry  County  Cir- 
cuit Court,  against  David  C.  Ulricb,  legatee  under  said 
will,  for  the  sum  of  $1,174.82  and  costs,  and  on  the  14th 
day  of  July,  1884,  said  Mellett  filed  a  transcript  of  said 
judgment  in  the  clerk's  office  of  the  Wayne  Circuit  Court, 
and  caused  the  same  to  be  duly  recorded  and  docketed 
for  the  purpose  of  acquiring  a  lien  on  the  interest  of  the 
said  David  C.  Ulrich  in  the  lands  of  which  the  said  Daniel 
Ulrich  died  seized,  the  said  David  being  a  resident  of  Wayne 
county,  and  being  insolvent,  except  for  his  interest  in  the 
€8tate  of  the  said  Daniel,  deceased,  an  execution  on  said 
judgment  having  been  returned  wholly  unsatisfied. 

Afler  filing  said  transcript  in  the  clerk's  office  of  the 
Wayne  Circuit  Court,  the  s^pellant,  Benjamin  F.  Koons, 
was  duly  appointed  administrator  of  the  estate  of  the  said 
Daniel  Ulrich,  with  the  will  annexed,  and  on  the  1st  day  of 
March,  1886,  sold  the  real  estate,  of  which  the  said  Daniel 
died  seized,  to  Benjamin  B.  Beeson  for  the  sum  of  $15,482.89, 
which  sale  was  duly  approved  by  the  Wayne  Circuit  Court. 

This  action  was  brought  by  the  appellee  Mellett,  for  the 
purpose  of  compelling  the  appellant,  Koons,  as  administrator, 
to  apply  the  money  in  his  hands  belonging  to  the  said  David 
C.  Ulrich  to  the  satisfaction  of  his  judgment,  the  complaint 
averring  the  facts  above  set  forth. 

At  the  death  of  the  said  Daniel  Ulrich  he  was  surety  for 
the  said  David  C.  Ulrich  upon  promissory  notes  aggregating 
a  large  sum,  which  said  administrator  has  since  been  com- 
pelled to  pay.  This,  with  other  debts  due  from  David  to 
his  father,  exceeds  his  legacy. 

The  administrator  sought  to  set  off  against  the  interest  of 
the  said  David  C.  Ulrich  in  said  estate  the  amount  he  had 
thus  been  compelled  to  pay,  together  with  the  debts  due  from 
him  to  the  estate,  but  the  circuit  court  refused  to  allow  such 
set-off,  and  he  excepted. 
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The  assignment  of  errors  calls  in  question  the  correctness 
of  this  ruling. 

The  record  contains  a  special  finding  of  the  facts  in  the 
cause,  together  with  the  court's  conclusions  of  law  thereon, 
from  which  it  appears  that  the  court  held  that  the  appellee 
Melletty  by  filing  a  transcript  of  the  judgment  of  the  Henry 
Circuit  Court  in  the  clerk's  office  of  the  Wayne  Circuit 
Court,  acquired  a  lien  on  the  interest  of  the  said  David  C. 
Ulrich  in  the  estate  of  the  testator,  which  lien,  upon  a  sale 
of  the  land,  was  transferred  to  the  funds  derived  from  such 
sale,  against  which  the  set-off  could  not  be  allowed. 

The  contention  of  the  appellant,  Koons,  as  we  understand 
it,  is : 

First  That  by  the  terms  of  the  will  of  the  said  Daniel 
Ulrich  the  said  David  had  no  interest  in  the  land,  but  simply 
an  interest  in  the  proceeds  of  the  sale  of  such  land,  which 
was  personal  property,  and  that  by  reason  thereof  the  appel- 
lee acquired  no  lien  by  the  filing  of  his  transcript;  and, 

Second.  Admitting  that  the  appellee  did  acquire  a  lien  by 
filing  a  transcript  of  the  judgment  of  the  Henry  Circuit 
Court  in  the  clerk's  office  of  Wayne  county,  that  such  lien 
was  subject  to  the  equities  in  favor  of  the  estate,  and  that  he 
was  entitled  to  no  more  than  the  balance  after  the  payment 
of  the  indebtedness  of  David  to  the  estate. 

Before  passing  upon  or  considering  the  questions  involving 
the  merits  of  the  controversy  between  the  parties,  it  becomes 
necessary  to  inquire  whether  the  case  is  in  a  condition  to  au- 
thorize this  court  to  enter  upon  such  consideration. 

The  appellee  has  filed  in  this  court  a  motion  to  dismiss  the 
appeal,  for  the  alleged  reasons : 

First.  That  the  appellant  has  failed  to  comply  with  the 
provision  of  section  635,  R.  S.  1881,  upon  the  subject  of  ap* 
peals. 

Second.  For  the  reason  that  the  case  falls  within  the  pro- 
visions of  sections  2454  and  2455,  "R.  S.  1881,  and  it  is 
claimed  that  as  the  transcript  in  the  cause  was  not  filed  in 
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this  court  within  the  time  limited  by  these  sections,  then  the 
appeal  should  be  dismissed. 

Section  635,  supra,  provides  that  "A  part  of  several  co- 
parties  may  appeal ;  but  in  such  case,  they  must  serve  notice 
of  the  appeal  upon  all  the  other  co-parties,  and  file  proof 
thereof  with  the  clerk  of  the  Supreme  Court.'' 

It  has  been  held  by  this  court  that  where  a  part  only  of 
several  co-parties  appeal  from  a  joint  judgment  without  no- 
tice of  such  appeal  to  their  co-parties,  the  appeal  will  be  dis- 
missed. Herzogg  v.  Chambers^  61  Ind,  333 ;  Peopled,  etc,. 
Bank  v.  Finney ,  63  Ind.  460  ;  Cranmore  v.  Bodine,  65  Ind. 
25  ;  Hunter  v.  Ghriaman,  70  Ind.  439  ;  Gcmeh  v.  ITlomcw,  71 
Ind.  286. 

But  this  rule  is  confined  to  parties  against  whom  judgment 
has  been  rendered,  and  it  is  not  necessary  to  serve  notice  upon 
parties  to  the  record,  and  against  whom  the  court  has  failed 
to  render  any  judgment  in  the  cause,  and  who  have  no  in- 
terest in  the  result  of  the  appeal.  Wilson  v.  Stewart^  63  Ind. 
294;  Logan  v.  Logan,  77  Ind.  558  ;  Easter  v.  Severin,  78 
Ind.  540;  Hogan  v.  Robinsony  94  Ind.  138. 

The  decree  rendered  in  this  case  is  against  appellant  and 
David  C.  Ulrich  alone.  There  is  no  finding,  judgment  or 
decree  of  any  kind  against  any  of  the  other  parties  to  the 
suit.  Notice  of  this  appeal  was  served  by  appellant  upon 
David  C  Ulrich,  and  he  declined  to  join  in  the  appeal.  No- 
tice was  issued  for  the  other  parties  to  the  suit,  and  service 
acknowledged  by  Kibbey  &  Kibbey,  attorneys,  but  as  they 
are  not  necessary  parties  to  this  appeal  we  deem  it  unneces- 
sary to  inquire  whether  such  attorneys  had  authority  to  bind 
them  by  such  acknowledgment  of  service  or  not,  as  such  no- 
tice is  not  necessary  to  the  validity  of  this  appeal. 

Section  2454,  supra,  provides  that  "Any  person  considering 
himself  aggrieved  by  any  decision  of  a  circuit  court,  or  judge 
thereof  in  vacation,  growing  out  of  any  matter  connected 
with  a  decedent's  estate,  may  prosecute  an  appeal  to  the  Su- 
preme Court,  upon  filing,  with  the  clerk  of  such  circuit  court. 
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a  bond,  *  *  with  sufficient  surety,  *  *  conditioned  for  the 
diligent  prosecution  of  such  appeal/^  etc. 

Section  2455  provides  that  '^  Such  appeal  bond  shall  be  filed 
within  ten  days  after  the  decision  complained  of  is  made.  * 
*  *  Any  person  who  is  aggrieved,  desiring  such  appeal,  may 
take*  the  same  in  his  own  name,  without  joining  with  any 
other  person.  The  transcript  shall  be  filed  in  the  Supreme 
Court  within  ten  days  after  filing  the  bond." 

These  statutes  have  been  so  often  construed  by  this  court 
that  there  is  now  no  room  for  doubt  as  to  their  meaning. 
The  rule  to  be  deduced  from  the  decisions  upon  the  subject  is 
that  in  all  proceedings  under  the  law  providing  for  the  set- 
tlement of  a  decedent's  estate,  where  the  exercise  of  the  pro- 
bate jurisdiction  of  the  court  is  invoked,  the  appeal  is 
governed  by  sections  2454  and  2455,  R.  S.  1881 ;  but  in  all 
actions  authorized  by  the  code,  and  not  involving  the  exer- 
cise of  the  probate  jurisdiction  of  the  court,  the  appeal  is 
governed  by  the  code,  and  these  sections  have  no  applica- 
tion. Brovming  v.  McOi'ockeny  97  Ind.  279  ;  Bennett  v.  Ben-- 
neU,  102  Ind.  86 ;  Miller  v.  Carmichad,  98  Ind.  236 ;  Year- 
ley  v.  Sharpy  96  Ind.  469 ;  Seward  v.  Clark,  67  Ind.  289 ; 
Rusk  V.  Oray,  74  Ind.  231 ;  Willson  v.  Binford,  74  Ind.  424  ; 
Hillenberg  v.  Bennett,  88  Ind.  540;  Heller  v.  CHarkf  103 
Ind.  591. 

This  is  a  proceeding  by  a  creditor  of  a  legatee  against  such 
legatee  and  the  administrator  with  the  will  annexed  to  reach 
money  in  the  hands  of  such  administrator  for  the  payment 
of  a  debt,  not  due  from  the  estate  represented,  but  due  from 
such  legatee.  It  can  not  be  successfully  maintained  that  it 
is  in  any  sense  a  proceeding  authorized  by  the  act  providing 
for  the  settlement  of  a  decedent's  estate ;  and,  hence,  the  law 
regulating  appeals  from  such  proceedings  has  no  applica- 
tion. The  motion  to  dismiss  the  appeal  should  be  over- 
ruled. 

The  transcript  of  the  judgment  rendered  in  the  Henry 
county  circuit  court,  when  filed  in  the  office  of  the  clerk 
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of  the  Wayne  Circiiit  Court,  constituted  a  lien  upon  the  in- 
terest of  David  C.  Ulrich  in  the  lands  of  which  his  father 
died  seized.  Upon  a  sale  of  the  land  by  the  appellant  such 
lien  followed  the  proceeds  of  such  sale  into  his  hands,  and 
bound  it  to  the  same  extent  it  bound  the  land.  Campbell  v. 
Martin,  87  Ind.  577 ;  Ball  v.  Green,  90  Ind.  75 ;  Ballenger 
V.  Brook,  101  Ind.  172;  Sinumds  v.  Harris,  92  Ind.  505; 
Wilson  V.  Rudd,  19  Ind.  101. 

Such  lien,  however,  was  a  general  lien,  and  was  subject  to 
all  the  equities  existing  in  favor  of  the  estate  represented  by 
the  appellant,  and  conferred  on  the  appellee  Mellett  no 
greater  rights  as  against  said  estate  than  those  possessed  by 
David  C.  Ulrich.  The  general  lien  of  a  judgment  creditor 
upon  the  land  of  his  debtor  is  subject  to  all  equities  which 
existed  against  such  land  in  favor  of  third  persons  at  the  time 
of  the  recovery  of  the  judgment.  Wright  v.  Jones,  105  Ind. 
17 ;  Foltz  V.  Wert,  103  Ind.  404 ;  Hays  v.  Reger,  102  Ind. 
524;  Heberd  v.  Wines,  105  Ind.  237. 

The  title  to  the  land  owned  by  the  testator  at  the  time  of 
his  death  vested  in  the  persons  named  in  his  will,  subject  to 
be  divested  by  sale  of  the  land  as  provided  for  in  the  will. 
The  question  then  arises  as  to  what  rights  the  appellant  had 
as  regarded  the  set-off  claimed  by  him,  as  against  David  C. 
Ulrich,  for  it  is  certain  that  whatever  rights  he  had  against 
David  C.  Ulrich,  he  has  also  as  against  the  appellee  Mellett. 
Mellett  has  the  right  by  reason  of  his  lien  to  pursue  the 
funds  derived  from  the  sale  of  the  land  into  the  hands  of  the 
administrator,  and,  to  the  extent  of  his  judgment,  compel  the 
payment  of  such  fund  to  him  to  the  same  extent  and  upon 
the  same  conditions,  and  no  other,  that  David  C.  Ulrich  might 
compel  payment  to  him  if  the  judgment  did  not  exist ;  in 
other  words,  the  appellee  Mellett,  in  respect  to  the  amount 
due  him  from  David  C.  Ulrich,  is  a  substituted  creditor,  with 
all  the  right,  and  no  more,  than  that  possessed  by  the  legatee 
for  whom  he  has  become  substituted.     The  question  arises. 
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therefore^  as  to  whether  appellant  was  entitled  to  the  set-off 
claimed  as  against  David  C.  Ulrich  ? 

In  Manifold's  Estate,  5  Watts  &  Serg.  340,  the  father  being 
surety  for  the  son,  died  intestate,  leaving  real  estate  which 
was  sold  by  his  administrator  to  pay  debts.  Upon  the  ques- 
tion of  the  distribution  of  the  balance  after  the  payment  of 
the  debts,  it  was  held  that  a  judgment  creditor  of  the  son 
was  not  entitled  to  any  part  of  the  fund  by  reason  of  his  lien 
on  the  land,  the  liability  of  the  intestate  for  his  son  being 
greater  than  the  son's  distributive  share.  The  court  said  : 
'^  But  the  appellant  can  be  in  no  better  condition  than  his  debt- 
or; for  a  creditor,  although  he  pursues  his  debt  to  judgment, 
can  not,  as  against  the  other  distributees,  better  his  condition. 
He  succeeds  to  the  rights  of  his  debtor,  and  nothing  more. 
*  *  *  It  matters  not,  that  the  debt  was  paid  since  the  death 
of  the  intestate,  as  it  was  a  contingent  liability  of  his,  and  on 
payment  of  the  debt  by  the  administrators  an  equity  arises 
which  relates  back  to  the  time  of  the  death  of  the  intestate, 
and  this  equity  can  not  be  disturbed  by  any  act  of  the  dis- 
tributees, nor  can  it  be  displaced  by  a  subsequent  judgment 
obtained  by  his  creditors.'^ 

In  the  case  of  Springer's  Appeal,  29  Pa.  St.  208,  it  was 
held  that  if  one  of  the  heirs  of  the  estate  is  indebted  to  it, 
he  may  be  treated  in  its  distribution  as  having  an  advance- 
ment to  the  amount  of  his  debt. 

In  the  case  of  Strong  v.  Ba^s,  35  Pa.  St.  333,  it  was  held 
that  the  executor  was  entitled  to  set  off  a  debt  due  from  the 
legatee  to  the  estate  represented  by  him  against  a  legacy  given 
by  the  will  of  the  deceased  when  it  was  sought  by  a  creditor 
to  reach  the  legacy  by  an  attachment  proceeding.  The  court 
in  that  case  said  :  "  If,  therefore,  the  executor  had  a  right 
of  set-off  against  the  legatee,  he  retains  it  against  his  sub- 
stituted creditor.  If,,  for  any  reason,  the  legatee  could  not 
enforce  payment  of  the  legacy  without  first  or  simultaneously 
performing  some  other  duty  to  the  estate,  his  attaching  cred- 
itor can  reach  the  legacy  only  on  the  same  conditions."  See, 
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alsOy  Nickerson  v.  Chase,  122  Mass.  296;  Askew  v.  Douglas, 
3  Atl.  Rep.  263 ;  /Snyder  v.  Warbasse,  11  N.  J.  Eq.  463 ;  Smith 
V.  Smith,  13  N.  J.  Eq.  164 ;  Brooks  v.  Brooks,  12  S.  C.  422 ; 
Smith  V.  Kearney,  2  Barb.  Ch.  (N.  Y.)  533. 

In  2  American  Law  of  Administration^  by  Woerner^ 
section  564,  the  learned  author  says :  ^*  The  indebtedness 
of  a  legatee  or  distributee  constitutes  assets  of  the  estate^ 
which  it  is  the  executor^s  or  administrator's  duty  to  col- 
lect for  the  benefit  of  creditors^  legatees  and  distributees. 
Hence  such  indebtedness  may  be  deducted  from  any  legacy 
or  distributive  share  of  the  debtor.  *  *  *  n[\^Q  right 
of  set-off  exists  whether  the  legatee  or  distributee  was 
indebted  to  the  deceased  before  his  death  or  contracted  a  lia- 
bility to  the  estate^  or  even  to  the  administrator  personally, 
thereafter.  So  it  is  held  that  a  son  is  not  entitled  to  recover 
his  distributive  share  of  his  father's  estate  where  the  father 
was  surety  for  him  in  an  amount  greater  than  the  value  of 
said  share,  although  the  executor  did  not  pay  the  surety 
debt  until  after  the  action  brought  by  the  son.'' 

This  was  a  suit  in  the  court  below,  as  we  understand  it,  by 
which  the  appellee  Mellett  sought  to  reach  the  funds  in  the 
hands  of  the  appellant  by  virtue  of  the  judgment  lien  held  by 
him  on  the  interest  of  David  C.  Ulrich  in  the  lands  owned 
by  the  testator  at  the  time  of  his  death.  At  the  time  appellee 
Mellett,  acquired  his  judgment  lien  on  the  land  he  was  bound 
to  know  that  such  land  would,  by  the  terms  of  the  will,  be 
converted  into  money.  As  we  have  seen,  heF  took  his  lien 
subject  to  all  the  equities  existing  in  favor  of  the  estate,  and 
he  now  stands  in  no  better  condition  as  to  the  legacy  be- 
queathed to  David  C.  Ulrich  than  the  legatee  himself  would 
occupy  were  he  seeding  to  recover  the  legacy.  This  case  is 
governed  by  a  different  rule,  and  is  to  be  distinguished  from 
the  cases  where  a  party  has  acquired  a  specific  lien  for  value 
without  notice  of  the  existence  of  equities  at  the  time  such 
lien  is  acquired.  In  our  opinion  the  appellant  had  the  right 
Vol.  121.— 38 
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to  set  off  against  the  legacy  bequeathed  to  David  C.  Ulricb, 
any  indebtedness  of  the  said  David  to  the  estate  represented 
by  him.  This  rights  we  think,  includes  any  sum  due  the 
estate  on  account  of  surety  debts  existing  at  the  death  of 
the  testator  witliout  regard  to  the  time  when  such  debts  were 
paid.  Having  reached  this  conclusion,  it  follows  that  the 
court  below  erred  in  its  conclusions  of  law  upon  the  facts  set 
forth  in  the  special  finding. 

It  is  disclosed  by  the  special  finding  of  facts  that  David 
C.  Ulrich  is  insolvent,  and  that  he  is  indebted  to  the  estate 
represented  by  the  appellant  in  a  sum  greatly  in  excess  of  his 
distributive  share  of  the  estate.  This  indebtedness  should 
be  set  off  against  the  amount  due  him  under  the  will  of  the 
testator. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
restate  its  conclusions  of  law  in  accordance  with  this  opin- 
ion, and  to  render  judgment  accordingly. 

Bebkshire,  J.,  dissents  from  the  limitation  as  to  the  right 
of  a  specific  lien-holder,  for  value,  as  expressed  in  the  opinion. 

Olds,  J.,  also  dissents,  except  as  to  the  matter  of  practice. 

Filed  Dec.  19, 1889 ;  petition  for  a  rehearing  overraled  April  2, 1890. 
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PABTmoN. — Evidence  and  Argument. — Open  and  Close. — Where  the  defend- 
ants in  a  partition  suit  allege  that  the  land  was  conveyed  to  them  hj 
the  decedent,  through  whora  the  plaintiffs  claim,  before  her  death,  and 
assert  an  absolute  title  in  fee  simple  to  the  whole  tract,  the  plaintiffs 
are  entitled  to  the  open  and  close  of  evidence  and  argument. 

Same. — Instruction  to  Jury. — Inconsistent  Instruments. — Real  Estate. — Deed. — 
Lease. — In  a  suit  in  partition  an  instruction  is  erroneous  which  leaves 
the  jury  to  infer  that  the  execution  of  a  lease,  whereby  the  defendants 
became  entitled  to  the  use  of  the  life-estate  which  had  been  reserved  to 
the  grantor  by  the  terms  of  a  prior  deed,  is  inconsistent  with  the  de- 
livery of  the  deed  which  conveyed  to  the  defendants  the  remainder  over 
after  the  termination  of  the  life-estate. 
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Same  — L§a8e. — Deed. — JRenutinder. — The  execution  of  a  iease  granting  to 
the  lessees  the  use  of  the  life-estate  which  the  lessor  has  reserved,  is  not 
inconsistent  with  the  fact  that  a  deed  for  the  remainder  over  had  previ- 
oasly  been  delivered  to  the  lessees. 

Same. — IneirumenU  Conveying  Different  Intereaia, — lYovinee  qf  Court, — Where 
two  instruments  between  the  same  parties  conveying  different  interests 
in  the  subject-matter  in  litigation  are  admitted  in  evidence,  the  court 
must  determine  the  force  and  effect  of  each,  and  whether  the  execution 
of  one  is  inconsistent  with  the  other. 

EviDBaiCE. —  Impeaching  Witness,  —  Cross-Examinatian.  —  BebtUtal. — Where 
the  impeaching  witness  on  direct  examination  states  that  the  general 
reputation  for  truth  and  veracity,  as  well  as  the  general  moral  charac- 
ter, of  one  of  the  defendant's  witnesses  is  bad,  and  upon  cross-exam- 
ination by  the  defendant,  names  the  persons  who  have  spoken  dispar- 
agingly of  the  impeached  witness,  the  defendant  will  not  be  permitted 
to  call  such  persons  in  order  to  contradict  the  impeaching  witness. 

From  the  Gibson  Circuit  Court. 

J.  T,  Becmley,  A.  B,  Williains  and  G,  B,  Reily,  for  appellants. 
W.  0.  Hultz  and  0.  B.  HarriSy  for  appellees. 

Mitchell,  J. — This  is  an  appeal  by  William  M.  and 
Anthony  S.  Robbins  from  a  judgment  rendered  in  a  proceed- 
ing for  the  partition  of  real  estate^  instituted  by  Martha  A. 
Spencer  and  others.  It  was  alleged  in  the  complaint  that 
Eliza  Bobbins^  late  of  Sullivan  county,  died  in  the  month 
of  October,  1882,  the  owner  in  fee  simple  of'  certain  de- 
scribed real  estate  situate  in  the  county  above  named,  and 
that  she  left  the  plaintiffs  and  defendants  as  her  heirs  at  law, 
to  whom  the  real  estate  therein  described  descended.  Will- 
iam M.  and  Anthony  S.  Kobbins  answered  that  they  were  the 
absolute  owners  of  the  land  described  in  the  complaint,  and 
that  they  derived  their  title  through  a  warranty  deed  exe- 
cuted to  them  by  Eliza  Robbins  on  the  28th  day  of  April, 
1869,  under  which  they  alleged  they  had  taken  and  held  the 
exclusive  possession  of  the  land,  and  made  lasting  and  val- 
uable improvements  thereon.  They  set  up  substantially  the 
same  facts  in  a  cross-complaint,  and  asked  as  affirmative  re- 
lief that  their  title  to  the  land  be  quieted. 

The  litigation  was  altogether  between  the  plaintiff  and  the 
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above-named  defeudants^  the  other  defendants  having  dis- 
'claimed  any  interest  in  the  subject-n^atter  of  the  suit. 

Complaint  is  first  made  of  the  ruling  of  the  court  in  de- 
nying the  appellants'  right  to  open  and  close  the  evidence 
and  argument  to  the  jury.  This  ruling  was,  however,  very 
clearly  right. 

Instead  of  admitting  all  the  material  facts  alleged  in  the 
complaint,  the  appellants  argumentatively  denied  them, 
by  averring  that  the'  land  had  been  conveyed  to  them  some 
years  prior  to  the  death  of  Eliza  Bobbins,  and  by  asserting 
an  absolute  title  in  fee  simple  to  the  whole  tract. 

Where  the  defendant  either  directly  or  by  necessary  im- 
plication confesses  all  the  issuable  allegations  of  the  com- 
plaint, and  avoids  them,  by  pleading  new  matter,  he  is  en- 
titled to  the  open  and  close,  but,  as  we  have  seen,  the  answer 
in  the  present  case  is,  in  e£Eect,  a  denial,  leaving  the  bur- 
den of  proof,  so  far  as  the  complaint  was  concerned,  upon 
the  plaintiffs.  Where  the  pleadings  are  so  framed  as  to  en- 
title the  plaintiff,  without  any  proof,  to  obtain  all  the  relief 
he  demands,  the  defendant  is  entitled  to  the  open  and  close. 
If,  however,  the  court  could  not,  without  hearing  evidence, 
render  judgment  in  plaintiffs'  favor  for  his  entire  demand, 
or  afford  him  all  the  relief  claimed,  he  can  not  be  deprived 
of  that  privilege.  McGormiok  Harvesting^  etc.,  Co.  v.  Gray,  100 
Ind.  285 ;  Reynolds  v.  Baldwin^  93  Ind.  67  ;  McCoy  v.  Mc- 
Coy,  106  Ind.  492;  Shuhe  v.  McWilliama,  104  Ind.  512, 

At  the  trial  witnesses  were  called  who  gave  evidence  tend- 
ing to  impeach  the  general  reputation  for  truth  and  veracity 
and  the  general  moral  character  of  one  of  the  witnesses  who 
testified  on  behalf  of  the  appellants.  After  having  stated, 
on  direct  examination,  that  the  general  reputation  for  truth 
and  veracity,  as  well  as  the  general  moral  character  of 
the  witness,  was  bad,  the  impeaching  witness,  in  answer 
to  questions  put  on  cross-examination,  requesting  him  to 
give  the  names  of  persons  who  had  spoken  in  deroga- 
tion  of   the  reputation   and   character  of   the    impeached 
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witness,  mentioned  the  names  of  four  or  five  different  per- 
sons. In  rebuttal  the  appellant  called  the  persons  whose 
names  bad  been  thus  mentioned  as  witnesses^  and,  by 
proper  questions,  proposed  to  prove  by  them  that  they  had 
never  said  anything  to  or  in  the  presence  of  the  respective 
impeaching  witnesses  to  indicate  that  the  impeached  witness 
was  either  untruthful  or  immoral.  This  evidence  was  ex- 
cluded, and  this  ruling  is  complained  of. 

It  has  been  pertinently  said  that  ^'  issues  are  more  likely 
to  multiply  in  ascertaining  the  interest  or  testing  the  credi- 
bility of  witnesses,  than  in  any  other  incidents  of  a  trial.^' 
The  fact  must,  therefore,  be  kept  in  view  that  the  impeach- 
ment of  the  general  character  and  reputation  of  a  witness  is 
a  matter  collateral  to  the  main  issue  on  trial,  and  must  be 
governed  by  the  principles  applicable  to  all  other  collateral 
inquiries. 

The  rule  seems  to  be  settled  when  general  evidence  im- 
peaching the  credit  of  a  witness  has  been  given,  the  opposite 
party  may  go  into  a  cross-examination  to  ascertain  the 
grounds  of  the  unfavorable  opinion,  and  the  means  of  knowl- 
edge possessed  by  the  impeaching  witness,  including  an  in- 
quiry into  the  source  and  nature  of  disparaging  reports. 
People  V.  Mathei^y  4  Wend.  230  (259) ;  Lower  v.  Winters,  7 
Cow.  263;  Phillips  v.  Kingjield,  19  Maine,  381;  Bates  v. 
Barber,  4  Cush.  107 ;  3  Greenl.  Ev.,  section  461. 

The  object  of  the  cross-examination,  as  has  been  in  effect 
said,  is  not  only  to  enable  the  court  and  jury  to  determine 
whether  the  impeaching  witness  in  fact  knows  the  general 
reputation  of  the  other,  but  to  test  the  correctness  of  his 
evidence,  and  to  afford  the  witness  assailed  the  means  of  pro- 
tection if  the  assault  upon  him  is  unjust.  People  v.  Annis, 
13  Mich.  511.  Accordingly,  it  has  been  held  that  the  im- 
peaching witness  may  be  asked,  on  cross-examination,  to 
name  the  individuals  who  have  spoken  disparagingly  of  the 
impeached  witness,  and  what  they  said.  State  v.  Perkins, 
66  N.  C.  126 ;   Weeks  v.  Hully  19  Conn.  376 ;  Whai-ton  Ev., 


698  SUPREME  COURT  OF  INDIANA, 

Bobbins  tt  aL  v,  Spencer  et  aL 

sections  565-568 ;  2  Phillipps  Ev.  958.  To  this  extent  the 
rule  seems  to  be  satisfactorily  established,  but  we  know  of  no 
authority^  nor  can  we  conceive  of  any  valid  reason,  which 
would  justify  a  collateral  issue^  such  as  would  arise  if  the 
evidence  proposed  were  admitted^  between  the  witnesses. 
Such  an  inquiry  would  only  tend  to  embarrass  and  delay  trials 
without  subserving  the  ends  of  justice. 

The  established  rule,  applicable  in  a  case  like  the  present, 
as  in  all  other  cases,  is  that  *^  in  order  to  avoid  an  interminable 
multiplication  of  issues,it  is  a  settled  rule  of  practice,that  when 
a  witness  is  cross-examined  on  a  matter  collateral  to  the  i&sue 
he  can  not,  as  to  his  answer,  be  subsequently  contradicted  by 
the  party  putting  the  question."  1  Whart.  Ev.  section  559 ; 
Welch  V.  State,  104  Ind.  347.  The  evidence  excluded  falls 
directly  within  the  rule  above  stated.  In  People  v.  Mather, 
supra,  it  was  proposed,  by  way  of  supporting  the  credit  of  a 
witness,  whose  character  had  been  disparaged  by  others,  to  in- 
troduce witnesses  to  show  that  the  reports  against  the  witness 
had  originated  from  a  particular  party  or  body  of  men,  and 
were  founded  on  a  particular  transaction  which  had  been 
intentionally  perverted  to  injure  the  character  of  the  wit- 
ness. In  ruling  that  the  evidence  was  rightly  excluded  the 
court,  per  Marcy,  J.,  said :  "  If  the  public  prosecutor  had 
been  permitted  to  introduce  evidence  to  show  that  the  re- 
ports originated  with  a  particular  party  or  body  of  men,  the 
defendant  must  have  been  allowed  to  controvert  the  fact  by 
the  testimony  of  other  witnesses.  If  it  was  allowable  for 
one  party  to  show  that  the  bad  character  arose  from  a  par- 
ticular transaction  which  did  not  justify  the  disparaging  re- 
ports, the  other  party  must  be  allowed  to  show  that  the  na- 
ture of  the  transaction  was  such  as  to  warrant  them."  With 
equal  propriety  it  may  be  said,  in  the  present  case,  if  the  ap- 
pellants had  been  permitted  to  show  by  witnesses  that  they 
never  said  anything  in  disparagement  of  the  character  of  the 
impeached  witness,  the  other  side  must  have  been  allowed 
to  call  still  other  witnesses  to  prove  the  contrary.     By  this 
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means  the  matter  in  issue  between  the  parties  might  have 
been  obscured,  or  subordinated  by  a  collateral  controversy 
between  the  witnesses.  Our  conclusion  is  that  the  testi- 
mony was  properly  excluded. 

As  we  have  seen,  the  appellants  claimed  title  to  the  land, 
sought  to  be  partitioned,  through  a  deed  dated  in  April, 
1869.  The  controversy  was  mainly  whether  or  not  the  deed 
had  ever  been  delivered  to  the  grantees.  The  deed,  if  fully 
executed,  conveyed  the  land  to  the  appellants  in  fee  simple, 
reserving  in  an  obscure  way  a  life-estate  therein  to  the 
grantor.  Spencer  v.  Bobbins,  106  Ind.  580.  For  the  pur- 
pose of  raising  an  inference  that  the  above-mentioned  deed 
had  never  been  delivered,  the  plaintiffs  below  read  in  evi- 
dence a  lease  executed  by  Eliza  Bobbins  to  the  appellants, 
dated  in  April,  1882.  By  the  terms  of  the  lease  the  lessees 
were  to  have  the  use  of  the  lands  in  controversy  during  the 
lifetime  of  the  lessor,  there  being  a  stipulation  reserving  to 
faer  the  use  of  the  dwelling-house,  and  requiring  the  lessee 
to  furnish  all  necessary  provisions  for  her  support.  As  rele- 
vant to  this  feature  of  the  case  the  court  instructed  the  jury 
as  follows : 

''  In  considering  whether  Eliza  Bobbins  intended  the  deed 
to  William  M.  and  Anthony  Bobbins  to  be  delivered,  or 
whether  the  said  deed  was  delivered,  you  may  take  into  con- 
sideration with  all  the  other  facts  and  circumstances  in  the 
case,  bearing  on  that  issue,  the  fact,  if  the  same  has  been 
proved,  that  the  said  Eliza  Bobbins  executed  to  the  said 
William  M.  and  Anthony  S.  Bobbins,  since  the  date  of  the 
deed  to  them,  a  contract  or  lease  of  the  same  lands  de- 
scribed in  said  deed,  and  that  said  William  M.  and  Anthony 
S.  Bobbins  signed  and  accepted  the  same,  if  yon  believe  there 
is  any  inconsistency  between  the  alleged  deed  and  lease.'^ 

This  instruction  was  erroneous.  It  left  the  jury  to  infer 
that  the  execution  of  the  lease,  whereby  the  appellants  be- 
came entitled  to  the  use  of  the  life-estate  which  had  been 
reserved  to  the  grantor  by  the  terms  of  the  prior  deed,  might, 
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as  a  matter  of  fact,  be  considered  by  them  as  inconsistent 
with  the  delivery  of  the  deed  which  conveyed  to  the  appel- 
lants the  remainder  over  after  the  termination  of  the  life- 
estate.  As  a  proposition  of  law,  however,  the  execution  of 
a  lease  granting  to  the  lessees  the  use  of  the  life-estate  which 
the  lessor  had  reserved,  would  not  be  inconsistent  with  the 
fact  that  a  deed  for  the  remainder  over  had  previously  been 
delivered  to  the  lessees. 

It  is  the  exclusive  province  of  the  court  to  interpret  writ- 
ten instruments  affecting  the  rights  of  the  parties,  and  where, 
as  in  the  present  case,  two  instruments  between  the  same 
parties,  conveying  different  interests  in  the  subject-matter  in 
litigation,  are  admitted  in  evidence,  the  court  must  determine 
the  force  and  effect  of  each,  and  whether  the  execution  of 
the  one  is  inconsistent  with  the  delivery  of  the  other.  Comer 
V.  HimeSy  49  Ind.  482;  Symmes  v.  Brown,  13  Ind.  318; 
Thompson  Trials,  sections  1065,  1066. 

As  a  matter  of  course,  where  a  writing  is  introduced  in  ev- 
idence for  the  purpose  of  showing  some  extrinsic  or  collateral 
fact,  and  its  effect  does  not  depend  upon  the  construction  or 
meaning  of  the  instrument  or  of  its  effect  upon  some  other 
instrument,  the  inference  of  fact  is  to  be  drawn  by  the  jury. 
Thompson  Trials,  section  1098.  That  principle  can  not, 
however,  rescue  the  instruction  in  the  present  case,  and  the 
reason  is  that  the  court  here  left  it  to  the  jury  to  interpret 
the  lease  and  the  deed  in  respect  to  the  effect  one  instrument 
bad  upon  the  other,  and  to  say  whether  or  not  there  was  any 
inconsistency  between  them.  The  only  possible  inference 
the  jury  could  draw  from  the  instruction  was  that  they  might 
consider  the  execution  of  the  lease,  if  they  found  one  had 
been  made,  as  inconsistent  with  the  fact  that  a  deed  had  pre- 
viously been  executed.  We  can  not  say  that  this  error  was 
harmless.  The  bills  of  exceptions  containing  the  evidence 
and  instructions  are  properly  in  the  record. 

The  judgment  is  reversed,  with  costs. 

Filed  Oct.  31, 1889 ;  petition  for  a  rehearing  overraled  Jan.  29,  1890. 
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judgment  of  a  justice  of  the  peace  discharging  the  defendant  in  a 
bastardy  proceeding.  McCoy  v.  StatCf  ex  reL,  IGO 

2.  Same, — Perfected, —  Raiificaiio^. —  Jurisdiction. —  Where  an  appeal  has 
actually  been  perfected,  no  matter  by  whom,  the  court  acquires  juris- 
diction of  the  case,  and  if  the  prosecuting  attorney,  or  his  depaty, 
appears  in  the  circuit  court  and  prosecutes  the  appeal  to  final  judg 
ment,  that  amounts  to  an  adoption  or  ratification  of  the  act  of  the  per- 
son who  took  the  appeal.  /6, 
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dence is  insufficient  to  support  the  verdict,  is  followed  by  a  judgment 
that  the  defendant  be  discharged,  the  judgment  is  a  final  one,  and 
from  it  an  appeal  may  be  taken.  Ih, 
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assigned  by  the  decedent,  is  properly  taken  if  ic  conforms  as  to  time 
and  manner  with  section  633,  K.  3.  1881,  governing  appeals  from  the 
circuit  and  superior  courts  in  civil  actions.  WaJUcer  v.  Steele,  4^6 

6.  Co- Parties. — Appeal  by  Part. — Notice. —  When  Necessary. — The  rule  that 
where  a  part  only  of  several  co-parties  appeal  from  a  joint  judgment 
without  notice  of  such  appeal  to  their  co-parties,  the  appeal  will  be 
dismissed,  is  confined  to  parties  against  whom  a  judgment  has  been 
rendered.  It  is  not  necessary  to  serve  notice  upon  parties  to  the  record 
against  whom  the  court  has  failed  to  render  any  judgment  in  the 
cause,  and  who  have  no  interest  in  the  result  of  the  appeal. 
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is  only  by  virtue  of  the  statute  that  written  instruments  can  be  made 
part  of  the  bill  by  reference.  Harrell  v.  Sealf  193 
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1.  0ml  Oauae. — Cbete. — Liability  of  County  in  Which  Omue  Orimnaied. — 
The  county  from  which  the  venue  of  a  civil  cause  has  been  changed  is 
liable  to  reimburse  the  county  to  which  the  change  has  been  taken  for 
the  expense  incurred  in  the  trial  of  the  cause.  Act  of  March  10th, 
1873.    (Acts  of  1873,  p.  221.)  State,  ex  reL,  v.  Moore,  116 

2.  Same,— Act  of  March  10th,  1873.— Not  Repealed  by  SeetUm  1291,  R.  S 
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R.  S.  1881,  repealing  all  previous  enactments  relating  to  the  subject 
of  pleading  and  practice.  76. 

3.  Same,—Seeti(mi  1778  and  1779,  R,  S.  1881.— Ad,  of  March  lOih,  1873.— 
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1779,  R.  S.  1881,  in  the  code  of  criminal  procedure,  and  the  act  is, 
in  that  respect,  unaffected  by  the  above  sections.  76, 

4.  From  Judge. — AjJidaviL — An  affidavit  for  a  change  of  judge  which  avers 
that  the  plaintiff  "  believes  that  he  can  not  have  a  fair  and  impar- 
tial trial  before  the  regular  judge  of  this  court,''  is  not  a  compliance 
with  the  statutory  requirements  regulating  such  a  change.  Stetens  v. 
Burr,  61  Ind.  464,  criticised.  Balmer  v.  Poor,  135 

6.  From  Judge. —  Who  may  Make  Applieation  for,  and  File  AffidamL — Where 
a  party  to  an  action  subscribes  and  swears  to  an  affidavit  asking  a 
change  of  judge,  he  need  not  appear  in  person  and  make  the  appli- 
cation, nor  in  person  file  the  application  or  affidavit.  The  applica- 
tion may  be  made  and  the  affidavit  filed  by  his  attorneys,  and  if  one 
of  the  statutory  causes  authorizing  such  a  change  is  properly  set  forth 
in  the  affidavit,  the  application  should  be  granted.  Stevens  v.  Burr, 
61  Ind.  464,  limited.  Mrestone  v.  Hershberger,  201 

6.  From  Judge. — Application  for. — How  Made. — Where  an  affidavit  for  a 
change  of  venue  irom  a  judge  was  sworn  to  before  a  notary  public  by 
the  party  seeking  it,  and  then  forwarded  by  him  to  his  attorney,  who 
filed  it,  and  presented  it  to  the  court  in  the  absence  of  the  affiant,  the 
application  was  properly  made.  Wiltfong  y.  Schafer,  SS4 

CHATTEL  MORTGAGE. 

Recording  of. — Invalidity. — Burden  of  Proof. — Where  it  appears  on  the  face 
of  a  chattel  mortgage  that  the  mortgagors  reside  in  the  county  where 
it  was  recorded,  the  evidence  showing  it  to  have  been  recorded  in  the 
recorder's  office  of  said  county  the  same  day  of  its  execution,  the  mort- 
gage is  prima  facie  a  valid  lien,  and  the  burden  of  proof  is  on  the  per- 


INDEX.  605 

son   asserting  its  invalidity  to  show  that  it  was  not  recorded  in  the 
county  where  the  mortgagors  resided.  Brown  v.  Corbiriy  4^5 

CITY. 

8ee  GoTJNTT,  1,  2;  Municipal  Cobporation;  Streets  and  AliiEYb; 

Taxes,  2. 

COLLATERAL  ATTACK. 
See  Municipal  Co&po&a.tion,  8, 17. 

COMMON  CAERIER. 

Zon  of  Baggage, — SaleBmaWa  Caialogue, — AgenV%  Negligence. — Lialnlity  ofPrin' 
eipal. — Where  a  valise  given  in  charge  of  the  agent  of  one  engaged  in 
transferring  baggage  to  be  conveyed  from  one  depot  to  another  is  lost 
through  the  aeent^  negligence,  the  carrier  is  liable  for  the  value  of 
the  contents  of  the  valise,  including  a  travelling  salesman's  catalogue, 
a  book  carried  with  him  for  his  personal  use  and  convenience,  used  bj 
him  in  his  business  and  necessary  to  be  carried  in  the  discharge  of  his 
duties.  Staub  v.  Kendrick,  S26 

COMMON  COUNCIL. 

See  Municipal  Corporation,  4,  6, 16, 18 ;  Streets  and  Allets,  4. 

COMPROMISE. 
See  Contract,  4,  5, 14. 

CONSIDERATION. 
See  Contract,  13;  Gravel  Road,  3. 

CONSPIRACY. 
See  Evidence,  7. 

CONSTABLE'S  SALE. 
See  Gravel  Road,  1  to  3. 

CONSTITUTIONAL  LAW. 
See  Municipal  Corporation,  6, 16. 

1.  Department  tf  Oeology. — Appointment  <^  Officers. — Providon  B/eUUing  to, — 
U'licontiiMianaLity  of. — The  act  of  the  General  Assembly  (Elliott's 
Supp.,  sec.  1863),  establishing  a  department  of  geology  and  natural 
resources,  four  divisions  being  included,  whose  chiefs  are  to  be  ap- 
pointed by  the  director  of  the  department  elected  by  the  Legislature, 
18  unconstitutional  and  void,  falling  within  the  inhibition  of  article 
3,  section  1,  of  the  Constitution,  in  bo  far  as  it  seeks  to  deprive  the 
executive  of  the  State  of  his  constitutional  prerogative  to  fill  by  ap- 
pointment vacancies  in  the  offices  named.        State,  ex  reL,  v.  Hydej  SO 

2.  Same, — Inspector  of  Mineral  Oils. — State  Office. — Creation  (^  by  Legisla- 
iure. —  Vacancy. — Governor's  Eight  to  Fill. — The  inspector  of  mineral 
oils,  one  of  the  divisions  above  named,  is  a  State  officer,  and  the 
office  a  State  office,  and  the  Legislature  having  created  the  office,  but 
having  no  power  itself  to  fill  it,  or  to  vest  the  director  of  the  depart- 
ment with  the  power,  on  the  instant  of  its  creation  the  office  was  va- 
cant, and  the  Governor  had  the  right  to  fill  by  appointment  such  va- 
cancy. Th, 

3.  Same — Appointing  Power. — Executive  Function. — When  Lepdature  may 
Exereiae, — While  the  power  to  appoint  to  office  is  intrinsically  an  ex- 
ecutive function  it  is  exercisible  by  the  Legislature,  or  the  courts. 
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as  an  incident  of  the  principal  power,  t.  e.,  where  necessary  to  the  ex- 
ercise of  such  legislative  or  judicial  power.  lb, 

4.  Same. — Betiduum  €f  Power, —  Wfiere  ReaiderU. — The  residuum  of  power 
abides  with  the  people,  and  the  three  governmental  departments  have 
only  such  power  as  has  been  delegated  to  them  in  the  Constitution. 

lb. 

6.  Same. — Appointment  qf  Officers — Section  I  of  Article  15  Construed, — ^Under 
article  15,  section  1,  of  the  Constitution,  providing  for  the  appointment 
of  officers  not  otherwise  provided  fur  in  that  instrument,  the  Legisla- 
ture, where  the  Constitution  does  not  provide  otherwise  for  the  filling 
of  a  vacancy  in  an  office,  may  provide  the  manner  in  which  it  shall  be 
filled ;  but  unless  it  is  an  office  created  for  the  purpose  of  enabling 
one  of  the  other  departments  the  better  to  perform  its  functions  the 
power  of  appointment  must  be  lodged  with  tne  executive  department. 

lb. 

6.  Same. — Tjcgislature. — Artide  15 ^  Section  1. — Appointing  Power  Conferred 
by. — Article  15,  section  1,  confers  no  appointing  power  on  the  Leg- 
islature except  as  to  offices  in  existence  when  the  Constitution  came 
into  force.  lb. 

7.  Same. — Officers. — Provisions  for  Appointment. — PresevU  ConsHttUion. — De- 
parture from  the  Old. — Presumption. — All  the  officers  provided  for  in  the 
present  Constitution  having  been  made  elective  by  the  people,  a  radi- 
cal departure  from  the  provisions  of  the  old  Constitution,  and  other 
State  offices  soon  after  the  adoption  of  the  new  Constitution  having 
been  created  and  made  elective,  the  presumption  is  that  all  State 
offices  are  elective,  and  that  vacancies  may  be  filled  by  executive 
appointment  until  a  general  election  by  the  people,  lb. 

8.  Same — Pleading. — Complaint. — Tnsvffieienry  of — The  said  office  being  a 
State  office,  the  Legislature  could  nut  delegate  the  power  of  appoint- 
meirt  to  it  to  another  State  officer,  and  a  complaint  by  a  relator 
seeking  to  recover  possession  of  the  office  against  an  appointee  of  the 
director  of  the  department  elected  by  the  Legislature,  which  fails  to 
allege  the  relators  appointment  by  the  Governor,  is  technically  bad. 

lb. 

9.  Mining. —  Wages. — Money  Payment. —  Waiver  of  by  Antecedent  Contraet, — 
ViolcUion  of  Statute. — In  an  action  by  the  plaintiff  for  the  value  of  ser- 
vices rendered  in  the  coal  mine  of  the  defendants,  the  answer,  admit- 
ting the  employment  and  services  rendered,  averred  their  perform- 
ance under  a  contract  antecedent  to  the  employment,  whereby  the 
plaintiff  expressly  waived  his  right  to  demand  and  receive  his  wages 

and  pay  for  mining  coal,  every  two  weeks,  in  lawful  money  of  the 
United  States,  as  provided  by  statute,  and  also  averred  a  sale  and 
delivery  to  the  plainjtiff  in  accordance  with  the  waiver,  of  goods, 
wares,  and  merchandise  in  payment  of  his  demand. 

Heldj  that  the  contract  is  void  in  so  far  as  it  assumes  to  waive,  by  an  an- 
tecedent agreement,  the  right  to  receive  wages  in  lawful  money  of  the 
United  States,  being  in  violation  of  the  statute,  sections  1599  and 
1610,  Elliott's  Supplement. 

Heldj  also,  that  the  answer  is  a  plea  of  payment,  and  is  bad,  as  it  does 
not  state  facts  in  bar  of  the  action.  Hancock  v.  Yaden,  S66 

10.  Same. — Lawful  Money. — Protection  of — Statute. — Constitutionality — The 
statute  in  question  is  constitutional.  The  Legislature  has  such  au- 
thority over  the  right  to  contract  as  to  prohibit  contracts  from  being 
made  in  advance  waiving  the  right  to  payment  in  the  lawful  medium 
of  payment.  This  it  may  do  in  order  to  protect  and  maintain  the 
lawful  money  of  the  nation.  /6. 

11.  Bureau  of  Statistics. — The  Chief  a  State  Officer. — The  office  of  chief  uf 
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the  bureau  of  statistics,  a  department  crented  by  an  act  of  the  Gen- 
eral Assembly  ot  1879  (section  5717,  K.  8.  1881),  for  the  purpose  of 
fathering,  systematizing  and  distributing  statistical  information  and 
etails  relating  to  agriculture,  manufacturing,  mining,  commerce, 
education,  labor,  social  condition,  etc.,  is  a  State,  and  not  a  legisla- 
tive office,  and  the  chief  is  a  State  officer. 

StatCy  ex  rel.f  y.  PielUy  495 

12.  Same. — New  ConstUulion. — State  Officers  to  be  Etededbythe  People, — Tenure 
^  Office, — Legislature. — Under  the  new  Constitution,  of  1851,  the  power 
to  elect  State  officers  whose  duties  are  general  remains  with  the  people, 
and  State  officers  must  be  chosen  by  the  electors  of  the  State  m  such 
manner  as  may  be  prescribed  by  law,  and  it  is  the  duty  of  the  Legisla- 
ture in  creating  a  State  office  to  fix  the  term  of  the  office,  and  provide 
for  the  election  of  the  officer  by  the  people.  lb, 

13.  Sajne, — Manner  of  Election. — Authority  of  Legislature, — Statute, — Construc- 
tion of. — By  section  1,  article  15,  of  the  Constitution,  which  provides 
that  "All  officers  whose  appointments  are  not  otherwise  provided  for 

in  this  Constitution  shall  be  chosen  in  such  manner  as  now  is  or  here- 
after may  be  prescribed  by  law,"  authority  is  conferred  upon  the 
Legislature  to  prescribe  by  law  the  manner  of  electing  such  officers, 
but  not  the  power  itself  to  elect.  76. 

14.  Same. — Act  of  1879  Unrepealed. — The  act  of  1883  amending  section  2  of 
the  act  of  1879,  providing  for  the  election  of  the  chief  of  the  bureau  of 
statistics  by  the  General  Assembly,  is  unconstitutional  and  void,  and 
the  act  of  1879,  attempted  to  be  amended,  is  still  in  force.  *  lb. 

15.  Same, — Oovemor, — May  Fill  Focanq/.— Section  2  of  the  act  of  1879,  pro- 
viding that  the  Governor  shall  appoint  the  chief  of  the  bureau  of  sta- 
tistics is,  in  so  far  as  it  provides  for  such  appointment,  simply  declara- 
tory of  the  Constitution,  and  gives  to  the  Governor  only  tne  power  he 
possessed  by  virtue  of  it,  i.  e.,  the  power  to  fill  the  vacancy  until  an 
election  by  the  people.  lb. 

16.  Same.— Tenure.— Fixed  by  Section  S  of  Act  of  2879.— The  effect  of  this  sec- 
tion, which  is  valid  and  operative  to  fix  the  tenure  of  the  office,  is  to 
fix  it  at  two  years.  lb. 

17.  Same. — Right  of  People  to  Elect  at  General  Election. — Oovemof's  Appointee. — 
Term  of  Office, — The  people  have  the  right  to  elect  the  chief  of  the  bu- 
reau of  statistics  at  the  general  election  provided  for  by  section  4678, 
B.S.  1881,  and  the  appointee  of  the  Governor  holds  until  his  successor 
is  elected  and  qualified.  lb, 

18.  Same, — Information. —  Sufficiency  of.  —  The  General  Assembly  having  no 
power  to  elect  the  chief  of  the  bureau,  an  election  by  it  is  void  ;  and  an 
information  by  a  relator,  an  appointee  of  the  Governor,  which  alleges 
that  there  is  a  vacancy  in  the  office ;  that  the  defendant  usurped  the 
office  and  illegally  holds  possession  of  it ;  that  the  Governor  appointed 
the  relator,  who  is  eligible  and  entitled  to  the  ofi^ce,  is  sufficient,  and  a 
demurrer  thereto  should  be  overruled.  lb. 

19.  Unconstitutionality  of  Body  of  Art. — Effect  on  Repealing  ClavM.  —Where 
it  is  not  clear  that  the.  Legislature,  by  a  repealing  clause  attached  to 
an  unconstitutional  act,  intended  to  repeal  the  former  statute  upon 
the  same  subject,  except  upon  the  supposition  that  the  new  act  would 
take  the  place  of  the  former  one,  the  repealing  clause  falls  with  the 
act  to  which  it  is  attached.  State^  eirel.j  v.  Blend,  514 

20.  Same. — Metropolitan  Police  Board. — Act  to  Abolish. —  Unconstitutional ity 
of. — Repealing  Qause. — An.  act  of  the  Legislature  passed  on  the  5th  day 
of  March,  1883,  section  705,  Elliott*s  Su pp.,  created  a  board  of  metro- 
politan police  in  all  cities  of  tlie  State  of  twenty-nine  thousand  or  more 
inhabitants,  and  provided  for  the  appointment  of  such  board  by  the 
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Goyemor,  secretary,  auditor  and  treasurer  of  state.  The  Legislature,  hj 
an  act  passed  on  the  5tli  day  of  March,  1883,  section  705,  £lliott's  Supp., 
attempted  to  abolish  the  board  of  metropolitan  police  created  by  the 
above  act,  and  to  create  a  board  of  metropolitan  police  and  fire  depart- 
ment, the  members  of  the  first  board  to  be  elected  by  the  General  As- 
sembly, and  of  all  future  boards  to  be  appointed  by  the  mayor  of  the 
city,  and  provided  for  the  repeal  of  all  laws  and  parts  of  laws  in  con- 
flict therewith. 
Held,  the  body  of  the  act  being  void,  that  the  repealing  clause  is  also 
void,  and  the  act  of  March  5th,  1883,  is  still  in  force.  Meshmeier  v. 
StaU,  11  Ind.  482,  modified.  lb. 

21.  Same. — Staiuie  UneonsUitiUioncU  in  Pari. — Qiving  Effect  to  Remainder. — 
Where  a  part  of  a  statute  is  unconstitutional,  if  by  striking  from  the 
act  all  that  part  which  is  void,  that  which  is  left  is  complete  in  itself, 
sensible,  capable  of  being  executed,  and  wholly  independent  of  that 
which  is  rejected,  the  courts  will  reject  that  which  is  unconstitutional 
and  enforce  the  remainder.  lb. 

22.  Same.—Ael  of  March,  1883.—  Validity  o/.—The  act  of  March,  1883,  is  con- 
stitutional and  capable  of  enforcement,  except  in  so  far  as  it  makes  by 
section  1  a  residence  of  three  years  in  the  city  in  which  he  is  appointed 
next  preceding  his  appointment  a  condition  of  a  police  commissioner's 
eligibility,  and  provides  for  the  appointment  of  the  officers  named  in 
section  2  equally  from  the  two  leading  political  parties.  /6. 

CONTRACT. 

See  CoNSTirnTioNAL  Law,  9,  10;  Former  Adjudicatioit,  1;  Stbkbtb 

AND  Alleys,  1,  4,  5. 

1.  Parol  Agreement  to  Execute  a  Will. — SUUtUe  (f  Frands. — A  parol  agree- 
ment by  one  to  devise  a  farm  in  consideration  of  being  supported 
for  life,  and  other  services,  is  within  the  statute  of  frauds,  and  is  in- 
capable of  being  specifically  enforced  or  of  supporting  an  action  for 
damages  for  its  non-fulfilment.  Schocnaver  v.  Vaehony  3 

2.  Same. — Pretmrnptixm  of  Qratuitous  Service. — Overthrowal  of. — Action  en 
QuarUum  Meruit. — Such  a  contract,  however,  overthrows  the  presump- 
tion of  gratuitous  service,  and  will  support  an  action  upon  a  quantum 
meruit  for  the  value  of  the  services  rendered.  R. 

3.  Same. —  Wften  Qaim  Becomes  Due. — Statute  (^  LimiloHons. — In  such  a 
case  the  theory  being  that  compensation  is  to  be  made  to  the  plaintiflb 
for  their  services  at  the  death  of  the  decedent  and  his  wife,  tne  claim 
does  not  become  due  till  that  event ;  and  the  statute  of  limitations 
not  beginning  to  run  where  a  contract  requires  a  continuing  service 
until  the  engagement  has  been  completed,  tlie  claim  is  not  barred,  suit 
having  been  brought  within  six  years  from  the  death  of  the  survivor. 

lb. 

4.  Insurance  Policy. — Oomprcmine  of  Disputed  Liability. — Fraudul^fU  BeprC' 
sentations. — Bescisfdon. — Inttruetion. — In  an  action  on  an  insurance  pol- 
icy, a  compromise  arising  out  of  an  alleged  breach  of  warranties  by 
the  plaintiff  having  been  previously  agreed  upon  and  carried  out, 
an  instruction  to  the  jury  that,  if  the  plaintiff  had  been  misled  or  in- 
duced to  enter  into  the  compromise  by  the  fraudulent  representations 
of  the  defendant  or  its  agents,  she  could  ignore  the  compromise  and 
sue  on  the  policy,  is  erroneous.  Home  Ins.  Co,  v.  MeRichards,  121 

5.  Same. — Fraud. — Compromvie. — How  Rescinded. — In  such  case  the  plain- 
tiff by  restoring,  or  offering  to  restore,  the  consideration,  can  rescind 
the  contract  of  compromise,  but  if,  not  having  been  misled,  the  plain- 
tiff has  settled  with  full  knowledge  of  all  the  facts,  there  being  an 
honest  dispute  as  to  the  liability  of  the  company,  based  upon  reason- 


INDEX.  609 

able  groundsi  the  contract  of  settlement  is  binding,  and  can  not  as  of 
right  be  even  rescinded.  lb, 

6.  Relatives, — Board  and  Services. — Compensation  for, — Presumption, — How 
Rebutted — "Where  near  relatives,  either  by  blood  or  marriage,  reside 
together  as  one  common  family,  the  one  furnishing  hoard,  lodging, 
clothing  or  other  necessaries  or  comforts  of  life,  and  the  other  in  re- 
turn rendering  services,  a  presumption  arises  that  neither  party  in- 
tended to  receive  or  to  pay  a  compensation  for  the  board  or  other  nec- 
essaries or  comforts  furnished  on  the  one  hand  or  services  rendered  on 
the  other.  This  presumption  may  be  rebutted  by  an  express  or 
implied  contract  to  pay,  the  existence  of  which  is  a  question  of  fact 
for  the  jury.  HiU  v.  Hid,  256 

7.  Breach  of. — Sale  of  Merchantable  Article, — Recovery  of  f^oepeetive  Profits. — 
Counter- Qaim. — In  a  suit  to  recover  upon  a  written  contract  for  the 
sale  and  delivery  of  a  merchantable  article,  alleging  a  compliance 
with  the  terms  of  the  contract  on  plaintifif's  part,  and  the  failure  and 
refusal  of  the  defendant  to  accept  and  receive  the  article,  the  latter 
can  not,  by  an  answer  by  way  of  counter-claim,  in  which  he  alleges 
willingness  and  readiness  on  his  part  to  receive  the  article  as  stipu- 
lated, and  the  failure  of  the  plaintiff  to  deliver  it  in  accordance  with 
the  contract,  recover  profits  which  he  alleges  he  would  have  realized 
by  a  resale  of  the  article  long  after  the  purchase  from  the  plaintiff, 
and  which  could  not  have  been  known  to  the  parties  at  the  time  of 
the  making  of  the  contract.  Rahm  v.  Deig^  28S 

8.  Same. — Measure  of  Damages. — Where  a  person  sells  a  merchantable  ar- 
ticle to  another,  who  is  engaged  in  trade,  and  shipping  and  selling 
such  articles  in  another  market,  and  a  sale  is  made  without  reference 
to  the  fulfilment  of  any  particular  contract  of  resale  by  the  pur- 
chaser, but  with  the  general  knowledge  that  the  purchaser  is  pur- 
chasing with  a  view  oi  reselling  in  the  future  in  the  course  of  trade, 
the  measure  of  damages  in  case  of  a  failure  to  deliver  is  the  differ- 
ence between  the  contract  price  to  be  paid  and  the  value  in  the 
market  at  the  time  and  place  of  delivery,  unless  it  appears  that  such 
article  or  articles  can  not  be  had  in  such  market.  Ih, 

9.  Same, — Evidence, — Convei^sation  with  Agent. — Admissibility  of, — In  a  suit 
for  breach  of  contract,  based  upon  the  alleged  refusal  or  the  defend- 
ant to  accept  and  receive  the  article  purchaaed  by  him  of  the  plain- 
tiff, conversations  between  the  plaintiff  and  an  agent  of  the  defendant 
while  the  article — in  this  instance  corn — was  being  weighed  before 
delivery,  in  which  the  quality  of  the  corn  was  spoken  of,  and  the 
question  of  its  acceptance  by  the  defendant  discussed,  are  competent 
evidence.  lb 

10.  Parol  Evidence  to  Vaiy, — How  Far  Admissible. — The  actual  consideration 
of  a  written  contract  may  be  shown  by  parol  evidence,  but  where  the 
acts  that  a  party  agrees  to  perform  are  specifically  set  forth,  it  can 
not  be  shown  by  parol  evidence  that  he  agreed  to  do  other  things. 
Where  there  is  neither  fraud  nor  mistake  the  parties  can  not  add  a 
stipulation  to  a  written  contract  complete  in  all  its  parts. 

Conant  v.  NaVl  State  Bank,  etc.,  SfSS 

11.  Same. — Ejmress  TTarraw^.— Where  there  is  a  written  instrument  em- 
bodying the  terms  of  the  contract  between  buyer  and  seller,  an  ex- 
press warranty  can  not  be  imported  into  the  contract  by  parol  evi- 
dence. -'^^• 

12.  Decedents  Estate. — Statute  of  Frauds. — Agreement  not  to  be  Performed  vfithin 
One  Year. — Performance  on  One  Side. — Effect  of— In  a  suit  by  A.  against 
his  daughter  and  her  husband  upon  two  promissory  notes,  eacn  for 

Vol.  121.— 39 
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$2,000|  it  was  agreed  by  A.,  in  com  promise,  that  if  the  defendants 
would  execute  to  him  promissury  notes  equal  in  amount  lo  the  ac- 
crued interest  on  his  claim  when  his  granddaughter  should  have 
arrived  at  the  age  of  twenty-one,  he  would  assign  to  his  grand- 
daughter the  notes  in  dispute,  and,  upon  her  becoming  of  age,  pay  her 
$2,000,  making  in  all  a  sum  equal  to  that  given  his  grandsons.  The 
agreement  was  fully  carried  out  except  as  to  the  payment  of  the  $2,- 
000  by  A. 
Hddy  the  defendants  having  fully  performed  their  part  of  the  contract 
within  the  year,  that  A/s  promise,  though  parol,  is  capable  of  enforce- 
ment against  his  estate,  and  is  without  the  statute  oi  frauds. 

Piper  V.  FoshtTy  407 

13.  Same., — Qmtideratum, — The  defendants  having:  released  their  defence  to 
the  notes,  and  agreed  to  pay  the  same  with  interest  to  A/s  grand- 
daughter, and  also  having  paid  the  costs  of  litigation,  and  execnted 
with  security  notes  for  the  accrued  interest,  which  they  afterwards  paid^ 
a  sufficient  consideration  for  A.'s  promise  is  shown.  lb. 

14,  Same, — Attorney  at  (hmpromiae, —  Competency  of  an  Witness. — An  attorney 
of  the  defendants  and  A.'s  granddaughter  present  at  the  compromise  to 
advise  with  his  clients  in  reference  to  the  negotiations  resulung  in  the 
settlement,  attorneys  of  both  sides  being  present,  is  a  competent  wit- 
ness, the  prohibition  of  section  500,  B.  S.  1881,  having  no  application 
in  such  a  case.  Ih, 

CONTKACTOR. 

See  Stbeets  and  Alleys,  1, 3,  6. 

CO-PARTIES. 
See  ApFBAii,  5. 

CORONER. 

Po8t-Mortem  Examination. —  Physician. —  Contpenaajtion.  —  A  physiciao  em- 
ployed  by  the  county  to  treat  the  poor  of  the  asylnm  when  sick,  is  en- 
titled to  recover  for  the  value  of  his  services  rendered  at  the  request  of 
the  county  coroner  in  making  a  post-mortem  examination  of  the  body 
of  one  of  the  dead  paupers  who  has  come  to  his  death  by  casualty. 

Lang  v.  Board,  clc,  ISS 
CORPORATION. 

See  Gravel  Road. 

Liability  of  Stockholders.— Section  S869,  R.  8,  1881,  Construed.— Under  the  first 

Eroviso  of  section  3869,  R  S.  1881,  relating  to  the  liability  of  the  stock- 
olders  of  a  corporation,  the  party  sued  must  be  a  stockholder,  or 
member  of  the  corporation,  and  a  subscriber  for  unpaid  stock ;  and  his 
liability  is  only  to  the  corporation,  or  its  receiver.  A  subscriber  for 
stock,  who  is  not  also  a  stockholder,  is  not  liable  on  account  of  the 
statute,  but  simply  on  his  subscription.  Wheeler  v.  Uiayerf  64 

COSTS. 
See  Change  of  Venue,  1 ;  Dbatnaoe,  6. 

COUNTER-CLAIM. 
See  Contract,  7 ;  Decedents*  Estates,  5. 

COUNTY. 

See  Change  of  Ventje,  1 ;  Pleading,  16. 

1.  Qravd  Boad  Bridge. — Duty  of  Maintaining. — City. — A  bridge  outside 
the  corporate  limits,  connected  with  a  free  gravel  road,  and  con- 
structed by  the  county,  does  not,  by  the  fact  that  it  leads  up  to  and  joins 
a  street  at  the  corporate  line  of  the  town,  become  a  town  bridge  in  such 
a  sense  as  to  relieve  the  county  from  the  general  duty  of  using  reason- 
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able-  care  to  keep  it  in  a  reasonably  safe  condition  for  passage.  The 
town  is  excluded  from  the  control  of  a  bridge  so  situated,  the  right  of 
control  being  vested  in  the  county.    Board,  etc.,  v.  Washington  Tp.,  S79 

2.  Same, — Bridge. — Repairs  —  Town, — A  town  is  chargeable  with  the  duty 
of  maintaining  a  bridge  built  by  the  county  only  when  the  bridge  be- 
comes the  bridge  of  the  town.  lb, 

3.  Same, —  Township. —  When  Chargeable  wUh  Cost  of  Repairs. — Statute. — A 
county  can  not  compel  a  township  to  bear  part  of  the  expense  of  re- 
pairing a  county  bridge  situated  within  the  limits  of  a  township,  and 
not  within  the  control  of  a  town  or  city,  except  as  provided  in  sec 
tion  1585,  Elliott's  Supp.,  where  the  cost  of  repairing  the  bridge  shall 
exceed  seventy-five  dollars,  and  the  township  trustee  shall  notify  the 
board  of  commissioners  of  the  necessity  of  such  bridge  and  secure 
action  upon  such  representation ;  in  which  case  the  township  shall 
pay  seventy-five  dollars  of  the  cost.  The  provisions  of  the  above- 
named  statute  do  not  relieve  the  county  from  the  duty  of  maintain- 
ing county  bridges,  the  township  being  liable  to  contribute  only  in 
the  case  designated  by  the  statute,  where  it  takes  the  initiative.    lb, 

COUNTY  CLERK. 
See  Office  and  Officer,  1,  2. 

COUNTY  COMMISSIONERS. 

See  Dbainaoe,  5 ;  Gravel  Boad,  4 ;  Office  and  Officer,  3 ;  Bail- 
road,  1 ;  Township  Trustee. 

CROSS-EXAMINATION. 

See  Evidence,  12;  Intoxicating  Liquor,  4;  Master  and  Servant,  6; 

Witness. 

CBIMINAL  LAW. 

1.  Assault  and  Batiay, — Information. — Sufficiency  of, — Time  is  not  of  the 
essence  of  a  misdemeanor  of  the  kind  charged  in  the  information  in 
this  case,  being  a  prosecution  for  assault  and  battery,  and  under  sec- 
tion 1756,  B.  S.  1881,  it  was  not  necessary  to  state  in  the  information 
the  time  at  which  the  offence  was  committed.  Myers  v.  State,  15 

2.  Same.—En'oneofas  Instruction, — Invasion  of  the  Province  of  Ihe  Jury, — 
The  court  instructed  the  jury  that  the  whole  affray,  from  the  time  of 
the  first  assault  until  the  final  blow  was  struck,  constituted  but  one 
transaction ;  also,  that  the  last  blow  struck  by  the  defendant  consti- 
tuted the  offence  charged  in  the  information. 

Held,  that  the  instruction  was  ei'roneous,  being  an  invasion  of  the  prov- 
ince of  the  jury,  who  must  be  left  free  in  criminal  cases  to  determine 
for  themselves  both  the  law  and  the  evidence.  The  instructions  given 
by  the  court  are  intended  to  have  no  other  effect  than  to  inform  the- 
judgraent  of  the  jury,  and  can  not  bind  their  consciences.  lb, 

3.  Killing  Dog. — Indictment. — Sufficiency  of. — In  an  indictment  charging 
the  killing  of  a  dog  in  March,  1887,  an  averment  that  he  was  duly 
listed  for  taxation  in  the  year  1886,  shows  that  the  dog  was  listed  for 
taxation  at  the  time  he  was  killed.  Hevntt  v.  State,  S45 

4.  Same. — Stalvle. — Proviso. — The  indictment  for  the  offence  named  need 
not  show  that  the  defendant  does  not  come  within  the  exception  em- 
braced in  the  proviso  of  the  statute.  lb, 

5.  Same. — Dog, — Listing  for  Taxation, — Oral  Evidence.  —  Oral  evidence 
was  competent  to  prove  that  the  dog  killed  was  duly  listed  for  taxa- 
tion. 76. 

6.  Abduction, — Indictment, — Insufficiency  of. — An  indictment  under  section 
1993,  R.  S.  1881,  providing  that  "  Whoever  entices  or  takes  away 
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any  female  of  previous  chaste  character  from  wherever  she  may  be  to 
a  house  of  ill-iame  or  elsewhere,  lor  the  purpose  of  prostitution,  shall 
be  imprisoned/'  etc.,  must  aver  that  the  female  was  enticed  or  taken 
to  a  house  of  ill-fame  or  to  a  house  of  like  character. 

Miller  v.  State,  ^94 

7.  Same. — IndietTnenl, — An  averment  in  the  indictment  that  the  female 
was  taken  to  a  place  named,  ^'for  the  purpose  of  unlawfully  and 
feloniously  prostituting  her,''  is  not  equivalent  to  the  words  of  the 
'Statute,  to  wit,  "  for  the  purpose  of  prostitution."  76. 

B.  Larceny  of  Money. ^Objectionable  Evidence, — Adm%8gi4m  of, — Effect. — Ap- 
peal.— In  a  prosecution  for  Jarceny  of  money,  where  the  prosecuting 
witness  is  permitted  to  testify,  without  objection,  that  the  money 
stolen  was  '^good  and  lawful  money  of  the  United  States,"  other 
witnesses  having  testified  that  they  saw  the  accused  with  paper  money, 
the  jury  is  warranted  in  drawing  the  inference  that  the  witness 
meant  treasury  notes  and  greenbacks,  and  a  judgment  of  guilty  will 
not  be  disturbed  on   appeal.  Oraves  v.  StaUj  S67 

9.  Same. — Evidenee, — Suttaining  Verdict  on  Appeal,  — ^here  objectionable 
evidence  is  permitted  to  go  to  the  jury  without  objection,  and  it  is 
such  as  will  prove  a  fact,  a  verdict  founded  on  it  will  be  sustained. 

76. 

10.  Assault  and  Battery  vrith  Intent  to  Murder. — Indictment, — ^Where  an  in- 
dictment charges  that  the  contents  of  a  pistol  were  discharged  by 
the  accused  into  the  person  of  another  with  the  intent  purposely,  un- 
lawfully and  with  premeditated  malice  to  kill  and  murder  such 
person,  it  is  sufficient.  Plake  v.  State,  4^3 

11.  Same, — Insanity.  ^Eeasonable  Doubt, —  VerdieL—li  the  evidence  is  of 
such  a  character  as  to  create  a  reasonable  doubt  whether  the  accused 
was  of  unsound  mind  at  the  time  the  crime  was  committed,  he  is  en- 
titled to  a  verdict  of  acquittal.  76. 

12.  Same. — Impaired  Will  Pbvoer, — Oriminal  Responsibility, — A  person  with 
sufficient  mental  capacity  to  know  right  from  wrong  is  not  crimi- 
nally responsible  for  his  acts  if  his  will  power  is  so  impaired,  the 
result  of  mental  disease,  that  he  can  not  resist  an  impulse  to  commit 
a  crime.  76. 

13.  /Some. —  Will  Overborne  by  Passion, — Where  the  will  is  simply  overborne 
by  ungoverned  passion  there  may  be  criminal  responsibility.         76. 

14.  Larceny  cf  Money. — Description. — Indictment, — SufUdency  qf. — Evidence, — 
An  indictment  for  the  crime  of  larceny,  in  proper  form,  which  charges 
that  the  accused,  of  a  county  named,  *'  did  then  and  there  feloniously 
steal,  take,  and  carry  away  five  dollars  in  money,  then  and  there 
being  of  the  value  of  five  dollars  and  of  the  goods  and  chattels  of 
A.  B.,  contrary,"  etc.,  is,  under  section  1750,  R.  S.  1881,  a  sufficient  in- 
dictment; and  under  such  indictment  any  of  the  diffisrent  species  de- 
clared to  be  money  in  the  section  named  may  be  proven. 

Hammond  v.  Stale,  519 

15.  Same. — Insanity  a  Question  of  Fact  for  the  Jury. — Instruction, — Whether  in* 
sanity  exists,  and  its  character  and  extent,  is  a  question  of  fact  for  the 
jury,  to  be  determined  from  the  evidence,  and  it  is  not  the  province  of 
the  court  to  instruct  the  jury  as  a  matter  of  law  that  insanity  is  a 
physical  disease.  Flake  v.  State,  43S 

16.  Trenpass. — Description  of  Lands. — Indictment. — Sufficiency  of — Where  a 
statute  simply  provides  punishment  for  an  unlawful  entry  upon  the 
lands  of  another,  without  making  any  provision  for  the  restoration  of 
the  land  to  the  rightful  owner  or  occupant,  and  where  locality  or 
place  is  not  an  essential  ingredient  of  the  offence,  no  particular  de- 
scription is  necessary.   A  charge,  in  the  language  of  the  statute,  is  suffi- 
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cient.  If,  in  addition  to  punishing  the  trespass,  the  court  may  order 
restitution,  the  indictment  must  contain  a  particular  description,  suffi* 
cient,  at  least,  to  identify  the  thing  to  be  restored. 

Winlock  V.  Statty  5S1 

17.  Same. — PartietUar  Deaervption  of  Lands, — Indictment  need  not  ConUiin. — 
Where  one  was  charged,  under  section  2110,  B.  8. 1881,  with  having 
unlawfully  hunted,  with  fire-arms,  etc.,  *'  on  the  enclosed  lands  "  of  A. 
B.,  etc.,  the  indictment  was  not  defective  for  a  failure  to  describe  the 
land  upon  which  the  hunting  was  done  with  greater  particularity.  It 
is  sufficient,  in  such  a  case,  to  charge  the  offence  as  having  been  com- 
mitted in  the  county  aud  State,  without  any  further  identification  than 
to  name  the  owner  or  occupant  of  the  land  upon  which  the  ofience 
was  committed.  Jf>» 

18.  Same.^ Averments  in  Indictment —  When  need  not  be  Braved  as  Ixiid, — An 
averment  in  an  indictment  that  is  not  an  essential  matter  of  descrip- 
tion, nor  so  blended  with  matter  of  that  character  that  the  two  can 
not  be  separated,  need  not  be  proved  as  laid.  lb. 

DAMAGES. 

See  Husband  and  Wife,  2,  4 ;  Injunction;  Seduction,  4 ;  Stbsets  and 

Alleys,  7 ;  Township  trustee,  2. 

DEBTOR  AND  CREDITOR. 
See  Promissoby  Note,  8. 

DECEDENTS'  ESTATES. 

See  Appeal,  4 ;  Contract,  12  to  14. 

L  Administrator's  Sale.^ Agreement  of  Widow. —  Void  Sale. — Where  real 
estate  of  a  decedent,  mortgaged  to  secure  debts,  is  sold  by  order  of 
the  probate  court  upon  application  of  the  administrators,  the  widow 
and  her  children  being  made  parties  to  the  proceeding,  the  former  by 
an  instrument  in  writing  waiving  the  puolication  and  posting  of 
notice  required  by  statute  and  assenting  to  the  sale  of  tne  whole, 
upon  agreement  that  one-third  of  the  proceeds  should  be  paid  to  her, 
the  sale  is  void,  the  probate  court  having  exceeded  its  jurisdiction. 

Roberts  v.  Lindleyy  56 

2.  Same, — Invalid  Order  of  Sale. — Hein^  Assertion  of  Title. — Estoppel, — The 
right  of  the  heirs  to  assert  title  to  the  undivided  one-third  of  the 
land  is  not  affected  by  the  invalid  order  of  sale,  unless  their  ances- 
tor, through  whom  they  claim,  received  the  purchase-money,  or  was 
estopped  to  assert  title  by  making  the  administrators  her  agents.  If 
she  received  and  retained  her  share  of  the  purchase-price,  the  widow^ 
as  well  as  the  heirs,  would  be  estopped.  J6. 

3.  Estate  Taken  by  Intestate  in  Consideration  of  Love  and  Affection. — Quantity 
of — Section  2473,  B.  S.  1881,  of  the  statute  regulating  the  descent  and 
distribution  of  intestates'  estates,  providing  that  *'  An  estate  which 
shall  have  come  to  the  intestate  by  gift  or  by  conveyance  in  consider- 
ation of  love  and  affection,  shall,  if  the  intestate  die  without  chil- 
dren  or  their  descendants,  revert  to  the  donor,  if  living,  at  the  intes- 
tate's death,"  does  not  create  an  estate  in  reversion  in  the  donor,  nor 
does  it  annex  any  condition  to  the  estate  of  the  donee,  which  is  a  fee 
simple  absolute.  Wingatev.  James,  69 

4.  Same. — Donor  Takes  as  Heir. — Chargeable  mih  Debts  of  Domes. — The 
donor,  on  the  death  of  the  donee,  takes  the  estate  as  heir,  not  as  re- 
versioner or  remainder- man,  and  charged  with  his  debts.  /6. 

5.  Adminixlraioi^s  Bond. — Action  on. — Counter- Claim, —  Answer, — Beply, — 
An  administrator  has  the  right  to  apply  any  moneys  coming  into 
his  hands,  as  administrator,  to  the  liquidation  of  claims  against 
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the  estate,  and  is  entitled  to  credit  for  such  payments.  To  a  com- 
plaint on  an  administrator's  bond  for  its  breach,  such  payments 
can  be  pleaded  by  way  of  counter-claim.  If  it  is  claimed  that  he  paid 
claimants  more  than  they  were  entitled  to  receive  by  reason  of  the  in- 
solvency of  the  estate,  such  facts  should  Jt>e  set  forth  in  a  reply,  and 
the  question  can  not  be  raised  by  demurrer.    StaUy  ex  relfV,  Barrett,  92 

6.  SaiM. — Proper  Adminislration. — Answer  Alleging. — Sufficiency  of» — A  para- 
graph of  answer  to  a  complaint  on  an  administrator's  bond  allying 
that  he  has  fully  administered  the  estate  of  the  decedent,  and  all  the 
rights,  credits,  moneys  and  effects  of  said  estate  which  came  into  his 
hands  to  be  administered,  and  that  the  estate  is  indebted  to  him  in  a 
sum  named,  shows  that  he  has  fully  administered  and  properly  paid 
out  and  accounted  for  the  assets  which  came  into  his  Bands  as  ad- 
ministrator; but  the  answer  is  subject  to  a  motion  to  make  more 
specific.  Ih. 

7.  Same. — Bond, — Bdeaat  q^  Surety. — Liability. — In  such  action  a  para- 

fraph  of  answer  by  a  surety  alleging  the  release  of  his  co-surety,  the 
ling  of  a  new  bond,  by  order  uf  court,  and  the  occurrence  of  the 
alleged  breaches  of  the  bond  after  the  execution  of  the  new  bond,  is 
not  subject  to  demurrer,  the  liability  of  the  sureties  on  the  old  bond 
being  at  an  end  after  the  execution  of  the  new  one.  Ih. 

8.  Same. — Bond. — Personal  Property. — Bents  and  Profits. — A  bond  executed 
to  secure  the  faithful  administration  of  personal  property  does  not 
cover  rents  and  profits  derived  from  the  real  estate  owned  by  the  de- 
cedent at  the  time  of  his  death.  Filing  a  petition,  obtaining  an  order 
of  court,  and  filing  an  additional  bond  are  necessary  to  entitle  him 
to  these.    Section  2369,  R.  S.  1881.  Ih. 

9.  Legacy. — AccowU.  (hrrent. — Mistake  in. — Correction  of. — Where  a  legacy 
was  allowed  by  the  executor,  and  in  his  account  current  he  reported 
that  he  had  paid  the  same,  and  claimed  and  received  credit  for  it, 
when,  in  fact,  the  legacy  had  not  been  paid,  the  legatee  may  main- 
tain aih  action  to  correct  the  misstatement  in  the  account  current. 
The  legatee  is  not  bound  to  sue  the  executor  on  his  bond,  nor  is  he 
bound  to  file  a  claim  against  the  estate.  HarreU  v.  Seal^  193 

10.  Same. — Correction  of  Reports  and  Accounts. — Under  the  provisions  of 
the  statute  the  court  has  the  power  to  make  corrections  m  the  record, 
and  to  cause  mistakes  in  accounts  current  to  be  rectified.  Until  the 
final  settlement  is  made  accounts  and  reports  may  be  reviewed  and 
errors  corrected.  Ih. 

11.  Same. — Action. —  Will. — Exhibit. — The  will  was  not  the  foundation  of 
the  action  in  this  case,  and  it  would  have  been  bad  pleading  to  have 
made  it  an  exhibit  to  the  complaint.  Ih. 

12.  Same. — Parties  —  Who  not  Necessary. — The  heirs  of  the  executor,  he 
being  dead,  were  not  necessary  parties  to  the  action,  nor  was  it  nec- 
essary to  make  his  administrator  a  party.  Ih. 

13.  Preferred  Claim. — Proceeds  of  Sale  to  Pay. —  When  Creditor  Entitled  to. — 
Where  a  note  executed  by  a  decedent  is  secured  by  a  chattel  mort- 
gage, and  the  mortgaged  property  is  sold  by  order  of  court,  free  from 
the  lien,  to  pay  the  debt,  the  creditor  is  entitled  to  his  pay  from  the 
proceeds  of  the  sale,  in  advance  of  the  settlement  of  the  estate,  and 
before  the  expiration  of  one  year  from  the  date  of  the  issuing  of  the 
letters  of  administration.  Jewett  v.  Hurrle,  4^4 

14.  Same. — Atlomey*s  Fees. — Recovery  of. — In  such  a  case,  where  the  ad- 
ministrator, instead  of  paying  the  same,  retains  the  money  and  re- 
quires the  claimant  to  come  into  court  and  obtain  an  order  on  him  to 
pay  it,  he  is  entitled  to  an  allowance  for  attorney's  fees.  Ih, 

16.   Assignment  by  Decedent.— Action  to  Set  Aside. — Parties. —  Witness. — Cbm- 
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petency  of, — In  an  action  by  an  administrator  to  set  aside  a  transfer 
of  a  note  and  mortgage  by  a  decedent,  and  have  the  same  declared  as- 
sets of  the  estate,  a  defendant,  a  residuary  legatee,  who  is  not  a  neces- 
sary party  to  the  record,  and  whose  interests  are  not  adverse  to  the 
estate,  and  who  neither  claims  nor  holds  an  interest  in  the  note  and 
mortgage,  is  a  competent  witness  for  the  defendants. 

Walker  v.  Steele,  4S6 

16.  Same, — Htuband  and  Wife, — Parties, —  Witness. — The  note  and  mortgage 
in  question  having  been  transferred  by  the  decedent  to  the  son,  a  minor, 
of  one  of  the  defendants,  who,  as  his  guardian,  held  both  the  note  and 
mortgage  for  his  benefit,  the  wife  of  such  guardian  is  not  a  compe- 
tent witness  for  her  son,  the  assignee,  under  section  501,  R.  S.  1881, 
providing  that :  "Where  the  husband  or  wife  is  a  party,  and  not  a 
competent  witness  in  his  or  her  own  behalf,  the  other  shall  also  be  ex- 
cluded." lb. 

17.  Adminislraior^s  Sale  to  Pay  Deht$, — flJ»r'«  Share  of  Proceeds. — Set-Off  of 
Against  Debt  Due  Estate. — Oredilors. — A  debt  due  the  estate  of  an  in- 
testate from  an  heir  may  be  retained  out  of  his  distributive  share 
of  the  surplus  proceeds  of  real  estate,  which  has  been  regularly  sold 
in  order  to  make  assets  to  pay  debts,  as  against  one  who  took  a  mort- 
gage on  the  undivided  interest  in  the  land  sold,  the  mortgage  having 
been  taken  pending  the  settlement  of  the  estate,  with  knowledge  of 
the  indebtedness  of  the  heir.    Ball  v.  Greeny  90  Ind.  75,  modified. 

Fiscus  V.  Moore,  547 

18.  Same. — Right  of  Heirs. — Lien-Holders  toith  Notice. — ^The  right  of  heirs  to 
participate  equally  in  the  estate  of  their  ancestor  is  superior  to  that 
of  a  lien-holder  with  notice.  lb, 

19.  I^veeeding  by  Oredilor  of  Legatee. — Appeal. — A  proceeding  by  a  creditor 
of  a  legatee  against  such  legatee  and  the  administrator  with  the  will 
annexed,  to  reach  money  in  the  hands  of  such  administrator,  for  the 
payment  of  a  debt  due  from  such  legatee,  is  not  a  proceeding  au- 
thorized by  the  act  providing  for  the  settlement  of  a  decedent's  estate ; 
and,  hence,  the  law  regulating  appeals  from  such  proceedings  (sec- 
tions 2454, 2455,  B.  S.  1881)  has  no  application.    Koons  v.  MeSett,  686 

20.  Same. — Devisee  of  Beat  Estate. — Judgment  against, — Lien — Sale  by  Ad- 
ministrator. — P)vceeds.—A  judgment  obtained  against  a  devisee  of  real 
estate  which  is  afterwards  sold  by  the  administrator  with  the  will 
annexed  in  pursuance  of  the  terms  of  the  will,  the  transcript  having 
been  properly  filed,  becomes  a  lien  on  the  land,  and  follows  the  pro- 
ceeds of  the  sale  of  such  land  into  the  administrator's  hands,  binding 
it  to  the  same  extent  as  it  bound  the  land.  lb, 

21.  Same. — Legatee. — Judgment  Oredilor. — General  Lien  Subject  to  Equities  in 
Favor  of  Estate, — Administrator. — Such  lien,  however,  is  a  general  lien, 
and  is  subject  to  all  the  equities  existing  in  favor  of  the  estate  repre- 
sented by  the  administrator,  and  confers  on  the  judgment  creditor  no 
greater  rights  as  against  such  estate  than  those  possessed  by  the  legatee. 

lb. 

22.  Same. — Legacy. — Indebtedness  of  Legatee. — Set-  Off. — A  dministratot^s  Bigh  t. 
— The  administrator  with  the  will  annexed  had  the  right  to  set  off 
against  the  legacy  bequeathed  to  the  legatee  any  indebtedness  of  the 
legatee  to  the  estate  represented  by  him.  This  right  includes  any 
sum  due  tlie  estate  on  account  of  surety  debts  existing  at  the  death, 
of  the  testator,  without  regard  to  whom  such  debts  were  paid.        lb, 

DECLARATIONS. 
See  Evidence,  7, 10. 
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DEED. 
See  Partition,  3,  4;  Tax  Sajle. 

1.  JudgvMtU  OredUor, —  Unrecorded  Deed, — EquiLiei. — Where  a  writ  of  aU 
tachment  was  issaed  against  A.  on  October  28th,  1884,  and  judgment 
rendered  in  the  plaintiff's  favor  on  January  8th,  1885,  and  on  July 
3l8t,  1886,  in  pursuance  of  an  order  of  sale  made  on  July  7th,  1880, 
a  piece  of  land  was  sold  to  the  judgment  plaintiff  to  satisfy  said  judg- 
ment, the  purchaser  at  such  sale  did  not  acquire  any  title  as  against 
one  in  possession  claiming  under  a  deed  for  said  land,  executed  by  A. 
on  August  Ist,  1884,  to  B.,  who  paid  a  valuable  consideration  for  the 
land,  and  purchased  it  in  good  faith,  but  who  did  not  record  his  deed 
until  May  of  the  following  year.  Shvrk  v.  Tkomatj  147 

2.  Same.^Sheriff'a  Sale^—Wken  TUie  Puses.— The  purchaser  at  the  sher- 
iff's sale  didnot  obtain  title  to  the  land  by  the  sale,  for  title  does  not 
pass  until  the  year  for  redemption  expires  and  a  deed  is  executed 
by  the  sheriff.  If  it  were  conceded  that  he  acquired  title  at  the  time 
of  the  sale,  it  would  not  aid  him,  for  at  that  time  the  deed  was  of 
record,  and  he  was  bound  to  take  notice  of  it.  /6. 

8.  Same. — Eegisiry  Lavo.—Pre-EacMng  Debt. — Holder  (^  Oairn  for. — Bona 
fide  Purchaser. — A  creditor  holding  a  claim  for  a  pre-existing  debt,  is 
not  a  bona  fide  purchaser  within  the  meaning  of  our  registry  law. 
No  lien  has  been  released,  nor  any  money  advanccMl  by  the  creditor 
on  the  faith  that  his  debtor  continued  to  be  the  owner  of  the  land. 
It  is  only  those  who  stand  in  that  position  that  our  r^istry  law  pro- 
tects against  unrecorded  deeds.  /&• 

4.  Same. — Regitiratum  of  Deed. — Effect  of. — The  registration  of  a  deed  adds 
nothing  to  its  effectiveness  as  a  conveyance ;  all  that  it  accomplishes 
is  to  impart  notice.  J6. 

DEFAULT. 

See  Judgment,  5  to  7. 

DELIVERY. 
See  Gua&anty,  3;  Promissobt  Note,  4. 

DEPARTMENT  OF  GEOLOGY. 
See  CJoNSTiTunoNAL  Law,  1, 2,  8. 

DESCRIPTION  OF  REAL  ESTATE. 
See  Cbimotal  Law,  16, 17 ;  Drainaob,  7. 

DISCLAIMER. 
See  Pleading,  20. 

DISMISSAL. 
See  MAflTSB  and  Servant,  6, 7  to  10. 

DITCH. 

See  Drainage,  2,  6,  6. 

DIVORCE. 
See  Parent  and  Child. 

DRAINAGE. 

See  Municipal  Corporation,  1,  2, 9, 10. 

1.  BedamaHon  of  Land.-- Public  Utility. — The  reclamation  of  wet  lands 
and  the  draining  of  marshes  and  ponds  is  of  public  utility,  and  is 
conducive  to  public  welfare,  health  and  convenience. 

Zigler  v.  Menga,  99 

2.  Same. — Drainage  a  Public  Ben^— Local  IMbunala.'-Duty  q/l— The  Legis- 
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lature  having  declared  that  the  drainage  of  wet  lands  is  a  matter  of 
public  benefit,  it  is  only  the  duty  of  the  local  tribunals  to  determine 
whether  a  particular  ditch  will  be  of  public  utility,  or  will  be  condu- 
cive to  the  public  health,  welfare  and  convenience.  If  the  particular 
ditch  will  drain  any  considerable  body  of  wet  lands  it  is  of  public 
utility  and  benefit.  lb, 

3.  Same, — Police  Powa, —  When  Ezercisible  to  Dired  Drainage, — Where  the 
drainage  of  wet  lands  will  promote  the  health,  comfort  and  conveni- 
ence of  the  public,  the  authority  to  direct  it  is  exercisible  by  virtue 
of  the  police  power.  The  drainage  act  is  constitutional  as  a  valid 
exercise  of  that  power.  i6. 

4.  Same. — Aisesimtnts, — Benefit  to  Land-  Owner  Must  he  Shown, — A ssessmen ts 
may  be  authorized  without  proving  what  particular  citizens  will  be 
beneficially  afiiected ;  but  that  the  land-owner  will  receive  a  special 
benefit  must  be  shown.  Ih, 

6.  Same, — Ditch,  —  Expediency  of  Construction. — Commisnoners. — AppeaL — 
Whether  it  is  practicable  or  expedient  to  construct  a  ditch  upon  the 
route  proposed  is  determinable  by  the  local  authorities,  and  their 
decision  is  not  subject  to  review  or  control  by  the  courts.  '  lb, 

6.  Same, — Coete, — Appeal, — Remonatrani. — PetitionerB, — It  is  not  error  for 
the  court  to  refuse  to  include  costs  made  by  remonstrant  in  the  cost 
of  constructing  the  ditch ;  nor  to  deny  the  remonstrant's  motion  to 
tax  all  costs  of  appeal  against  the  petitioners,  who  have  succeeded  on 
many  of  the  issues.  lb, 

7.  Same. — Description  to  Authorize  Assessment, — Insu^fUcieney  of, — Finding. — A 
finding  that  six  acres  of  remonstrant's  land  will  be  benefited,  no  par- 
ticular six  acres  to  be  benefited  being  stated,  is  not  such  a  description 
as  will  authorize  an  assessment.  lb, 

EASEMENTS. 

1.  Adjoining  Lot-Ovmers, — Lateral  Support, — Removal  qf. — Measure  (^Dam- 
ages,— A  lot-owner  has  the  legal  right  to  the  support  to  his  lot  from 
the  adjoining  land.  If  such  support  be  removed,  and,  by  reason  of 
such  removal,  his  lot  caves  and  is  injured,  by  reason  of  which  he  suff- 
ers damage,  he  has  a  right  of  action  against  the  person  removing 
the  support  for  the  amount  of  the  damage  sustained  to  his  land.  The 
measure  of  damages  is  the  diminution  in  the  value  of  the  lot. 

Moellering  v.  EvaTiSy  195 

2.  Same, — Injury  to  Buildings. — Instruction. — An  instruction  which,  upon 
fair  interpretation,  stated  to  the  jury  that  one  removing  the  lateral 
support  of  an  adjoining  lot  would  be  liable  to  the  lot-owner  for  the 
damages  resulting  to  the  buildings  thereon,  regardless  of  the  manner 
in  which  the  same  was  done,  whether  the  injury  was  caused  by .  the 
negligent  and  careless  manner  in  which  the  dirt  was  removed,  or 
whether  it  was  removed  in  a  careful  or  prudent  manner,  is  erroneous. 

lb 

EMINENT  DOMAIN. 
See  MuNiciPAi*  Cobpobation,  16,  20. 

ENDORSEMENT. 
See  Bill  of  Exceptions,  2 ;  Pbohissobt  Note,  3, 10, 11. 

EQUITIES. 
See  Deed,  1. 

ESTOPPEL. 

See  Dbcedekts'  Estates,  2;   Fobmeb  Adjudication,  1 ;  P&omissoby 

Note,  9. 
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EVIDENCE. 

See  Bill  of  Exceptions,  3,  4 ;  Contract,  9  to  11 ;  Criminal  Law,  5,  8, 
14 ;  Intoxicating  Liquor,  2,  4,  5 ;  Master  and  Servant,  1  to  3 ; 
Practice,  9 ;  Railroad,  6,  8 ;  Seduction,  3 ;  Special  Finding,  4 ; 
Streets  and  Alleys,  7  ;  Supreme  Court,  2,  3 ;  Trespass,  2. 

1.  Motion  to  Strike  Out. — It  is  not  error  to  overrule  a  motion  to  strike 
oat  evidence  where  part  of  the  evidence  embraced  in  the  motion  is 
competent.  Waymire  ▼.  XcuiJb,  I 

2.  ParoL — Promiwory  Note. — Contemporaneous  Oral  AgreemenL — Parol  evi- 
dence is  inadmissible  to  show,  as  a  defence  to  an  action  upon  a  prom- 
issory note  for  four  hundred  dollars,  payable  unconditionally,  an 
oral  agreement  by  the  payee,  contemporaneous  with  the  execution  of 
the  note,  to  convey  to  the  defendant  a  one- fourth  interest  in  land  held 
in  common  with  him  in  consideration  of  an  annuity  of  forty  dollars 
for  life,  and  that  the  note  was  given  upon  the  deeding  of  the  land  to 
secure  the  payment  of  the  annuity,  ana  for  no  other  purpose. 

Guai>ntick  V.  Bo&worth,  6 

3.  Entries. — AbseTioe  of. — Proof  of . — In  a  suit  on  a  promissory  note,  which 
the  plaintiff  claimed  to  have  taken  up,  after  it  had  been  discounted  by 
a  bank,  it  is  competent  to  show  by  the  cashier  that  the  bank  kept 
a  book  in  which  an  entry  was  made  of  all  notes  discounted,  and  that 
said  book  contained  no  entry  of  the  discount  of  the  note  in  contro- 
versy. It  is  not  an  attempt  to  prove  that  entries  were  made,  but  to 
show  the  reverse  of  it,  that  no  entry  was  made.  Marks  v.  Orih,  10 

4.  Same. — Refreshing  the  Memory. — Source  of  Information — Where  a  witness 
states  that  he  testifies  partly  from  memory,  and  partly  from  some  other 
source,  such  testimony  can  not  be  stricken  out  because  the  source  from 
which  the  witness  refreshed  his  memory  did  not  appear,  opposing 
counsel  having  an  opportunity  to  inquire  into  the  source  of  the  infor- 
mation, and  the  fact  not  being  developed  that  the  source  was  im- 
proper, lb. 

6.  Same. —  Unauthentioated  Publie  Document. — Inadmissibility  of. — A  docu- 
ment purporting  to  be  a  printed  copy  of  a  report  of  a  congressional 
sub-committee,  which  is  not  authenticated,  and  not  certified  to  by 
any  officer,  and  not  even  identified  by  the  Journal  of  the  House,  and 
does  not  purport  to  be  incorporated  in,  or  to  be  a  part  of,  the  authen- 
ticated Journal,  and  which  is  not  even  a  document  required  to  be 
made,  or  a  record  required  to  be  kept,  by  the  House  of  Kepresenta- 
tives,  is  not  admissible  in  evidence.  lb, 

6.  Sufficiency  of  on  Appeal. — Where  the  only  question  presented  on  ap- 
peal is  as  to  the  sufficiency  of  the  evidence  to  support  the  judgment, 
and  it  fully  supports  it,  the  appeal  is  without  merit. 

Boardf  ete.f  T.  Rouse^  26S 

7.  Ckmtpiracy. — Declarations. —  When  Admissible. — Where  a  conspiracy  is 
alleged,  the  declarations  which  are  admissible  are  those  which  are 
made  between  the  beginning  and  ending  of  the  conspiracy  for  the 
promotion  of  the  common  criminal  or  evil  purpose,  and  the  fact 
that  a  conspiracy  existed,  and  was  in  progress  at  the  time  the  admis- 
sions were  made,  must  first  .appear  in  some  way  satisfactory  to  the 
court.  Moore  v.  Skiddsj  S67 

8.  Same. — Improper  Admission  of. — How  Oured. — Where  evidence  is  im- 
properly admitted  but  the  jurv  are  afterwards  told  by  the  court  that 
they  must  disregard  such  evidence,  and  not  consider  the  paragraph 
of  the  complaint  charging  a  conspiracy  under  which  said  evidence 
was  admitted,  the  error  must  be  deemed  to  have  been  cured.  lb. 

9.  Proof  of  Handwfilina. — Ckmparison. — Expert  Testimony. —  When  Admrn- 
ble. — Expert  testimony  as  to   the  genuineness  of  a  signature,  to  be 
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ascertained  by  comparison,  is  competent  only  where  the  comparison 
to  be  instituted  is  between  the  writing  in  question  and  another  admit- 
ted to  be  in  the  hand  of  the  person  whose  instrument  the  writing  in 
question  is  claimed  to  be.  Walker  v.  Sleeiey  4S6 

10.  Same, — DedaraXions  in  Absence  oj  Adveraaiy. — Rule  as  to  Transactions. — A 
party  can  not  prove  his  own  declarations  made  in  the  absence  of  his  ad- 
versary to  sustain  his  cause  of  action  or  defence,  but  the  rule  does  not 
extend  to  transactions.  lb, 

11.  Oonfiict. — Finding. — Supreme  Court, — Where  there  is  a  conflict  of  evi- 
dence upon  a  question  of  fact  the  finding  of  the  trial  court  will  not 
be  disturbed.  ChsaeU  v.  Oanningham,  447 

12.  Impeaching  Wit7ic88. —  Oross-Examivation,  —  RebuUal.  —  Where  the  im- 
peaching witness  on  direct  examination  states  that  the  general  repu- 
tation for  truth  and  veracity,  as  well  as  the  general  moral  character,  of 
one  of  the  defendant's  witnesses  is  bad,  and  upon  cross-examination  by 
the  defendant,  names  the  persons  who  have  spoken  disparagingly  of 
the  impeached  witness,  the  defendant  will  not  be  permitted  to  call 
snoh  penons  in  order  to  coatrMiict  the  impeaching  witnesii. 

Bobbins  v.  Spencer^  694 

EXAMINATION  OF  WITNESS. 
See  Proceedings  Supplementary  to  Execution,  1,  2. 

EXECUTION. 
See  Proceedings  Supplementary  to  Execution. 

EXECUTIVE  POWERS. 
See  Constitutional  Law,  1  to  3,  5,  7,  8, 15, 17. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Appeal,  4 ;  Decedents'  Estates. 

EXHIBIT. 
See  Decedents'  Estates,  11 ;  Pleading,  3. 

FELLOW-SERVANT. 
See  Master  and  Servant,  1,  2,  4. 

FINDING. 

See  Appeal,  3 ;  Drainage,  7 ;  Evidence,  11 ;  Special  Verdict,  1 ;  Su- 
preme Court,  2. 

FORMER  ADJUDICATION. 

1.  Estoppel, — Contract. — In  a  suit  to  recover  the  balance  of  the  contract 
price  for  a  monument,  a  horse,  a  buggy,  and  harness  having  already 
been  received  in  part  performance  of  the  contract,  the  defendant  al- 
leged the  mutual  abandonment  of  the  contract,  the  obtaining  of  the 
contract  by  fraud,  and  that  $300  (the  horse,  etc.,  being  of  that  value) 
had  been  paid  thereon.  There  was  a  general  verdict  for  the  defend- 
ant on  the  issues. 

Held,  that  the  theory  having  been  adopted  by  the  defendant  that  the  mon- 
ument was  worth  less  than  the  contract  price,  and  that  by  reason  of 
the  fraud  she  was  not  bound  to  pay  more  than  the  actual  value  of  the 
monument,  which  she  had  already  paid,  the  contract  being  still 
treated  as  binding,  the  former  adjudication  constituted  an  estoppel  to 
an  action  brought  afterwards  to  recover  the  value  of  the  horse,  harness 
and  buggy.  Howe  v.  Lewis,  110 

2.  Same. —  Questions  Settled  by. — Where  the  issues  are  so  formed  that  a 
counter-claim  is  litigated,  the  defendant  will  not  be  permitted  after- 
wards to  sue  and  recover  on  the  same.     All  questions  within  the  is- 
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sues,  or  necessary  to  a  complete  determination  of  the  point  presented 
by  the  complaint,  or  necessary  to  a  full  adjustment  of  eoiifliciini: 
interests  in  the  property  which  is  the  subject  of  the  controverbv,  are 
settled  by  the  judgment.  /6. 

3.  Vendor'a  Lien, — Action  to  Forecloae. — Mortgage. — Prior  Foreclosure  Suil. — 
Pleading, — Answer.— In  an  action  aeainst  the  heirs  of  a  decedent  to 
foreclose  a  vendor's  lien  for  unpaid  purchase- money,  the  answer  al- 
leged a  prior  suit, — the  plaintiff'  and  the  defendants  in  the  present 
action  being  made  parties  thereto,  the  plaintiff  appearing  and  setting 
up  the  vendor's  lien, — to  foreclose  a  mortgage  covering  the  real  estate 
against  which  the  vendor's  lien  is  now  sought  to  be  enforced,  a  judg- 
ment adverse  to  the  plaintiff  in  the  foreclosure  suit,  and  a  decree 
quieting  defendants,  title  against  all  the  parties  to  the  suit  except  the 
mortgagee,  whose  mortgage,  upon  his  cross-complaint,  was  foreclosed. 

Held,  that  tne  answer  did  not  show  a  good  defence  of  former  adjudication 
as  against  the  holder  of  the  vendor's  lien.  Jones  v.  Verty  1M> 

4.  5dme. — ForecHjomre. — Judgment.  —  Upon  Whom  Condusite. — jRzrfies. —  A 
judgment  in  a  foreclosure  suit,  or  in  a  suit  to  quiet  title,  is  conclusive 
of  any  claim  or  title  adverse  to  the  plaintiff  in  that  case,  as  against  all 
who  were  made  parties ;  but  those  who  were  strangers  to  the  contro- 
versy in  which  the  judgment  was  rendered  are  not  precluded  from 
again  bringing  the  same  matter  in  contest.  lb. 

6.  Same. — How  Limited. — Parties  and  Privies. — In  actions  in  personam,  the 
doctrine  of  former  adjudication  is  limited  to  parties  to  the  issue  on 
which  the  indgment  was  pronounced  and  privies.  The  party  who  in- 
vokes the  doctrine  of  former  adjudication  must  be  one  who  tendered 
to  the  other  an  issue  to  which  the  latter  could  have  demurred  or 
pleaded.  lb. 

6.  Sarn^. — Co-Defendants. — Issue  with  Plaintiff. —  Judgment. —  Effect  of. — 
Where  one  of  two  defendants  makes  an  issue  with  the  plaintiff,  a 
judgment  settling  the  issue  so  made  in  favor  of  the  defendant  does  not 
determine  the  question  between  the  co-defendants.  lb. 

7.  Bill  to  Review  Judgment. — The  rule  upon  the  subject  of  former  adju- 
dication does  not  apply  to  a  direct  attack  upon  a  judgment,  a  bill  to 
review  a  judgment  being  such  an  attack.  He^y.  Griggs,  471 

8.  Married  Woman. — Suretyship. — Res  Adjudicata. — A  suit  was  brought  in 
Illinois,  in  a  court  having  jurisdiction  of  the  subject-matter  and  the 
person,  to  recover  judgment  on  certain  promissory  notes  executed  by 
a  husband  and  wife.  The  wife  appeared  to  the  action  and  pleaded 
suretyship.  Judgment  was  rendered  against  her,  notwithstanding  the 
plea.  The  plaintiff  afterwards  instituted  a  suit  in  Indiana  to  lore- 
close  a  mortgage  executed  by  the  husband  and  wife  to  secure  the  pay- 
ment of  the  notes,  on  which  judgment  had  been  before  taken. 

Heldy  that  in  the  subsequent  action  the  defence  of  suretyship  and  coverture 
could  not  be  pleaded  ;  that  said  questions  were  res  adjudicata. 

Lieb  V.  LiehUnstein,  4SS 

9.  Same. — Applies  to  Whatever  Might  have  Been  Pleaded. — It  would  make 
no  difference  whether  the  defence  of  suretyship  was  in  fact  pleaded 
as  a  defence  to  the  suit  on  the  notes  or  not.  The  wife  was  in  court 
and  pleaded  to  the  complaint.  It  was  her  duty  to  plead  all  the  de- 
fence she  had  to  the  notes.  If  she  failed  to  plead  her  defence  of  sure- 
tyship, and  personal  judgment  was  rendered  against  her,  she  would  be 
as  completely  barred  from  raising  the  question  thereafter  as  if  she  had 
pleaded  it  and  it  had  been  adjudicated  against  her.  Ib» 

10.  Same. — Form  of  the  Action  ImmaterioL — It  is  not  necessary  that  the 
form  of  the  action  shall  be  the  same  in  both  cases  in  oraer  for  the 
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former  to  be  a  bar  to  the  latter.    It  is  suflBcient  if  the  question  in  con- 
troversy has  been  once  litigated  between  the  same  parties.  lb. 

11.  Same. — Beeord  of  Former  IMoL — Conclunvenesa  of. — The  record  of  the 
former  case  (the  transcript  having  been  properly  certified  in  Accord- 
ance with  the  provisions  of  section  472,  K.  S.  1881)  was  properly  ad- 
mitted in  evidence.  It  showed  that  the  question  of  suretyship  had 
been  raised,  tried  and  decided  in  favor  of  the  plaintiff,  and  was  con- 
clusive evidence  of  it.  lb. 

12.  Same. — Parol  Evidence. — Record  Unaffected  Thereby. — Where  a  witness 
is  permitted  to  testify  as  to  the  evidence  introduced,  and  the  issues 
tried  in  the  former  trial,  no  injury  can  result,  even  if  the  evidence  is 
improperly  admitted,  as  the  record  of  the  former  trial  is  conclusive 
as  to  tnose  questions,  and  can  not  be  affected  in  any  way  by  parol 
evidence.  lb. 

FRANCHISE. 

See  Gravel  Boad,  2. 

FRAUD. 

See  CoKTBACT,  5;  Pleading,  17 ;  Promissobt  Note,  4 ;  Sale,  4;  Tres- 
pass, 1. 

1.  False  StatemerUx  cm  to  Quantity  <f  Land. — Reliance  Upon. — Where  false 
statements  as  to  the  quantity  of  land  are  made  for  a  fraudulent 
purpose,  the  plaintiff  who  relies  upon  them  will  not  be  denied  a 
recovery  because  he  acted  upon  the  representations  without  measuring 
the  land.  Ledbetter  v.  Davis,  119 

2.  FaUe  Representaiionn. — Recovery  of  Money  Paid. — Where  an  illiterate, 
weak-minded  old  man  was  induced  to  believe  that  another  had 
a  cause  of  action  against  him,  upon  which  one  who  professed  to  be  a 
lawyer  said  he  was  about  to  bring  suit,  and  a  sum  of  money  was 
paia  by  the  old  man  to  save  himself  from  expensive,  and,  as  it  was 
made  to  appear  to  him,  ruinous  litigation,  the  money  so  paid  can  be 
recovered  back,  it  appearing  that  the  statements  were  false. 

Ingalh  v.  Miller^  188 

3.  Same. — Falsity  of  Statement. — Ignorance  of  by  Party  Making, —  When  Im- 
material. — Where  one.  for  the  fraudulent  purpose  of  inducing  another 
to  part  with  money  or  property,  makes  a  statement  of  a  fact  which  is 
untrue,  and  thereby  obtains  money  which  he  had  no  right  to  receive, 
and  which  it  would  be  unconscionable  for  him  to  retain,  he  is  guilty  of 
fraud  even  though  he  may  not  have  known  at  the  time  that  the  state- 
ment was  false.  76. 

4.  Same. — Reliance  upon  Repreaentaiions. — Province  of  Jury. — Whether  the 
alleged  representations  were  such  as  the  plaintiff  had  a  right  to  rely 
upon,  or  whether  they  were  of  a  character  reasonably  calculated  to 
deceive  such  a  person  as  he  was,  were  questions  of  fact  for  the  jury. 

lb. 

5.  Falae  Repreaentation. — To  What  it  mud  Relate. — A  false  representation, 
in  order  to  be  available  as  a  cause  of  action  or  defence,  must  relate  to 
some  existing  or  past  fact,  and  not  merely  be  a  promise  as  to  future 
conduct  or  intention.  Bennett  v.  Mclntire,  2S1 

6.  Fraudulent  RepreeentaHone. — Recovery  of  Money. — Form  of  Action.— Where 
a  party  is  induced  by  fraudulent  representations  to  purchase  worth- 
less township  warrants,  he  can  recover  the  money  paid  by  him  to 
those  knowingly  making  such  representations  in  an  action  for  money 
had  and  received.  Moore  v.  Shields^  267 

7.  FraudukWt  Representatiom. — Fraudulent  Purpoee. — When  will  be  Imputed. 
— An  unqualified  statement  that  a  fact  exists,  made  for  the  purpose 
of  inducing  another  to  act  upon  itjimplies  that  the  person  who  makes  it 
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knows  it  to  exist,  and  speaks  from  his  own  knowledge.  He  can  not 
escape  liability  upon  the  ground  that  he  acted  upon  trustworthy  infox^ 
mation.  If  the  fact  does  not  exist,  and  he  states  of  his  own  knowledge 
that  it  does,  and  induces  another  to  act  upon  his  statement,  the  law 
will  impute  to  him  a  fraudulent  purpose.  The  mere  fact,  however, 
that  a  statement  is  untrue  will  not  warrant  the  conclusion  that  there 
was  fraud.  Kirkpalriek  v.  Retoa,  ^SO 

FRAUDULENT  CONVEYANCE. 
See  Bond  ;  Ikstbuctions  to  Juby,  5. 

1.  Oreditor'a  BiU  to  Set  Asidc^IrUenL—A  Question  of  FaoL — SpedaL  Imd- 
ing. — ^The  question  of  fraudulent  intent  is  a  question  of  fact,  and  not 
of  law,  under  the  statute  of  this  State,  and  In  an  action  in  the  form 
of  a  creditor's  bill  to  set  aside  a  conveyance  as  fraudulent,  where 
there  is  a  special  finding,  a  fraudulent  intent  must  be  found  as  a  fact, 
otherwise  the  conveyance  can  not  be  held  to  be  fraudulent  as  to  cred- 
itors. OUiaens  Bank  v.  Bolen,  SOI 

2.  Same. —  Wife^s  Inchoate  IntereaL — Right  of  Disposal  in  Exchange. — A  wife, 
having  an  inchoate  interest  in  the  real  estate  of  her  husband,  has  the 
right  on  the  exchange  of  his  land  for  other  land,  to  sell  her  inchoate 
interest  for  the  best  price  possible,  if  she  acts  in  good  faith,  without 
reference  to  her  husband's  nnancial  condition.  16. 

FRAUDULENT  REPRESENTATIONa 
See  CoNTBACT,  4 ;  Fbaud. 

FREE  GRAVEL  ROADa 
See  Injunction,  1. 

GIFT. 
See  Decedents'  Estates,  3, 4. 

GOVERNOR. 
See  Constitutional  Law,  1  to  3, 5,  7,  8, 16  to  IS,  20. 

GRAVEL  ROAD. 
See  County,  1. 

1.  ConstabU^s  Sale  on  Execution,  —  Ratification  by  Directors.  —  Purchaser's 
Right  to  Organize  New  Oorporation, — Where  the  property  and  franchises 
of  a  gravel  road  company  are  sold  at  a  constable's  sale  on  execution, 
and  the  sale  so  made  is  ratified  and  confirmed  by  its  board  of  direc- 
tors by  a  subsequent  sale  and  conveyace  to  the  purchaser  at  the 
execution  sale,  the  purchaser  may,  by  pursuing  tne  methods  pro- 
vided for  the  organization  of  gravel  road  corporations,  organize  a  new 
corporation  for  the  purpose  of  owning  and  operating  the  road  pursu- 
ant to  the  law  under  which  such  corporations  owe  their  existence.  The 
new  corporation  would  take  precisely  the  rights  acquired  by  the  pur- 
chaser, and  no  greater.  StatCf  ex  rely  v.  Hare^  SOS 

2.  Same. — Sale  of  the  Properly  and  Franchises, — ^The  statutes  which  provide 
for  the  organization  of  gravel  road  companies  and  the  construction  of 
gravel  roads,  authorize  the  sale  of  the  property  and  franchises  of  such 
corporation  by  the  corporation  itself  or  on  execution.  lb. 

3.  Same. — Sale. — Consideration. — Quo  Warranto. — Right  of  State  to  ButihUe, — 
The  sale  by  the  directors  having  been  made  in  pursuance  of  statutory 
authority,  in  consideration  of  the  purchase  at  the  constable's  sale  and 
the  agreement  of  the  purchaser  to  keep  the  road  in  repair,  the  State  can 
not,  so  long  as  the  parties  interested  are  content,  by  a^uo  taan'anto  pro- 
ceeding, inquire  into  the  adequacy  of  the  consideration  or  assail  tlie 
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parchase  on  the  ground  that  it  was  the  result  of  a  scheme  to  defraud 
certain  of  the  stockholders.  lb, 

4.  County  Commiasioners, —  Appeal. — Statute  AtUhorizing. — The  statute  au- 
thorizing appeals  from  the  decisions  of  boards  of  commissioners  is  ap- 
plicable to  and  authorizes  an  appeal  in  proceedings  under  the  act  of 
1877,  relating  to  free  turnpikes.  Ilight  v.  Clamarij  44"^ 

6.  Same. —  Proceedings. — Appeal. — Effect  an  to  Others. — An  appeal  does  not 
suspend  or  supersede  tne  proceedings,  except  so  far  as  they  relate  to 
the  persons  who  appeal.  The  appeal  oi  one  or  more  of  those  interested 
simply  suspends  the  proceedings  in  respect  to  those  who  appeal,  while 
as  to  all  others  the  judgment  from  which  no  appeal  is  taken  re- 
mains unaffected.  lb. 

GUARANTY. 

1.  Oriffinal  Undertaking. —  What  Constitutes. — When  an  instrument  of  writ- 
ing resolves  itself  into  a  promise  or  undertaking  on  the  part  of  the 
person  executing  it  to  do  a  particular  thing  which  another  is  bound 
to  do,  in  the  event  such  other  person  does  not  perform  the  act  liim- 
self,  it  is  an  original  undertaking,  and  not  a  strict  or  collateral 
guaranty.  Nading  v.  McGregor,  4^5 

2.  Same. — Collateral.  Chiaranty. — Absolute  Promise  to  Pay. — The  following 
instrument  of  writing :  **  Ck>lumbu8,  Ind.,  July  30th,  1885.  Mr.  Nad- 
ing, Esq.,  Hope,  Indiana.  Dear  Sir — I  have  made  a  contract  with 
Stephen  A.  Douglass  for  a  lot  of  staves,  to  be  delivered  at  Hope,  In 
diana.  Any  white  or  burr  oak  timber  you  may  sell  him  I  will  stand 
good  for,  or,  in  other  words,  will  guarantee  the  pay  for  it.  Yours 
truly,  J.  A.  McGregor,"  is  not  a  strict  or  collateral  guaranty,  but  is 
a  direct,  absolute  and  original  promise  to  pay  the  person  to  whom  it 
is  addressed  for  any  white  or  burr  oak  timber  he  might  sell  to  the 
person  named  therein.  lb. 

3.  Sam^. — Notice  of  Acceptance  and  Default. — Delivery  of  Instrument. — Pnn- 
cipal  and  Agent. — The  above  contract  being  an  original  undertaking 
in  the  nature  of  a  surety,  the  party  signing  it  was  not  entitled  to  no- 
tice either  of  its  acceptance  or  of  the  failure  of  the  person  named 
therein  to  pay.  Its  acceptance  and  the  performance  of  the  condi- 
tions upon  which  it  rests  is  all  that  is  necessary  to  make  the  contract 
complete  and  enforceable.  By  delivering  the  instrument  to  Douglass 
the  appellee  made  him  his  agent  to  deliver  it  to  the  appellant.       lb. 

4.  Direct  Engagement  to  Pay. — Continuing  Guaranty. — Notice  of  Acceptance* 
— ^The  following  writing :  "  Union  City,  Indiana,  March  17th,  1882. 
Messi-s.  Griffith  Brothers— PlesLse  let  my  daughter,  Mrs.  W.  E.  Head- 
ington,  have  what  goods  she  wants,  and  I  will  stand  good  for  the 
money  to  settle  the  bills.  You  will  find  the  pay  part  all  right  with 
her,  I  think,"  (Signed)  Wm.  Wright,  is  a  direct  engagement  to  pay, 
and  constitutes  a  continuing  guaranty.  Notice  of  its  acceptance  was 
not  necessary  to  render  the  promisor  liable.  Wright  v.  Griffith,  47S 

6.  Same. —  When  Notice  Tmpuf4d. —  What  Essential  to  Complete  the  Contract* 
— When  the  contract  of  guaranty  is  executed  contemporaneously  with, 
and  as  a  part  of,  the  consideration  for  the  contract  or  transaction  guar- 
anteed, tne  law  imputes  notice  to  all  the  parties  immediately  related 
to  the  transaction  of  its  character  and  extent,  and  no  further  no- 
tice of  the  acceptance  of  the  guaranty  is  required.  The  acceptance  of 
the  guaranty  and  the  performance  of  the  consideration  upon  which 
it  rests  are  all  that  are  essential  to  make  the  contract  complete  and 
enforceable.  lb. 

6.  Same. —  When  Notice  Unnecessary. — Conchmve  Guaranty. — ^If,  upon  a  fair 
construction  of  the  instrument,  it  appears  to  be  the  personal  under- 
taking of  the  guarantor  to  pay  for  goods  sold,  or  to  be  sold,  to  a  third 
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person,  it  will  be  regarded  as  an  absolute  promise  or  conclusiTe  guar- 
anty, which,  when  acted  on,  makes  the  promisor  immediately  liable, 
and  no  notice  is  necessary  of  the  acceptance  of  the  guaranty.        lb. 

7.  Same. —  When  Regarded  as  Qmiinuing. — Unless  the  words  in  which  the 
guaranty  is  expressed  fairly  imply  that  the  liability  of  the  guarantor 
18  to  be  limited,  it  continues  until  the  guaranty  is  revoked.  26. 

GUARDIAN  AKD  WARD. 

1.  Death  of  Ward.— Sale  of  Real  EfsUtie  to  Pay  Debts,—  Validity  cf.— Order  ^ 
(hurt. — Where  an  order  is  obtained  from  the  court  by  a  guardian  to 
sell  the  estate  of  his  ward  to  pay  debts,  and  the  ward  having  died 
before  the  sale,  the  proceedings  are  continued,  the  provisions  of  the 
statute  (section  2523,  R.  S.  1881 )  being  complied  with,  a  sale  made 
by  the  guardian  under  the  order  already  obtained,  and  duly  confirmed 
by  the  court,  is  a  valid  sale.  Wingaie  v.  James,  C9 

2.  Partition. — A  guardian  is  authorized  by  section  1194  and  2542,  R.  S. 
1881,  to  institute  an  action  of  partition  in  the  ward's  behalf  and 
prosecute  it  in  his  own  name.  Botcen  v.  SiBander^  164 

8.  Payment  to  Guardian  by  Mistake, — TAability  q/"  Surety. — Where  money 
has  been  paid  by  mistake  by  the  administrator  of  an  estate  to  a  guar- 
dian, and  the  guardian  in  making  his  report  to  the  court  charged 
himself  with  such  overpayment,  an  action  can  not  be  maintained  on 
his  bond  in  favor  of  the  wards  for  the  recovery  of  such  sum  of  money. 
The  money  was  not  that  of  the  wards,  and  the  surety  on  the  guardian's 
bond  is  not  liable  for  its  misappropriation.    State,  ex  rel.,  v.  Bond,  187 

GUARDIAN'S  SALE. 
See  Guardian  and  Ward,  1. 

HANDWRITING. 
See  Evidence,  9. 

HARMLESS  ERROR. 
See  Evidence,  8 ;  Instructions  to  Jury,  1. 

HUSBAND  AND  WIFE. 

See  Decedents'  Estates,  16;  Instructions  to  Jury,  5;  Mortgage,  5; 

Parent  and  Child;  Practice,  12. 

1.  Antenuptial  Agreement. — Marital  Right. —  Will. — Li/e-EstaU. — Where,  by 
an  antenuptial  agreement  upon  a  valuable  consideration,  the  hus- 
band deprives  himself  of  his  marital  rights  in  his  wife's  land,  and 
by  the  will  of  the  testatrix  takes  a  life  estate  in  the  whole  of  the  real 
estate,  setting  up  no  other  claim  to  the  real  estate,  he  will  be  deemed 
to  have  accepted  the  provisions  of  the  will,  and  no  one  else  can  inter- 
pose any  other  claim  in  his  behalf.  Bowen  v.  Swander^  164 

2.  Action  for  Damages. — Loss  of  Wif^s  Services  in  Business. — A  husband  in 
an  action  for  damages  sustainecl  by  him  on  account  of  injuries  alleged 
to  have  been  received  by  his  wife,  is  entitled  to  recover — proper 
averments  being  made  in  the  complaint — for  the  loss  of  the  services 
of  his  wife  as  the  manager  of  a  business  which  the  husband  was  car- 
rying on.  Citizens  Street  Railtoay  Co.  v.  Twiname^  S75 

3.  Same. -SedUm  5130,  R.  S.  18S1,  Construed. -Action  5130,  R.  S.  1881, 
in  no  way  changes  the  relation  between  husband  and  wife.  It  makes 
the  wife  the  sole  owner  of  her  earnings  when  she  performs  services  for 
persons  other  than  her  husband,  and  of  profits  made  from  any  trade 
or  business  carried  on  by  her.  It  has  no  application  to  a  case  like 
the  case  at  bar,  where  the  wife  is  performing  services  for  her  husband. 

Ih. 
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4.  Same.  —  Wije^a  Services. —  Value  of. — How  Estimated. — A  husband  is  en- 
titled to  recover  for  the  damages  sustained  on  account  of  the  loss 
of  the  seryices  of  his  wife,  and  the  value  of  her  services,  and  loss  sus- 
tained by  reason  of  her  inability  to  perform  them,  must  necessarily 
depend  on  the  character  and  value  oi  the  services  which  she  is  capa-  * 
ble  to  perform  and  is  accustomed  to  perform  for  her  husband.        lb. 

INDICTMENT. 
See  Cbdcikal  Law,  1,  3,  4,  6,  7, 10, 14 ;  iNTOZiOATnio  LiquoB,  1. 

INFORMATION. 
See  Ck)MBnTOTioN A l  Law,  18 ;  Crihikal  Law,  1. 

INJUNCTION. 

See  Municipal  Corporation,  20,  22. 

*  1.  Dree  Chravel  Roads. — Approprialion  of  Malerial  for. — Asaestment  of  /Xun- 
ages, — Injunctive  relief  will  not  be  granted  to  an  owner  of  gravel 
to  prevent  its  appropriation  under  the  free  gravel  road  act,  on  the 
ground  that  the  gravel  in  controversy  was  designed  to  be  used  in  the 
construction  of  a  gravel  road  located  but  not  contracted  for,  being  a  dif- 
ferent gravel  road  from  the  one  for  which  the  appropriation  was  about 
to  be  made,  and  that  no  other  gravel  was  as  convenient  for  use  in  the 
construction  of  the  proposed  road,  and  that  irreparable  damage  would 
result  to  the  plaintiff  and  eeneral  public  if  the  appropriation  should  be 
made.  These  matters  might  be  proper  to  be  inquired  into  on  the  assess- 
ment of  damages,  as  provided  lor  in  said  act,  but  do  not  afford  any 
basis  for  an  injunction.  Smith  v.  Ooodknight,  SlfS 

2.  Same. —  When  will  not  Lie. — Adequate  Remedy  at  Law. — Where  a  party  has 
a  just  and  adequate  remedy  at  law  the  extraordinary  remedy  of  injunc- 
tion will  not  lie.  In  the  present  instance  adequate  relief  is  afforded 
under  section  896,  R.  S.  1881,  providing  for  the  assessment  of  damages 
where  an  appropriation  is  made.  No  limitation  is  put  upon  the  ques- 
tions to  be  tried  in  such  a  proceeding,  and  an  appeal  may  be  taken  to 
the  circuit  court.  lb. 

INSANITY. 

See  Criminal  Law,  11  to  13, 15. 

INSPECTOR  OF  MINERAL  OILS. 
See  Constitutional  Law,  1,  2,  8. 

INSTRUCTIONS  TO  JURY. 

See  Contract,  4 ;   Criminal  Law,  2, 15 ;  Easements,  2;  Partition,  3 ; 
Partnership,  1 ;  Practice,  5,  6 ;  Railroad,  7. 

1.  Oontradietory  Instructions. — Oitring  of  Ifot  a  Harmless  Error. — When  in- 
structions siven  are  contradictory,  and  necessarily  tend  to  confuse 
and  mislead  the  fnry,  or  when  they  are  not  applicable  to  the  evidence, 
and  are  liable  to  have  a  like  effect,  the  error  can  not  be  regarded  as 
a  harmless  one.  Summerlot  v.  HamiUoUj  87 

2.  When  can  not  be  Complained  of. — Where  a  party  fails  to  request  that  an 
instruction  given  by  the  court  to  correct  an  error  in  the  admission 
of  evidence  be  made  more  explicit,  it  will  be  deemed  to  have  been 
satisfactory  to  him  at  the  time,  and  he  can  not  afterwards  be  heard 
to  complain.  Moore  v.  Shieldsj  267 

3.  Written  Imslruclions. — Oral  Statement  by  Cowl  to  Jury. —  When  Prvper. — 
Where  a  proper  request  was  made  that  all  the  instructions  to  the  juiy 
should  be  given  in  writing,  and  all  the  instructions  given  before  the 
jury  retired  were  in  writing,  and  afterwards  the  jury  returned  with  an 

Vol.  121.— 40 
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informal  yerdict,  and  the  court  orally  directed  the  jury  to  retire  and 
bring  in  a  verdict  covering  the  issues  in  the  case, 
Hddj  that  the  court  committed  no  error  in  making  said  oral  statement; 
that  it  was  not  an  instruction  in  the  true  sense  of  the  word. 

Lehman  v.  Hawla,  64I 

4.  Same. — Definition  of  an  I-nsti-uelion, — An  instruction  is  an  exposition  of 
the  principles  of  law  applicable  to  a  case,  or  some  branch  or  phase 
of  a  case,  which  the  jury  are  bound  to  apply  in  order  to  render  a  ver- 
dict, establishing  the  rights  of  the  parties  in  accordance  with  the  facts 
proven.  Tb. 

6.  Same. — Huaband  and  Wife. — Frandulent  Conveyance. — Secret  Trust. — Rights 
of  Creditors.^  What  they  May  Show. — When  a  husband  conveys  his  lands 
to  his  wife  under  the  pretext  of  having  held  the  title  in  trust,  his  cred- 
itor having  a  mortgage  upon  the  land  prior  to  and  at  the  time  of  such 
conveyance,  or  a  judgment  creditor,  can  show  that  no  such  trust  existed, 
and  such  conveyance  was  made  for  the  purpose  of  defrauding  his  cred- 
itors. An  instruction  announcing  a  contrary  doctrine  was  properly 
refused.  lb, 

6.  Sam^. — Absence  of  Instruction. — Presumption. — When  all  the  instructions 
do  not  appear  in  the  record,  it  must  be  presumed  that  the  court  gave 
to  the  jury  all  necessary  and  proper  instructions.  Instructions  are  to 
be  considered  as  a  whole,  and  not  separately.  The  refusal  of  the 
court  to  modify  certain  instructions  can  not  be  considered  on  appeal 
when  all  the  instructions  are  not  in  the  record.  lb. 

INSURANCE. 

1.  Action  on  Policy. — ComplainL — Sufficiency  of. — In  an  action  on  a  policy 
of  insurance  containing  a  condition  that  if  the  buildings  insured 
should  become  vacant  or  unoccupied,  or  be  used  for  any  other  pur- 
pose than  that  mentioned  in  the  application  without  consent  en- 
dorsed on  the  policy,  the  policy  should  be  null  and  void,  a  complaint 
is  sufficient  which  avers  that  the  plaintifT  '*  has,  upon  bis  part,  per^ 
formed  each  and  every  act  which,  by  the  terms  of  said  policy,  he  was- 
required  to  do."  Phenix  Ins.  Co.  v.  Golden^  5S4 

2.  Same. — Application, — Statements  in. —  When  Deemed  Representations. — 
Where  an  agent  of  an  insurance  company  who  takes  the  application 
and  writes  out  the  answers  contained  therein,  with  full  knowledge  of 
the  facts,  and,  relying  upon  his  own  knowledge,  writes  out  the  an- 
swers to  the  same,  knowing;  that  the  applicant  has  no  accurate  knowl- 
edge in  regard  to  the  facts  inquired  about,  and  is  unable  to  give  ac- 
curate information  in  regard  to  the  same,  the  statements  made  in  the 
application  must  be  taken  to  be  representations,  and  not  a  warranty. 

lb 

• 

3.  Action  on  Policy. — Condition  as  to  Vacancy  of  Building. — Declarations  of 
Agent. — Complaint. — In  an  action  to  recover  the  insurance  on  a  build- 
ing burned  while  vacant,  the  policy  containing  a  proviso  that  it 
should  become  void  if  the  building  should  be  allowed  to  become  vacant^ 
where  the  complaint  alleges  a  rule  of  the  insurance  company  made 
prior  to  the  application  permitting  a  vacancy  of  the  property  for 
thirty  days  at  one  time,  declared  by  the  agent  to  form  a  part  of  the 
contract  of  insurance  annulling  the  proviso,  it  is  not  error  for  the 
court  to  sustain  a  motion  to  strike  out  this  part  of  the  complaint,  the 
effect  of  the  allegation  being,  as  no  mistake  in  the  policy  is  averred^ 
that  the  agent  misrepresented  the  legal  liability  of  the  company  on 
the  policy.  Rogers  v.  Phenix  Ins.  Co.,  570 

4.  Samjc. — Age  of  Building. — Statement  of  in  AppiicatiMi. — Representation,  not 

Warranty. — In  an  application  for  insurance,  after  the  questions  and 
answers  as  to  the  property  to  be  insured,  was  the  following :  "  I  warrant 
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the  foregoing  application  to  contain  a  full  and  true  description  and 
statement  oi  the  condition,  sitaation,  nature,  etc.,  of  the  property 
hereby  proposed  to  be  insured,  and  I  warrant  the  answers  to  each  of 
the  foregoing  questions  to  be  true."  In  the  policy  it  was  expressly 
stated  that  the  insurance  was  based  upon  the  representations  con- 
tained in  the  application,  *^  each  and  every  statement  of  which  is 
hereby  specifically  made  a  warranty." 
HMy  construing  the  application  and  policy  together,  that  a  statement  in 
the  application  as  to  the  age  of  the  building  insured  did  not  constitute 
a  warranty.  lb. 

5.  Same. — Policy. — Ambigtums  Language, — ConatruUion. — Where  the  lan- 
guage used  in  a  policy  of  insurance  is  capable  of  two  constructions, 
the  one  most  favorable  to  the  insured  shall  be  given  it.  lb. 

6.  Same. — BepresentaXion  of  Value  of  Land  and  Buildings. — Mere  Opinion. — 
A  representation  in  an  application  for  insurance  as  to  the  value  of 
the  land  on  which  the  building  to  be  insured  is  situated,  or  of  the 
building  itself,  is  a  mere  expression  of  opinion.  lb. 

7.  Same. — Saaarate  Amcunt  on  Each  Building. — MisiepresentationaBto  One. — 
Effect. — Where  a  policy  of  insurance  stipulates  a  separate  amount  of 
insurance  on  each  building,  a  false  representation  relating  exclusively 
to  one  of  the  buildings  does  not  defeat  a  recovery  of  the  insurance  on 
the  other.  lb. 

8.  Same. —  Vacancy  in  VioUUion  of  Condition.  —Answer  AUeging.— Sufficiency. 
— In  an  action  on  a  policy  containing  a  condition  that  the  policy 
should  be  void  if  the  ouilding  should  be  allowed  to  become  vacant,  a 
paragraph  of  answer  alleging  that  it  was  occupied  when  the  policy 
issued,  that  it  became  vacant  in  violation  of  the  condition,  and  was 
burned  while  vacant,  denying  any  mistake  in  the  policy,  and  setting 
out  a  copy  of  the  application,  states  a  good  defence.  lb. 

9.  Same. — Application  — Filling  by  Agent. — MvssUUement.  —  Effect. — Where 
an  applicant  for  insurance  signs  the  application  in  blank,  and  the 
agent  of  the  company,  upon  his  own  motion  and  without  authority  or 
direction  from  tne  applicant,  fills  the  blanks,  he  does  not  thereby 
become  the  agent  of  trie  applicant,  and  the  misstatements  made  bv 
the  agent  in  filling  up  the  application.will  not  avoid  the  policy.    76. 

INTERROGATORIES  TO  JURY. 

1.  Time  of  Submission. — Discretion  of  Court. — It  is  discretionary  with  the 
court  to  submit  intercogatories  to  the  jury  not  presented  until  the  ar- 
gument is  in  progress.  Sherfeyy.  EvansviUe^  etc^B.  B.  Co.,  4^7 

2.  Same. — Submission  of. — Opposite  Party. — The  statute  does  not  require  in- 
terrogatories to  the  jury  to  be  submitted  to  the  opposite  party.       J&. 

INTOXICATING  LIQUOR.. 

1.  Sale  vithoul  License. — Premises. — Indictment. — Insufficiency  of. — An  in- 
dictment under  section  5320,  R.  8.  1881,  charging  a  defendant  with 
selling  intoxicating  liquors  without  a  license,  and  suffering  it  ^'to 
be  drank  in  and  about  the  house  where  sold,"  but  without  averring 
that  such  house  was  the  house  of  the  seller,  is  insufficient. 

Blough  V.  StatCj  S55 

2.  SaU  by  Druggist  on  Sunday. —  Prescription.'— Evidence. — Where  the  de- 
fendant was  charged,  under  section  2099,  R.  S.  1881  with  having,  on 
Sunday,  March  10th,  1889,  sold  to  a  certain  person,  for  a  price  named, 
one  pint  of  intoxicating  liquor,  the  said  pei*son  not  having  procured 
a  written  prescription  therefor  from  a  regular  practising  physician 
of  the  county  where  the  sale  was  made,  it  was  proper  to  refuse  to 
admit*in  evidence  the  following  prescription:  " Pleasantville,  Ind., 
March  4th,  1889.   John  W.  Edwards — Let  Benj.  Howard  (the  person 
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to  whom  the  sale  was  made)  have  i  pint  of  whiskey  and  gljcerine 
for  medicinal  purposes.  Kepeat  as  needed.  Wm.  A.  Fleming;  "  also, 
to  refuse  to  permit  the  defendant  to  show  that  the  sale  was  made  iu  good 
faith  for  medicinal  purposes.  A  prescription  to  justify  a  sale  on  Sun- 
day must  be  explicit  in  its  terms,  and  have  reference  to  being  filled 
on  that  day.  Edwards  ▼.  Stale,  4'*** 

3.  Same, — SaU  in  Oood  Faith  or  for  Medicinal  Purposes. — Effed  of. — Burrien  of 
Proof—In  a  prosecution  for  the  violation  oi  section  2099,  R.  S.  1881,  it 
is  no  defence  that  the  liquor  is  sold  in  good  faith  for  medicinal  pur> 
poses.  Every  sale  of  intoxicating  liquor  on  Sunday  is  prima  fade  un- 
lawful. The  burden  of  showing  such  sale  to  be  lawful  rests  upon  the 
person  making  the  sale,  and  the  statute  contemplates  that  such  -proof 
shall  be  in  writing.  lb. 

4.  UnlawftU  Sale, — Defence  of  Agency. — Evidence. — Oross-Exammation. — In  a 
prosecution  for  the  unlawful  sale  of  intoxicating  liquor,  the  defendant 
naming  introduced  evidence  tending  to  show  that  he  made  the  sale  for 
one  T.,  who  had  a  license,  as  his  agent  or  bar- tender,  the  State  had 
the  right  to  meet  the  testimony  either  by  a  cross-examination  of  the 
defendant's  witness^  or  by  calling  witnesses  after  the  defendant  had 
rested  his  case.  KUpfer  v  Staie^  491 

5.  Same. — Agency, — Evidence  to  Disprove. — The  State  had  the  right,  as 
throwing  light  upon  the  question  whether  the  defendant  was  carrying 
on  the  business  as  the  agent  of  T.  or  for  himself,  to  show  by  its  wit- 
ness, a  station  agent,  that  goods  were  shipped  occasionally  in  the  name 
of  the  defendant,  some  of  which  came  subsequently  to  the  date  of  the 
sale ;  and  the  fact  that  some  of  the  articles  were  shipped  after  the 
alleged  sale,  did  not  render  the  testimony  incompetent  76. 

6.  Same. — ProsectUing  Attorney. — Reported  Cases. — JRt^A^  to  Read  from. — ^The 
prosecuting  attorney  had  the  right  in  argument  to  the  jury  to  read 
from  law  books,  and  from  the  Indiana  Reports,  and  to  state  his  own 
conclusions  as  to  what  was  proven  by  Ihe  evidence  in  the  light  of  the 
decided  cases  so  read.  IK 

JUDG5  PRO  TEMPORE. 
See  Special  Judge,  1. 

JUDGMENT. 
See  Appeax,  3,  5;  Former  Adjudication,  4;  Special  Verdict,  1. 

1.  Promissory  Note. — Joint  Makers. — Merger, — Non- Resident — A  judgment 
against  one  of  the  joint  makers  of  a  note  does  not  merge  the  cause 
01  action  and  bar  a  separate  action  against  the  other  maker  where  he 
is  a  non-resident,  and  not  made  a  party  to  the  former  suit. 

*  Merriman  v.  Barker,  74 

2.  Same, — Joint  Obligors. — Note  Executed  by  One. — Judgment  upon,^— Action. — 
Merger. — Where  a  note  is  executed  by  one  joint  obligor  in  considera- 
tion of  their  joint  indebtedness,  a  judgment  upon  it  is  not  a  merger 
of  the  right  of  action  against  the  other  joint  obligor,  the  right  of 
proceeding  against  him  having  been  expressly  reserved.  lb, 

3.  Lien  of. — The  lien  of  a  judgment  or  attachment  does  not  extend  beyond 
the  interest  of  the  debtor  in  the  land.  It  does  not  displace  prior 
equities  or  rights.  Shirk  v.  ThamaSy  14? 

4.  Same, — Judgment  Orediior, — Purchaser  at  Sheriff's  Sale, —  Whai  He  -4c- 
quires, — A  judgment  creditor  who  buys  at  his  own  sale,  acquires  only 
the  interest  which  the  judgment  debtor  had  in  the  property  at  the 
time  the  judgment  was  entered.  /6. 

6.  Default, — Court's  AdjoummenL — Vacation. — Where  a  defendant,  duly 
served  with  process,  is  notified  to  appear  at  a  day  in  regular  term, 
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but  by  reason  of  the  court's  adjournment  before  the  day  fixed  the  ap- 
pearance day  falls  in  vacation,  the  action  of  the  court  in  adjourning, 
it  being  the  duty  of  the  defendant  to  appear  and  defend,  does  not 
prejudice  the  rights  of  the  plaintiff,  and  a  default  and  judgment 
against  the  defendant  will  not  be  set  aside.  MiUer  y.  BurUnty  2£4 

6.  By  Default. — Belief  Jrom. —  How  Oblained, — Where  a  final  judgment  by 
default  has  been  taken,  the  only  remedy  of  a  defendant  who  failed  to 
appear  before  final  judgment  was  taken,  is  to  ask  to  be  relieved  from 
the  judgment  on  account  of  mistake,  surprise,  etc.;  to  institute  pro- 
ceedings to  review  the  judgment;  or,  in  a  proper  case,  to  institute 
direct  proceedings  to  set  aside  the  judgment  for  fraud  or  deceit. 

Ervin  School  2J).  v.  Tapp,  4^S 

7.  Same. — Default, — Motion  for  New  Trial, — An  ordinary  motion  for  a  new 
trial  is  unavailing  to  set  aside  a  final  judgment  rendered  by  default. 

JUDGMENT  CREDITOR. 
See  Decedents'  Estates,  21 ;  Deed,  1 ;  Judgment,  4. 

JURISDICTION. 

See  Appeal,  2. 

1.  SUUvie, — Cimatruetion, — Under  section  312,  R.  S.  1881,  when  there  are 
several  defendants,  and  the  court  obtains  jurisdiction  over  one  of 
tbem,  it  has  jurisdiction  over  all  others  residing  within  the  State  by 
issuing  and  serving  process  on  them.  Imdley  v.  Kregeh^  176 

%  Justice  of  the  Peace. — Appeal  — Increaaed  Judgment. — Where  an  action  i« 
commenced  before  a  justice  of  the  peace,  and  a  judgment  rendered 
in  favor  of  the  plaintiff,  and  an  appeal  is  taken  to  the  circuit  court, 
and  the  plaintiff  there  files  a  reply,  increasing  the  amount  of  his  de- 
mand, but  which  added  to  the  amount  originally  claimed  to  be  due 
does  not  exceed  the  sum  of  two  hundred  dollars,  the  action  was  prop- 
erly instituted  before  a  justice  of  the  peace,  although  judgment  was 
rendered  on  appeal  for  more  than  two  hundred  dollars,  such  excess 
being  for  interest  which  accrued  after  the  action  was  instituted,  or 
for  attorney's  fees  occasioned  by  the  appeal.  Stait  v.  Biahopy  £73 

JURY. 
See  Cbiminai.  Law,  2, 16 ;  Fraud,  4 ;  Seduction,  4. 

1.  Misconduct. —  Verdict. — To  authorize  the  setting  aside  of  a  verdict  on 
account  of  the  misconduct  of  the  jury  it  must  appear  that  such  mis- 
conduct was  gross,  and  resulted  in  a  probable  injury  to  the  party 
complaining.  De  Hart  v.  Elniref  !S4£ 

2.  Same. — Confiicting  Affidavits.— Supreme  Court. — Where  the  affidavits  with 
reference  to  alleged  misconduct  of  the  jury  are  conflicting,  the  Su- 
preme Court  will  not  disturb  the  conclusion  reached  by  the  trial 
court.  Ih. 

JUSTICE  OF  THE  PEACE. 

See  Appbax,  1  to  3 ;  Jurisdiction,  2. 

LARCENY. 
See  Criminal  Law,  8, 14. 

LATERAL  SUPPORT. 
See  Easements. 

LAWFUL  MONEY. 
See  Constitutional.  Law,  9, 10. 
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LEASE. 
See  Pabtitiok,  3,  4 ;  Biparian  Bights,  3. 

LEGACY. 
See  Decedents'  Estates,  9, 17,  20  to  22. 

LEGISLATIVE  POWEBa 
See  Constitutional  Law,  1  to  3,  5,  6, 12, 18. 

LEGISLATUBE. 
See  Conbtitdtional  Law,  1  to  3,  5,  6,  8, 12, 14,  18. 

LIBEL. 

1.  Impuiation  of  Orime, — Teacher. — A  newspaper  publication,  false  and 
made  for  the  purpose  of  scandalizing  the  plaintiff,  as  admitted  by 
the  demurrer  to  the  complaint,  under  the  heading,  "  A  School  Child 
Killed  in  Pike  County  by  a  Teacher,''  stated  that  a  little  girl,  immedi- 
ately after  being  punished  by  her  teacher,  a  young  woman,  dropped  to 
the  floor,  and,  with  a  stream  of  blood  running  from  her  mouth,  died  ; 
that  the  teacher  was  lodged  in  jail,  and  that  threats  of  lynching  her 
were  made. 

Heldf  that  the  matter  was  libellous  perae.  Doany.  KeUey,  4^5 

2.  Same, — LibeUcua  PublieaHon, — IdentifieaUon  of  Plaintiff, — The  plaintiff 
having  sued  as  "  Louey  Kelley,'*  although  spoken  of  in  the  publica- 
tion as  "  Miss  Louise  Kelley,"  alleging  in  the  complaint  that  the  libel- 
lous publication  was  concerning  her,  and  that  the  author  of  the  alleged 
libellous  matter  meant  to  charge  her  with  murdering  the  child,  is 
sufficiently  identified  as  the  person  to  whom  reference  was  made.    /&. 

LICENSE. 

See  Intoxicating  Liquor,  1,  4,  5 ;  Trespass,  1. 

LIEN. 

See  Decedents'  Estates,  18,  20,  21 ;  Former  Adjudication,  3 ;  Judg- 
ment, 3 ;  Taxes,  1  to  3. 

LIFE-ESTATK 
See  Husband  and  Wife,  1. 

LOSS  OF  BAGGAGE. 
See  Common  Carrier. 

MANDAMUS. 
See  Bailroad,  1. 

MABITAL  BIGHT. 
See  Husband  and  Wife,  1. 

MABBIED  WOMAN. 

See  Former  Adjudication,  8, 9 ;  Fraudulent  Conveyance,  2. 

May  Become  Partner. — Under  the  act  of  1881   a   married  woman  may 
become  a  partner  in  a  business.        Conani  v.  Nai*l  Slate  Bank,  etc,  SSS 

MASTEB  AND  SEBVANT. 

1,  Injuries. — FeUovhServaTd. —  Who  is  not. — Where  a  servant  was  com- 
manded to  do  a  specific  thing  by  one  who,  acting  for  the  master,  was 
in  charge  of  the  shop  where  the  servant  was  employed — men,  machin- 
ery and  work  being  under  his  control — and  the  servant  was  injured 
through  the  negligence  of  the  master's  representative,  he  was  not 
injured  by  the  act  of  a  fellow-servant,  and  the  master  is  liable. 

Taylor  v.  Eransvilley  etc.,  R.  R.  Co.,  1S4 
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"2.  Same, — Master^s  Repreaentative. —  What  ConatUtttes, — One  who  commands 
an  act  to  be  done,  and  who  possesses  the  authority  to  command  and 
enforce  obedience  from  all  servants  employed  in  a  distinct  depart- 
ment, by  virtue  of  the  power  delegated  to  him  by  the  master,  is  not 
a  fellow-servant,  for,  in  the  absence  of  the  master,  the  command,  if 
entitled  to  obedience,  must  be  that  of  the  master,  conveyed  through 
the  medium  of  the  agent.  lb. 

3.  Same. — AaaumptUm  of  Eieks. — An  employee  assumes  all  the  risks  inci- 
dent to  the  service  he  enters,  but  he  does  not  assume  a  risk  created 
by  the  negligent  act  of  the  master's  representative  in  making  unsafe 
work  which  he  specifically  orders  the  employee  to  perform.  lb. 

4.  Same. — Oo-  Workmen. — Employee's  KnovjUdge  of. — Effect  as  to  Risks. — If 
the  injured  employee  had  entered  the  service  knowing  that  the  mas- 
ter mechanic  was  to  work  with  him,  then  he  would  be  held  to  have 
assumed  the  risk  arising  from  his  negligence,  while  working  or  acting 
merely  in  the  capacity  of  a  fellow-servant.  The  facts  as  presented, 
however,  do  not  warrant  such  an  assumption.  lb. 

-5.  Wrongful  Dismissal. — Actum  for  Damages. — Evidence. — Res  Gestce. — 'Dec- 
larations made  contemporaneously  with,  or  immediately  preparatory 
to,  a  particular  litigated  act,  which  tend  to  illustrate  and  give  char- 
acter to  the  act  in  question,  are  admissible  as  part  of  the  res  gestce. 
So,  where  in  an  action  for  an  alleged  breach  of  contract  of  hiring,  it 
is  in  dispute  whether  the  hiring  was  for  a  year  or  an  indefinite  period, 
a  letter  written  by  the  defendants  to  the  plaintiff  the  day  before  the 
hiring,  expressing  a  wish  by  one  of  them  to  see  him  the  next  day  at  a 
place  appointed,  with  reference  to  securing  his  services  "  as  foreman 
lor  the  coming  year,''  though  not  received  by  the  pl&in tiff  till  the  day 
after  the  contract  was  completed,  is  admissible  in  evidence. 

Hinchdiffe  v.  Ko<miz,  4^t 

'C.  Same. — Oross-Emmination  to  Show  Bias. — Discretion  of  Court. — The  ex  tent 
to  which  a  cross-examination  may  be  carried  in  order  to  show  bias, 
prejudice  or  interest  on  the  part  of  the  witness,  is  a  matter  within 
the  sound  discretion  of  the  court.  lb. 

7.  SaTtie. — Evidence. — Intoodcaiion  of  Employee. —  When  May  be  Shown, — Evi- 
dence that  an  employee  wrongfully  discharged  was  seen  frequently 
after  his  discharge  in  an  intoxicated  condition,  is  inadmissible  in  the 
absence  of  an  offer  to  show  that  his  intoxication  had  become  so  ha- 
bitual as  to  affect  his  capacity  to  perform  such  services  as  he  had  en- 
gaged to  perform,  or  that  he  had  actually  lost  an  opportunity  to 
obtain  employment  on  account  of  his  intoxication.  76. 

8.  Sanhe. — Tender  of  Services. — Diligence  Required  in  Obtainino  Other  Employ^ 
ment. — It  is  not  necessary  for  an  employee,  wrongfully  discharged 
from  service,  thereafter  to  tender  his  services  or  keep  himself  in 
readiness  to  re-enter  the  employer's  service.  His  duty  is  to  use  rea- 
sonable care  and  diligence  in  obtaining  other  employment  of  the 
same  kind.  The  burden  is  upon  the  defendant  to  snow  that  he  did 
not  use  diligence,  or  that  other  similar  employment  was  offered  and 
declined.  lb. 

9.  Same. — Employment  of  Different  OharacUr. — Not  Bound  to  Accept — While 
he  is  obliged  to  use  reasonable  diligence  in  obtaining  other  employ- 
ment, he  IS  not  bound  to  accept  employment  of  a  substantially  differ, 
ent  character  or  grade.  lb. 

10.  Same. — Measure  of  Damages. — How  Reduced. — The  amount  of  damages 
to  which  a  wrongfully  discharged  employee  is  entitled  is  prima  facie  the 
amount  stipulated,  which  may  be  reduced  by  the  defendant  making 
it  appear  that  the  plaintiff  either  did  procure,  or  could,  by  reasonable 
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effort,  have  procured,  other  employment,  or  that  he  oocapied  his  time 
at  his  own  or  other  remunerative  business.  Jfr. 

MEASURE  OF  DAMAGEa 
See  CoNTBACT,  8 ;  Easememtb,  1 ;  Master  akd  Sbbvast,  10. 

MERCHANTABLE  ARTICLE. 
See  CoMTBACT,  7. 

MERGER. 
See  Judgment,  1,  2. 

METROPOLITAN  POLICE  BOARD. 
See  CoNSTiTunoNAii  Law,  20,  22. 

MINING. 
See  Constitutional  Law,  9. 

MISCONDUCT  OF  JURY. 
See  JuBT,  1,  2. 

MISJOINDER  OF  CAUSES. 
See  Bond;  Supbeme  Coubt,  1. 

MISTAKE. 
See  Dboedents'  Estates,  9 ;  Guabdian  aitd  Wabd,  3. 

MONEY  HAD  AND  RECEIVED. 
See  Action  ;  Fbaud,  6. 

MORTGAGE. 
See  Fobmeb  Adjudication,  3,  4,  8. 

1.  Beffistry  Law, — Purehate-Money. — Priority. — BighU  qf  Ajuignee, — Notice, 
— A  purchase- money  mortgage  executed  to  the  vendors  of  land^ 
through  neglect  of  the  justice  of  the  peace  with  whom  it  was  en- 
trusted, was  not  recorded  till  after  the  recording  of  a  junior  mort- 
gage executed  by  the  vendee  to  secure  a  note  given  for  monej 
already  obtained  to  make  the  cash  payment  on  the  land. 

Held,  in  an  action  by  the  assignee  of  the  junior  mortgage,  who  had  taken 
the  assignment  of  the  mortgage  after  the  purchase-money  mortgage 
was  recorded,  and  from  one  chargeable  with  notice,  that  the  assignee 
was  himself  chargeable  with  notice  of  its  existence;  and  that  it 
was  his  duty  to  ascertain  from  the  records  the  condition  of  the  title  at 
the  time  he  acquired  his  mortgage.  Brovoer  v.  Wiimeyery  8S 

2.  Same. — Mortgage  to  Secure  Cash  Payment, — Agreement  to  Execute. — Bightf 
of  Vendor. — An  agreement  by  one  who  intends  to  buy  land  to  execute 
a  mortgage  to  one  from  whom  he  borrows  money  will  not  prejudice 
the  rights  of  the  vendors  under  a  mortgage  executed  to  secure  the 
unpaid  purchase-money.  lb. 

3.  Same. — Money  Advanced  to  Buy  Land.^Svbrogation. — Vendor'$  Lien. — 
One  who  advances  money  to  buy  land  is  not  entitled  to  be  subrogated 
to  the  rights  of  the  vendor  where  it  would  result  in  defeating  the 
vendor's  lien  for  the  unpaid  purchase-money.  /6. 

4.  Building. —  Treatment  of  as  Personalty. — Sale — Where  a  building  is 
erected  on  the  lot  of  another,  with  his  consent,  to  be  removed  on  no- 
tice, and  transfers  of  the  building  are  made  independently  of  the 
land,  the  purchasers  taking  possession  of  and  treating  it  as  personal 
property,  it  is  subject  to  sale  and  mortgage  as  such. 

Brown  v.  CbrWn,  455 

5.  Same. — Certificate  of  Acknowledgment. — Hu^nd  and  Wife. — A  certificate 
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of  acknowledgment  that  before  a  notary  public  "  personally  appeared 
A.  Bm  and  C.  D.,  his  wife,  acknowledged  the  execution  of  the  an- 
nexed mortgage,"  shows  the  acknowledgment  of  the  mortgage  by  both 
husband  and  wife.  I  b, 

6.  Foredoture, — BUI  to  Review  Decree. — BegiMry  Law. —  Unrecorded  Deed, — 
Mortgagees, — Where  third  persons  enter  into  the  possession  of  land 
under  a  deed  for  the  benefit  of  the  grantees  therein  named,  the  deed 
being  unrecorded,  and  hold  possession  continuously  for  more  than 
forty  years,  asserting  their  absolute  ownership,  and  treating  the  land 
as  their  own,  and  at  the  end  of  that  period  execute  a  mortgage 
founded  on  a  valuable  consideration  and  accepted  in  eood  faith,  the 
mortgagees,  having^  neither  actual  notice  of  the  deea  nor  that  im- 
parted by  record,  can  not  be  deprived  of  their  rights  under  their 
mortgage  by  one  of  the  grantees,  an  infant  of  two  years  at  the  time 
of  the  conveyance  to  the  mortgagors,  who  claims  under  the  unre- 
corded deed  executed  forty  years  before,  and  the  judgment  of  fore- 
closure will  not  be  reviewed  upon  a  complaint  by  such  srantee 
grounded  upon  the  discovery  -oi  new  matter,  alleging  the  facts  as 
above,  and  the  existence  of  the  deed  not  known  till  after  the  judg- 
ment of  foreclosure.  Herff  v.  Qriggs,  47^ 

7.  Mortgagees, — Bona  Fide  Purchasers, — Mortgagees  who  acquire  an  interest 
in  the  land,  in  good  faith  and  for  a  valuable  consideration,  occupy 
substantially  the  same  position  with  reference  to  an  unrecorded  deed 
as  a  bona  fide  purchaser.  lb, 

MUNICIPAL  CORPORATION 

1.  Divinage. — C¥<y*3  Authority, — Right  to  Acquire  Land, — EoMment, — A  city 
having  the  authority  to  construct  sewers  and  drains  for  the  protec- 
tton  and  improvement  of  the  streets,  and  as  incident  to  that  power 
the  right  to  acquire  land,  by  the  ordinary  methods,  in  order  to  carry 
out  the  principal  power,  it  has  the  power  to  acquire  an  easement  in 
land  as  an  outlet  for  its  sewers  and  drains. 

Sehippery.  OUy  of  Aurora,  164 

2.  Same. — Pkm  fov  Drainage. — Abandonment  of, — Liability  on  Quantum 
Meruit  for  Seriices, — The  city  of  Aurora,  to  drain  one  of  its  streets  ter- 
minating at  the  river  bank,  adopted  a  plan  which  contemplated  the 
construction  of  a  stone  gutter  to  extend  from  low-water  mark  to  the 
top  of  the  bank.  Plaintiff,  for  the  protection  of  this  work,  agreed  to 
make  a  filling,  at  either  side  of  the  gutter,  in  consideration  of  the 
grant  of  the  land  over  which  the  city  had  acquired  an  easement  for 
the  purpose  of  this  drainage,  to  be  used  for  a  private  landing.  Ow- 
ing to  a  change  in  the  plan  of  the  work  it  was  found  that  no  landing 
could  be  made. 

Held,  that  the  plaintiff,  while  not  entitled  to  recover  damages  for  the 
breach  of  the  contract,  being  bound  to  take  notice  of  the  city's  right  to 
change  the  plan  of  the  work,  could  recover  for  work  done  under  the 
contract,  it  oeing  a  contract  not  prohibited  by  statute,  or  in  violation 
of  public  policy.  lb. 

8.  Same. — Public  Improvement. — Coniract  for  Future  Oonstruetion. — Compe- 
tency of  City  to  Make. — It  was  not  competent  for  the  city  to  bind  itself 
to  construct  an  expensive  public  improvement  at  a  future  time  in  order 
that  a  valuable  wharf  might  be  created  for  the  plaintiff's  use.  A 
municipal  corporation  can  not  by  contract  bind  itself  when  such 
contract  involves  the  surrender  of  the  exercise  of  a  discretionary 
right  which  it  is  the  duty  of  the  corporation  to  exercise  for  the  pub- 
lic good.  lb, 

4.  Ccwiwwm  Council. —  Quorum. — Members  Present  Declining  to  Vote. — Re- 
solution,— Adoption  of.  —  Where  three  of  the  six  members  composing 
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a  cummoa  council  vote  in  favor  of  a  resolution,  the  other  three  mem- 
bers, although  present,  declining  to  vote,  the  resolution  is  legally 
adopted.  The  rule  is,  that  it  a  quorum  is  present  and  a  majoricy  of 
the  quorum  vote  in  favor  of  a  measure,  it  will  prevail  although  an 
equal  number  should  refrain  from  voting.  A  majority  of  the  number 
of  members  required  to  constitute  a  quorum  is  sufficient. 

RuBhviUe  Gas  Co,  v.  Oily  ofBnskviUc,  306 

6.  Same. — Okie*. — Lighting  q^. — SUUiUe, — Authority  Conferred.-' By  an  act 
entitled  '*  An  act  in  relation  to  the  lighting  of  cities  and  towns,  and 
furnishing  the  inhabitants  thereof  with  the  electric  light,"  etc.,  an- 
thority  is  conferred  ou  the  common  council  to  contract  for  lighting 
the  citv  or  to  buy  and  operate  the  necessary 'plant  and  machinery. 
Elliott's  Supp.,  section  794.  lb. 

6.  Same. — Statute. — 'ConstittUionality. — The  above-named  act  is  constitu- 
tional, and  is  in  compliance  with  the  constitutional  provisions  as  to 
subject  and  title.  Jb. 

7.  Same, — Bonde. —  When  may  be  Issued. — A  municipal  corporation  with 
authority  to  purchase  property  may  issue  its  bonds  in  payment,  un- 
less there  is  some  statutory  or  constitutional  prohibition.  lb. 

8.  Assessments. — Collateral  Attack. — Presumption. — In  a  collateral  attack 
upon  the  right  of  the  city  to  enforce  its  assessments,  every  presump- 
tion will  be  taken  in  favor  of  the  action  of  the  city  and  its  officers, 
and  unless  the  complaint  discloses  a  state  of  facts  which  show  clearly 
that  the  assessments  are  void,  the  right  to  enforce  their  collection 
will  be  presumed.  City  of  Elkhart  v.  Wiekwire^  331 

9.  Same. — Ten  Per  Cent.  Limit. — Assessments  Void  only  as  to  Excess, — .\6ses8- 
ments  for  the  construction  of  sewers,  drains  and  cisterns  which  exceed 
ten  percent,  of  the  assessed  value  of  the  property  ap1>earing upon  the 
tax  duplicate,  prohibited  by  the  proviso  of  section  3106,  R.  S.  1881, 
relating  to  their  construction,  are  void  only  as  to  the  excess ;  and 
plaintiffs  seeking  to  annul  the  assessments  can  not  complain  in  a  col- 
lateral proceeding  until  they  have  paid,  or  offered  to  pay,  all  except 
the  excess.  lb. 

10.  Same.— Section  3106^  R,  S  1S81.- Specifieation  43  Unmodified.— Section 
753,  Elliott's  Supp  ,  relating  to  street  improvements  and  the  collection 
of  assessments  therefor,  neither  limits  nor  widens  in  any  way  the 
operation  of  specification  43,  section  3106,  relating  to  the  construc- 
tion of  sewers,  drains  and  cisterns.  lb, 

11.  Same. — Improvement  Ordinances. — PublieoUion. — Property- Holders  Otarge- 
able  with  Notice. — The  statute  for  the  incorporation  of  cities  makes  pro- 
vision for  the  publication  of  only  such  ordinances  as  are  penal  in  their 
character.  It  is  the  duty  of  residents  of  the  city  to  take  notice  of  the 
acts  and  proceedings  of  the  common  council  relating  to  public  matters, 
and  property-holders  knowing  that  improvements  are  being  made  must 
inform  themselves  as  to  the  authority  by  which  it  is  done.  lb. 

12.  Same.  —  Coniraetors. — Payment  of  by  City. — The  ordinances  having  pro- 
vided how  the  assessments  should  be  made,  and  the  proportion  to  be 
paid  by  the  property-holders  and  by  the  city,  declaring  the  assess- 
ments liens  upon  the  property,  and  providing  the  mode  of  their  col- 
lection, it  was  proper  for  the  city  to  pay  the  contractors  and  levy  the 
assessments  in  instalments,  thereby  lessening  the  burden  of  the  prop- 
erty-holders. To. 

13.  Same. — Precepts. — May  Issue  in  City's  Name. — In  such  a  case,  although 
the  ordinances  did  not  provide  in  whose  name  the  precepts  should 
issue,  the  payment  by  the  city  not  discharging  the  assessments  as 
against  the  property- holders,  the  money  being  still  due  the  city,  the 
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assessments  may   be  made  for  the  benefit  of  the  city  and  precepts 
issued  in  its  name.  i  6. 

14.  Same. — Assessment  of  Property. — HowShaU  he  Made. — That  the  property 
was  not  assessed  as  provided  for  in  section  31 63,  B.  S.  1881,  is  imma- 
terial, as  the  section  under  which  the  improvement  was  made  (3106, 
B.  S.  1881)  provides  that  the  estimated  cost  and  assessment  shall  be 
made  upon  the  property  benefited  thereby  in  such  equitable  manner 
as  the  common  council  may  deem  just.  lb, 

15.  Same, — Benefits, — AppointmeTU  of  Committee  to  Aacetiain. — A  resolution  in 
accordance  with  the  provisions  of  the  ordinances  and  with  the  statute, 
by  which  a  committee  is  appointed  to  ascertain  the  benefits  to  the  dif- 
ferent pieces  of  property,  is  unobjectionable.  lb, 

16.  Eminent  Domain, —  Common  Council, — Damages. — Convmissioners. — Consti' 
tutional  Law, — Where  the  right  of  appeal  is  given,  as  it  is  in  proceed- 
ings to  establish  a  system  of  water- works,  section  3266,  B.  S.  1881, 
a  statute  authorizing  a  municipal  corporation  to  appoint  commis- 
sioners to  assess  damages  in  proceedings  under  the  right  of  eminent 
domain  is  constitutional,  and  is  not  an  infringement  on  the  right  of  a 
citizen  to  have  his  compensation  assessed  by  impartial  men  chosen 
by  disinterested  parties.  Bass  v.  City  of  Fort  Wayne,  S89 

17.  Same. —  Wate:i^- Works, — Proceedings  to  Establish. — Collateral  Attack^- — 
Where,  in  a  proceeding  by  a  city  to  establish  a  system  of  water-works, 
there  is  jurisdiction  and  a  right  of  appeal,  defects  or  irregularities  in 
the  proceedings  are  not  available  in  a  collateral  attack,  unless  the 
proceedings  are  wholly  void.  lb, 

18.  Same. — Pipes. — Route. — Common  Council. — The  question  as  to  which  is 
the  most  practicable  and  expedient  route  for  the  line  of  pipes  is  one 
exclusively  for  the  common  council,  and  its  decision  is  not  subject  to 
review  by  the  courts.  lb» 

19.  Same. — Highways. — Pipes  Laid  in, — Compensation  for, — The  right  of 
compensation  for  pipes  laid  in  the  highways  upon  which  the  property- 
owners'  land  abuts  is  triable  on  appeal,  and  injunction  will  not  lie. 

lb, 

20.  Same. — Condemnation  of  Property. — Injunction. — If  proceedings  are  in- 
stituted for  the  purpose  of  appropriating  a  specifically  described  par- 
cel of  property,  an  injunction  will  lie  to  restrain  the  city  from  appro- 
priating property  of  an  entirely  different  character  from  that  specified 
in  the  proceedings.  lb. 

21.  Same. — Dam. —  Water  Supply, —  City. —  Mill-Owners. —  Easement. —  The 
right  of  mill-owners  in  the  pond  of  water  created  by  the  dam  which 
they  have  constructed  is  a  limited  easement,  not  an  absolute  right 
to  the  water,  and  a  city  may  take  from  it  its  supply  of  water  so  long 
as  it  does  not  interfere  with  the  easement,  the  right  to  use  the  water 
in  the  propulsion  of  machinery.  lb, 

22.  Same. — Corpus  of  Water. — Owner  of  Fee. — Right  of  Injunction. — When 
the  corpus  of  the  water  is  taken  without  authority  or  jurisdiction,  no 
injury  being  done  to  the  easement  of  the  mill-owner,  only  the  owner 
of  the  fee  may  maintain  injunction.  lb, 

23.  Same, — Statute, — Construction  of. — A  city,  by  merely  taking  water  from 
a  reservoir  above  a  dam,  does  not  condemn  ^'  any  provision  made  for 
water''  within  the  meaning  of  the  prohibition  of  the  statute  (section 
3266,  B.  8.  1881),  providing  that  ^'No  artificial  provision  made  for 
water  by  any  person  or  corporation  *  •  *  shall  be  condemned  with- 
out the  consent  of  the  owner."  lb. 
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NEGLIGENCE. 
See  Common  Carrier  ;  Pleading,  16 ;  Railroad,  5,  7. 

1.  EailrocuL  —  Fire  from  Locomotive.  —  Action  for  Damages.  —  Pleading.  — 
Complaint. — In  an  action  to  recover  damages  a  complaint  alleged 
'Hhat  on  the  7th  day  of  November,  1885,  while  the  defendant  was 
running  a  locomotive  over  its  track,  sparks  and  fire  escaped  from 
the  locomotive  and  negligently  set  fire  to  grass  upon  the  plaintiiT's 
land,  and  burned  and  destroyed,"  etc.;  ♦  ♦  ♦  "  that  said  fire,  injuiy 
and  damage  were  not  in  any  manner  caused  by  the  act,  fault  or  neg- 
lect of  the  plaintiff,  but  wholly  by  the  neglect  and  carelessness  of 
the  defendant" 

Hddf  that  the  complaint  is  good  as  charging,  in  general  terms,  negligence 
on  the  part  of  the  defendant. 

Ohio  and  Mississippi  IL  W.  Co.  v.  MeOarineyy  385 

2.  Same. — Averment  of. — Demurrei\ — A  general  charae  of  negligence  re- 
sulting in  injury  and  damage  is  sufficient  as  against  a  demurrer.  lb, 

NEW  TRIAL. 

See  Judgment,  7 ;  Practice,  6 ;  Quieting  Title,  2,  3 ;  Special  Find- 
ing, 1,  3. 

Motion  for. —  What  Must  Contain. — How  Jfcufe.— Under  sections  561  and  562, 
R.  S.  1881,  it  is  necessary  that  a  motion  for  a  new  trial  must  be  made 
or  presented  to  the  court,  and  that  the  cause  or  reason  for  the  motion 
shall  be  reduced  to  writing  and  filed  at  the  same  time  of  making  the 
motion,  the  motion  to  be  entered  by  the  court  and  the  written  reasons 
filed  by  the  clerk.  Merely  writing  out  and  filing  a  motion  for  a  new 
trial  is  not  making  an  application  for  a  new  trial  within  the  meaning 
of  the  statute.  Emison  v.  Shepardf  184 

NON  EST  FACTUM. 
See  Partnership,  4 ;  Pleading,  11 ;  Promisbort  Note,  5. 

NON-RESIDENT. 
See  Judgment,  1. 

NOTICE. 
See  Appeal,  5 ;  Guaranty,  3,  5, 6 ;  Mortgage,  1 ;  Partnership,  3. 

NOVATION. 
See  Promissory  Note,  9. 

OFFICE  AND  OFFICER. 
See  Constitutdtional  Law,  1  to  3,  5  to  8, 11  to  18,  20,  22. 

1.  Cownty  Clerk. — Bond. — Breach  of. — Sufficiency  of  Complaint. — The  official 
bond  of  a  county  clerk  provided,  among  other  things,  that  he  should 
faithfully  discharge  the  duties  of  said  office  of  clerk  of  the  court  of 
said  county,  and  should  pay  over  to  the  person  or  persons  entitled  to 
the  same  all  money  that  might  come  into  his  hands  as  such.  A  com- 
plaint for  damages  by  reason  of  the  breach  of  said  bond  states  a  good 
cause  of  action  where  it  alleges  that  trust-money  was  paid  into  the 
hands  of  said  clerk,  who  was  required  by  the  order  of  the  circuit  court 
to  keep  and  hold  said  money  in  trust,  subject  to  the  further  order  of 
the  court ;  but  that  in  disregard  of  such  order  the  clerk  lavishly  spent 
and  wasted  said  money,  and  has  resigned  his  office  and  fled  to  parts 
unknown,  and  is  a  fugitive  from  justice,  leaving  no  money  in  the 
office  of  the  clerk  of  said  circuit  court  and  of  said  county,  and  leaving 
no  money  subject  to  the  order  oisaid  circuit  court. 

SvUivan  v.  Stale,  ex  reL,  S4S 

2.  8ame.^TrustFands. — AgreemerU  in  Relation  to. — Order  qf  Court. — CUrVs 
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Liability. — Where  tbe  circuit  court  made  an  order  that  certain  money 
paid  into  the  bands  of  the  clerk  of  said  court  should  be  kept  and  held 
by  him  in  trust,  subject  to  the  further  order  of  the  court,  the  admin- 
istratrix of  the  estate  to  which  said  money  belonged,  and  said  clerk, 
could  not  make  any  agreement  changing  the  effect  of  the  order,  and 
relieving  the  clerk  from  liability  under  it.  lb. 

Z.  Same. — Release  of  Surety. — GouTUy  Gommissioners. — The  board  of  county 
commissioners  are  only  empowered  to  accept  the  original  bonds  of 
county  clerks,  and  the  other  officers  named  in  an  act  of  the  General 
Assembly,  passed  and  approved  Dec.  18th,  1851,  and  said  board  have 
no  aiJtliority  to  accept  new  bonds  whereby  sureties  on  the  original 
bonds  are  released.  The  only  way  in  which  a  surety  on  the  official 
bond  of  a  county  clerk  can  obtain  his  release  is  by  following  strictly 
the  mode  prescribed  for  securing  such  release  by  an  act  of  the  Gen- 
eral Assembly,  approved  May  31,  1852.  lb. 

OPEN  AND  CLOSK 
See  Partition,  2;  Practice,  3. 

PARENT  AND  CHILD. 

Husband  and  Wife. — Divorce. — Children. — Custody. — OUigaiion  cf  Support. — 
After  a  decree  of  divorce,  either  with  or  without  an  order  for  the 
custody  of  the  children,  there  is  no  implied  obligation  on  tlie  part  of 
a  father  to  pay  for  support  voluntarily  furnished  by  the  mother  to 
the  children  while  she  asserts  and  maintains  the  right  to  their  cus- 
tody and  society,  unless  the  father  has  in  some  way  manifested  his 
purpose  to  abandon  them,  or  has  refused  to  take  them  into  his  cus- 
tody and  render  them  a  prop^  support.  Bamsey  v.  Bamsey,  £13 

PAHPL  CONTRACT. 
See  Contract,  1 ;  Evidence,  2. 

PARTIES. 
See  Decedents'  Estates,  12, 15, 16;  Former  Adjxtdication,  4  to  6. 

PARTNERSHIP. 
See  Married  Woman. 

1.  Instruction. — ParinetMp  Interest. — Purdiase  of  by  One  of  the  Baainers. — 
An  instruction  which  assumes  that  the  purchase  by  one  of  three 
partners  of  the  interest  of  one  of  the  partners  in  the  firm  business,  is 
such  a  transaction  as  authorizes  the  purchaser  to  bind  the  third  part- 
ner without  his  knowledge  or  consent,  is  erroneous. 

Summei'lot  v.  Hamilton^  87 

2.  Same. —  When  Partners  not  Agents  for  Each  Other. — Partners  are  not 
agents  for  each  other  in  transactions  which  relate  to  the  formation 
or  dissolution  of  the  firm,  or  concerning  the  disposition  of  the  firm 
property  to  each  other.  The  purchase  by  one  partner  of  the  interest 
of  another  in  the  firm  property  is  not  a  partnership  transaction.    lb. 

3.  Sama. — Sale  of  Partnership  Interest. — Promissory  Note  for. — Partnei'^s  Lack 
of  Authority  to  Give. — Notice  of. — Subsequent  Raiijicaiion. — The  effect  of  a 
sale  by  one  partner  of  his  interest  in  the  business,  to  whoever  made,  is 
a  dissolution  of  the  firm,  and  the  purchasing  partner  has  no  implied 
authority  to  sign  the  name  of  the  remaining  partner  to  an  obligation 
without  his  consent.  One  taking  a  note  with  knowledge  that  it  is  so 
given  can  not  claim  that  he  had  no  notice  of  the  want  of  authority 
of  the  partner  who  signed  the  note.  Unless  the  continuing  partners 
subsequently  ratify  the  transaction  in  some  way,  they  are  not  bound. 

lb. 

4.  Same. — Promissory  Note. — Plea  of  Non  Est  Factum. —  What  Haintijffmust 
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JVoM. — The  execution  of  the  note  having  been  denied  under  oath, 
it  was  essential  to  a  recovery  that  the  plaintiff  should  prove  that  it 
was  given  in  a  transaction  within  the  scope  of  the  partnership  busi- 
ness, lb. 

PARTITION. 

See  Guardian  and  Ward,  2 ;  Will. 

1.  Action. — Statute  of  Litnitatums  not  Available. — An  action  for  partition  is 
not  an  action  for  possession,  and  the  statutory  Ave  years'  period  of  limi- 
tation is  not  available  to  one  resisting  it.  Bovoen  v.  Suxmder,  164 

2.  .Evidence  and  Argument. — Open  and  Close. — Where  the  defendants  in  a 

partition  suit  allege  that  the  land  was  conveyed  to  theia  by  the  de- 
cedent, through  whom  the  plaintiUs  claim,  before  her  death,  and  as- 
sert an  absolute  title  in  fee  simple  to  the  whole  tract,  the  plaintifia 
are  entitled  to  the  open  and  close  of  evidence  and  argument. 

BMvne  v.  Spencer^  594 

3.  Same. — InAruction  to  Jury. — Inconsistent  Instruments. — Real  Estate. — Deed 
— Lease. — In  a  suit  in  partition  an  instruction  is  erroneous  which 
leaves  the  jury  to  infer  that  the  execution  of  a  lease,  whereby  the 
defendants  became  entitled  to  the  use  of  the  life-estate  which  had 
been  reserved  to  the  grantor  by  the  terms  of  a  prior  deed,  is  incon- 
sistent with  the  delivery  of  the  deed  which  conveyed  to  the  defendants 
the  remainder  over  after  the  termination  of  the  life-estate.  lb. 

4.  Same — Lease. — Deed. — .Remainder. — The  execution  of  a  lease  granting 
to  the  lessees  the  use  of  the  life-estate  which  the  lessor  has  reserved,  is 
not  inconsistent  with  the  fact  that  a  deed  for  the  remainder  over  had 
previously  been  delivered  to  the  lessees.  lb. 

6.  Same. — Instruments  Conveying  Different  Interests. — iVcwincc  of  Court. — 
Where  two  instruments  between  the  same  parties  conveying  different 
interests  in  the  subject-matter  in  litigation  are  admitted  in  evidence, 
the  court  must  determine  the  force  and  effect  of  each,  and  whether 
the  execution  of  one  is  inconsistent  with  the  other.  Ib» 

PAYMENT. 
See  Promissory  Note,  6. 

PERSONAL  PROPERTY. 
See  DaciEDENTs'  Estates,  8;  MortqagSi  4. 

PETITIONERS. 
See  Drainage,  6. 

PHYSICIAN. 
See  Coroner. 

PLEADING. 

See  Constitutional  law,  8;  Decedents'  Estates,  5  to  7;  Former 
Adjudication,  3 ;  Insurance,  1,  8 ;  Negligence,  1,  2 ;  Office  and 
Officer,  1 ;  Promissory  Note,  3, 9, 10 ;  Quieting  Title,  1, 2 ;  Rail- 
road, 5 ;  Sale,  4 ;  Seduction,  1 ;  Streets  and  Alleys,  2, 3. 

1.  Averments — Should  be  Direct  and  Certain. — AH  averments  in  a  pleading 
should  be  direct  and  certain,  and  not  in  the  alternative,. or  in  ambig* 
uous  language.  Wheeler  v.  Thayer^  64 

2.  Written  Instrument. — Filing  of  Copy. — Wheie  a  complaint  alleges  the 
execution  of  a  written  lease,  the  filing  of  a  copy  properly  designated, 
which  copy  is  set  forth  in  the  record,  is  sufficient. 

Ledbetler  v.  Davis,  119 

3.  Same. — Exhibit — Separate  Paragraphs  of  Complaint. — Where  a  written 
instrument  is  filed  as  an  exhibit  to  one  paragraph  of  a  complaint,  and 
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appropriately  designated,  it  need  not  be  set  out  with  each  paragraph, 
for  one  exhibit  is  suthcient  for  all  the  paragraphs  of  a  pleading.    lb. 

4.  ComplainL^Inevfficiency  o/,— Demurrer.— Jtiescission  of  Contract.—Fraud.— 
A  complaint  in  an  action  for  the  rescission  of  a  contract  of  sale  of  real 
estate  on  the  ground  of  fraud,  which  alleges  that  the  defendants 
falsely  and  fraudulently  procured  the  plaintiff  to  convey  to  one  of 
them  certain  real  estate;  that  the  defendants  made  false  representa- 
tions about  the  value  of  certain  promissory  notes  which  they  agreed 
to  endorse  to  the  plaintiff;  that  the  plaintiff  relied  upon  the  rep- 
resentations, and  believed  them  to  be  true ;  that  they  were  not  true, 
and  the  notes  were  not  endorsed  to  him  ;  that  the  plaintiff,  upon  the 
false  representations,  conveyed  to  the  defendants  the  land,  and  deliv- 
ered to  them  a  horse  and  some  money ;  that  the  plaintiff  tendered 
back  the  notes  before  bringing  suit, — does  not  show  that  the  plaintiff 
was  to  receive  the  notes  as  a  part  consideration  for  the  land,  or  tliat 
they  have  been  transferred  to  him  in  payment  of  the  land,  or  that 
they  have  ever  been  transferred  to  him,  and  the  demurrer  to  the 
complaint  should  have  been  sustained.  2\imer  y.  EngUf  14S 

6.  Demurrer, —  When  will  lAe. — A  demurrer  will 'lie  only  where  the  plead- 
ing is  so  indefinite  and  uncertain  as  entirely  to  fail  to  state  a  cause 
of  action.  WiUiamtt  v.  Board,  etc.,  ^S9 

6.  Demurrer. — IneapacUy  to  Sue, — A  demurrer  to  a  complaint,  assigning 
as  cause  that  the  plaintiff  has  no  legal  capacity  to  sue,  has  reference 
only  to  some  legal  disability  of  the  plaintiff,  such  as  infancy,  idiocy, 
or  coverture,  and  not  to  the  fact  that  the  complaint  does  not  show 
a  right  of  action  in  the  plaintiff.  Campbell  v.  CampbeU,  178 

7,  Same, — Demurrer, — Party  Plainiiff. — A  demurrer  assigning  as  cause, 
**  that  there  is  not  any  proper  party  plaintiff''  in  said  action,  does 
not  allege  one  of  the  six.  statutory  causes  of  demurrer  to  a  com- 
plaint (section  339,  B.  S.  1881),  and  presents  no  question  for  Ihe  con- 
sideration of  the  court.  lb, 

8.  Complaint— Qeneral  Averment — Demurrer, — An  averment  in  the  com- 
plaint that  "the  defendant  represented  that  one  of  them  had  a  good 
and  meritorious  action  against  the  plaintiff  upon  which  suit  would 
be  instituted  if  money  was  not  paid,''  while  general  in  its  character 
was  sufficient  to  withstand  a  demurrer.  Ingalh  v.  Miller,  188 

9,  BepHy, — Answer, — Where  a  reply  is  headed  by  an  introductory  state- 
ment designating  it  as  a  reply  to  the  second  and  third  paragraphs  of 
answer,  and  following  which  are  two  separate  paragraphs  properly 
numbered,  the  first  being  a  general  denial  and  the  second  pleading 
payment  of  the  items  pleaded  as  a  set-off,  the  last-named  paragraph 
may  properly  be  deemed  to  apply  to  the  third  paragraph  of  answer, 
and  a  demurrer  to  it  for  the  reason  that  it  purports  to  be  an  answer 
to  both  the  second  and  third  paragraphs  of  answer  and  only  pleads 
facts  constituting  a  reply  to  the  third  paragraph,  neither  confessing 
nor  avoiding  the  facts  pleaded  in  the  second,  was  properly  overruled. 

HiU  V.  Hill,  £55 

10.  Same, — Set- Off.— Reply. — Demurrer. — A  reply  to  an  answer  pleading  as 
a  set-off  to  the  demand  of  the  plaintiff  a  cltum  for  board,  washing, 
etc.,  and  for  boarding  plaintiff's  horse,  which  alleges  a  contract  by. 
which  the  plaintiff  was  to  receive  from  the  defendant  board,  etc.,  in 
return  for  services  to  be  rendered  by  the  plaintiff  on  the  defendant's 
farm,  but  without  an  averment  that  the  horse  was  to  be  kept  by  said 
contract,  or  an  averment  of  performance  of  the  contract  on  the  part 
of  the  plaintiff  is  not  a  good  defence  to  the  answer  and  is  subject  to  a 
demurrer.  lb. 

11.  Answer, — Special  Non  est  Factum, — An  answer  by  the  payor  to  a  suit 
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on  li  promissory  note,  admitting  the  6ig:nature  to  the  note,  but  averring 
tliat  since  it  was  so  signed  the  note  lias  been  changed  in  certain  ma- 
terial respects,  setting  out  the  changes,  without  his  knowledge  or 
consent,  is  a  good  special  plea  of  fwn  est  factum.   WHtfongY,  Schafery  264 

12.  Complaint, — Foreclosure  of  Alortgage, — Terumts  by  the  ErUvretiei. — Where 
real  estate  owned  by  the  husband  and  wife,  as  tenants  by  the  en- 
tireties, was  mortgaged  by  them,  each  signing  the  mortgage  and  note, 
an  averment  in  a  complaint  to  foreclose  the  mortgage,  that  the  loan 
was  made  to  them  jointly,  raises  the  presumption  that  the  wife  was  a 
principal  and  not  the  surety  of  her  husband,  and  states  a  good  cause 
of  action  against  them  as  principals.  Jenne  v.  Burlj  275 

13.  Same. — Amjtndment  of. —  When  may  he  Made. — In  a  suit  to  foreclose  a 
mortgage  the  court  permitted  the  plaintiff  to  amend  his  complaint 
after  the  cause  had  been  sabmitted  to  it  for  its  decision,  by  adding 
after  the  word  '*  dollars,"  in  the  original  complaint,  the  words  "  for 
their  joint  use  and  benefit." 

Hdd,  that  it  was  in  the  discretion  of  the  court  to  permit  snch  amend- 
ment to  be  made.  Ih. 

14.  Same. — Abuse  of  Discretion  by  OourL — It  is  not  error  to  allow  amend- 
ments to  conform  the  pleadings  to  the  evidence  after  the  cause  has 
been  finally  submitted  to  the  court  or  jury  trying  the  same,  where 
the  amendment  does  not  change  the  cause  of  action  or  defence,  unless 
the  circumstances  are  such  as  to  show  an  abuse  of  discretion.        lb. 

15.  Must  Proceed  on  Definite  Theory. — If  a  pleading  is  not  good  on  the  theory 
on  which  it  is  pleaded,  it  is  not  error  to  sustain  a  demurrer  to  it. 

Bahm  v.  Deig,  tSS 

\  6,  County.  — Bridge. — Negligenee. — Injury. — ProanmcUe  Cause. — GompUdnL — 
What  Must  be  Averred. — Where  in  an  action  to  recover  damages  for  an 
iifjury  to  a  horse  caused  by  the  negligence  of  the  county  in  suffering 
a  bridge  to  become  unsafe,  the  complaint  alleges  the  unsafe  con- 
dition of  the  bridge  and  th^  injury,  but  fails  to  show  any  connec- 
tion between  the  two  facts,  there  can  be  no  recovery.  In  every  such 
case  the  plaintiff  must  show  that  the  unsafe  condition  of  the  bridge 
was  the  proximate  cause  of  the  injury.  Harris  v.  BoardjCtCj  299 

1 7.  Fravd. — How  Pleaded.— One  who  charges  fraud  must  plead  all  the  facts 
constituting  the  fraud,  for,  as  the  presumption  is  in  favor  of  fair 
dealing,  he  can  secure  nothing  by  intendment. 

Oonant  v.  Nafl  State  Bank,  etc.,  S2S 

18.  Plea  of  Accord  and  Satisfaction. — Must  aver  Delivery  and  Acceptance. — ^A 
plea  of  accord  and  satisfaction  is  bad  which  fails  to  aver  a  delivery 
and  acceptance  of  the  goods  in  satisfaction  of  the  debt. 

Hancock  v.  Yadenj  S66 

19.  Written  Instrument. — Cause  of  Action. — Practice. — Where  a  plaintiff  sues 
on  a  written  contract,  he  must,  if  he  recovers  at  all,  recover  on  the 
cause  of  action  sued  upon.  Carter  v.  Gordon^  S8S 

20.  Disc/ai»n«r.— Disclaimer,  as  a  pleading,  is  recognized  under  the  code 
only  in  actions  for  partition  and  to  quiet  title.  Section  1072,  R  S. 
1881.  Walker  v.  SteeU,  4^6 

21.  Comjdaint,— Amendment  to. — How  May  be  JMode.— Where,  after  the  filing 
of  a  complaint,  the  same  was  amended  by  writing  the  amendment 
below  the  signatures  of  counsel,  as  originally  subscribed  to  the  com- 
plaint, and  the  complaint  was  then  resubscribed  under  the  amend- 
ment, the  amendment  was  properly  made.       Nicodemus  v.  Si$nfm8t  564 

POLICE  AND  FIBE  PROTECTION. 
See  Constitutional  Law,  20,  22. 
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POLICE  POWER. 
See  DsAiNAOEy  3. 

POST-MORTEM  EXAMINATION. 
See  Ck>BONEB. 

PRACTICE. 

See  Appeal,  4,  5;  Biix  of  Exceptions;  Chanob  of  Venttb,  4  to  6; 
Evidence.  1;  New  Trial;  Pleading,  19;  Special  Finding,  2; 
Special  Verdict,  2. 

1.  Venire  denovo. — Special  Finding, — A  ventre  de  novo  will  not  be  granted 
for  any  other  cause  than  a  defect  in  the  form  of  the  special  finding. 

Bowen  v.  Swander,  164 

2.  Uneeriainly  in  a  ComplamL — Remedy, — A  motion  to  make  more  specific, 
and  not  demurrer,  is  the  remedy  for  uncertainty  in  a  complaint. 

De  Hart  y.  Etnire,  W 

8.  Open  and  Qoae  of  ArgumenL — Where  an  answer  does  not  make  such  an 
admission  of  the  facts  alleged  in  the  complaint  as  that  the  plaintiff 
would  not  be  required  to  introduce  any  evidence  in  the  first  instance 
to  entitle  him  to  judgment,  it  is  not  error  for  the  court  to  refuse  to 
permit  the  defendant  to  open  and  close  the  argument. 

Bahm  V.  Deig,  t8$ 

4.  Tried  without  Istue. —  Waiver, — Where  the  parties  go  to  trial  before  the 
cause  is  at  issue,  they  waive  all  questions  which  would  otherwise  be 
available  to  them  because  of  the  absence  of  the  necessary  pleadings. 

Oitviena  Bank  v.  Boleny  301 

5.  Instructions, — Instructions  to  become  a  part  of  the  record  must  be  signed 
by  the  judge  and  filed  by  the  proper  officer.   Marquadi  v.  SieberUng,  307 

6.  Motion  for  New  TriaL — Erroneous  Instructions, — How  Assigned  as  Error, — 
A  motion  for  a  new  trial  assigning  as  cause  that  the  court  erred  in 
giving  or  refusing  instructions  must  specify  with  reasonable  certainty 
the  instruction  oojected  to.  Where  the  motion  joins  all  the  instruc- 
tions together,  in  general  terms,  without  indicating  any  one  or  more 
as  erroneous,  it  can  be  maintained  only  by  showinff  that  all  the  in- 
structions are  incorrect.   BariholamewY,  Langsdak,  35  Ind.  278,  limited. 

Ohiodk  Mississippi's,  W,  Co.  v.  MeOartneyf  385 

7.  Motion  to  Strike  Out  Pleadings, — BiU  of  Exceptions. — Supreme  QmrL — 
Where  the  grounds  of  a  motion  to  strike  out  an  answer  do  not  appear 
in  the  bill  of  exceptions,  or  elsewhere  in  the  record,  the  Supreme  Ck>urt 
will  not  adjudge  that  there  was  error  in  overruling  it,  if  the  motion 
was  one  the  court  could  have  properly  entertained. 

Wcdker  v  Steele,  436 

8.  Same, — Antfwer  in  Confessum, — Refusal  to  Permit  Replv. — Where  a  dis- 
claimer, or  answer,  confesses  the  cause  of  action,  the  refusal  of  the 
court  to  permit  a  reply  to  be  filed  is  not  error.  lb. 

9.  Same, — Evidence. — Bill  of  Exceptions. — Supreme  Court. — Where  the  bill 
of  exceptions  is  in  due  form,  and  shows  that  it  contains  all  the  evi- 
dence given  in  the  cause,  being  properly  signed  by  the  presiding  judge 
and  filed  within  the  proper  time,  an  objection  that  the  evidence  ib 
not  properly  in  the  record  will  not  be  sustained.  J&. 

10.  Ihmurrer. — Improper  Ruling  Upon. —  When  Not  AvailMe  Error. — Where 
demurrers  are  filed  respectively  by  the  appellee  and  appellant  to  a 
paragraph  of  answer,  and  to  the  reply  thereto,  and  the  rulings  of  the 
court  are  assigned  as  error  and  cross-error,  there  is  no  available  error 

Vol.  121.— 41 
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if  the  paragraph  of  answer  was  insufficient,  even  if  the  demurrer  was 
improperly  overruled  to  the  reply.  Lid)  v.  LAchUnsiein,  4^3 

11.  Joint  Action. — Separate  Recovery. — if  two  or  more'persons  bring  a  joint 
action,  alleging  a  joint  cause  of  action,  and  it  turns  out  upon  the 
trial  that  upon  the  facts  alleged  in  the  complaint,  some,  but  not  all, 
of  the  plaintiffs  are  entitled  to  recover,  the  court  or  jury,  as  the  caae 
may  be,  under  section  568.  B.S.  1881,  should  so  find,  and  the  judgment 
should  be  rendered  accoraingly.  The  same  rule  applies  in  the  case  of 
two  or  more  defendants.  Nicodemus  v  Simons,  664 

12.  Same. — Hu^nd  and  Wife, — Special  Verdict. — Omission  in, — How  Reme- 

died,—Where  a  suit  is  brought  by  a  husband  and  wife,  and  a  special 
verdict  is  returned  in  favor  of  the  wife,  but  is  silent  as  to  the  hus- 
band, the  party  against  whom  the  verdict  is  returned  can  not  com- 
plain of  such  omission,  if  he  does  not  request,  at  the  proper  time,  that 
the  verdict  be  made  to  speak  as  to  the  husband.  lb. 

13.  Same, — RetraxiL— Effect  of. — Motion  to  R^eet — Where  a  plaintiff  to  an 
action  filed  a  retraxit,  and  the  court  overruled  a  motion  to  reject  the 
retraxit,  the  error  in  so  ruling,  if  any  was  committed,  was  a  harmless^ 
error,  as  the  party  making  the  motion  recovered  judgment  against  the 
party  filing  the  retraxit.  There  was  no  error,  however,  in  overruling 
said  motion.  It  clearly  entitled  the  defendant  to  judraient  against 
the  party  filing  the  retraxit,  if  there  was  any  doubt  about  it  before 
and  that  was  the  most  that  he  could  claim.  lb, 

14.  Same, — Filing  of  Retraxit, — Effect  <u  to  Non-Joining  Party, — Where  one 
plaintiff  files  a  retraxit,  and  a  motion  is  made  to  reject  the  same,  the 
motion  and  the  ruling  thereon  can  not  prejudice  a  plaintiff  who  has 
not  joined  in  the  retraxit.  lb. 

PRE-EXISTING  DEBT. 
See  Deed,  3. 

PREFERRED  CREDITOR. 
See  Decedents'  Ebtates,  18. 

PRESCRIPTION. 
See  Intoxicating  LiquoB,  2, 3. 

PRESUMPTION. 
See  CoNTBACT,  2,  6 ;  Instructions  to  Jury,  6 ;  Special  Finding,  4. 

PRINCIPAL  AND  AGENT. 

See  AenoN ;   Common  Carrier  ;    Contract,  9 ;   Guaranty,  3 ;  Insur- 
ance, 3,  9 ;  Intoxicating  Liquor,  4,  5 ;  Partnership,  2, 3. 

PRINCIPAL  AND  SURETY. 
See  Promissory  Note,  1. 

PRINTERS'  FEEa 

Slaivie  I7nrepea^— Section  6011,  R.  S.  1881,  fixing  the  compensation  of 
newspapers  for  advertising  done  for  the  officers  therein  named,  grow- 
ing out  of  their  duties,  does  not  repeal  the  proviso  of  section  5765, 
R.  S.  1881,  proyiding  for  the  publication  of  the  list  of  commissioners' 
allowances,  and  fixing  the  compensation  therefor  at  five  cents  for 
each  allowance.  Bush  y.  Board,  etc,  4^ 

PRIVITY  OF  CONTRACT. 

See  Action. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

1.  Evidence. —  Testimony  to  be  Elicited. — Informing  Court  as  to, — Rule. — ^The 
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rule  in  the  trial  of  an  ordinary  civil  or  criminal  prosecution  that  the 
party  calling  the  witness  must,  upon  objection,  inform  the  court  as  to 
the  testimony  he  expects  to  elicit,  is  not  applicable  in  proceedings 
supplementary  to  execution  where  the  object  of  the  examination  is 
to  obtain  information  supposed  to  be  peculiarly  within  the  knowledge 
of  the  party  being  examined  and  entirely  unknown  to  the  party  mak- 
ing the  examination.  *  CaiMLoek  v.  OrindU,  459 

2.  Samt. — Examinaiions. — Latitude  Allowed, — In  such  examinations  the 
court  should  allow  great  liberality,  and  if  the  questions  propounded 
are  at  all  pertinent  the  court  should  require  that  they  be  answered.  lb. 

3.  Same. — Assessment  List. — Admissibilitu. — In  such  a  proceeding  assess- 
ment lists  are  competent  evidence,  following  Toums  v.  Smith,  115  Ind. 
480.  lb. 

PROMISSORY  NOTE. 

See  EviDENCB,  2;  Judgment,  1,  2;  Pabtnebship,  3,4. 

1.  JMncipal  and  Surety. — Extension  of  Time. — Release  of  Surety.  —  Cognovit. — 
The  acceptance  by  the  payee  of  a  promissory  note  from  the  principal, 
payable  one  day  after  date,  and  a  cognovit  confessing  judgment  on 
the  same  and  shortening  the  time  of  obtaining  it,  there  being  no 
agreement  by  the  payee  not  to  proceed  on  the  old  indebtedness  until 
the  note  becomes  due,  does  not  constitute  an  extension  of  time  within 
the  rule  releasing  sureties.  Mernman  v.  Barker,  74 

2.  Addition  of  Interest  Qause. — Material  Alteration. — The  alteration  of  a 
promissory  note  after  its  signing,  without  the  knowledge  or  consent 
of  the  maker,  by  inserting  the  figure  ^'  8 ''  before  the  words  "  per 
cent,  interest,"  is  a  material  alteration,  and  will  vitiate  the  note  in 
the  hands  of  the  payee.  HUmer  v.  Poor,  1S5 

3.  Same, — Pleading. — Answer, — Allegation  of  Alteration, — Endorsees  Reply. — 

What  Must  Show, — An  answer  alleging  such  an  alteration,  makes  a 
prima  facie  case,  and  an  endorsee  to  defeat  it  must  show  that  there 
was  negligence  on  the  part  of  the  maker  of  the  note,  that  the  note 
was  acquired  for  value  without  notice  of  any  fraud,  and  before  ma- 
turity, lb. 

4.  Same. — Signature  of  Maker. — Fraud  and  Violenee. — Delivery. — Where  an 
old,  infirm  and  ignorant  person  was  induced  by  means  of  a  fraudulent 
conspiracy,  and  threatened  violence,  to  sign  a  promissory  note,  which, 
immediately  after  being  signed,  was  snatched  up  and  carried  away 
against  his  will,  there  was  no  delivery  of  the  note.  Delivery  is  a  part 
of  the  execution  of  a  promissory  note,  and  until  delivered  it  is  destitute 
of  force.  lb, 

5.  Same. — Plea  of  Non  est  Factum. —  What  can  be  Proved  under. — Under  the 
plea  of  non  est  factum,  it  was  competent  to  prove  that  the  note  was  al- 
tered after  it  had  been  signed,  as  well  as  that  it  was  not  delivered.  This 
plea  stands  unaffected  by  the  other  answers,  and  statements  in  the 
other  answers  can  not  be  made  use  of  as  conclusive  admissions.     lb. 

6.  Payment — Allegation  of.  —  Burden  of  Proof. — The  bu  rden  of  proof  is  upon 
the  party  who  alleges  payment,  and  if  he  asserts  that  he  paid  any- 
thing besides  money,  he  assumes  the  additional  burden  of  proving 
that  what  was  received  was  taken  in  payment,  and  at  the  risk  of  the 
creditor.  Godfrey  y.Grisler,  SOS 

7.  Same. —  Void  Paper. — Acceptance  of. — Prior  Liability, — The  acceptance 
from  a  debtor  of  paper  which  the  maker  had  no  capacity  to  execute,  in 
ignorance  of  the  facts,  will  not  discharge  a  prior  liability,  even 
though  there  be  an  express  agreement  to  that  effect.  lb, 

8.  Same. — Dthtar, — New  Security. — Original    GorUraet. — Where    a  debtor 
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^iyes  a  new  security  in  discharge  of  a  prior  obligation,  if  the  new  one 
IS  void,  or  avoided,  the  creditor  may  sue  on  the  original  contract.    lb. 

9.  Belease. — Estoppel, — NovcUion, — PUctding, — Aruwer. — JJemiurrer, — In  an 
action  by  the  payee  against  the  maker  of  promissory  notes  executed 
in  consideration  of  real  estate  purchased  of  the  payee,  the  answer 
alleged  the  assumption  of  payment  by  the  several  purchasers  of  the 
real  estate  from  the  maker,  of  the  not%s  in  controversy,  and  an  agree- 
ment by  the  payee,  after  some  of  the  notes  had  been  paid  by  the 
assumers  and  others  by  the  maker,  upon  the  failure  of  the  assumers  to 
pay,  who  demanded  of  the  payee  that  he  present  the  remainder  of  the 
unpaid  notes  for  payment  in  order  that  the  interest  might  be  stopped 
and  suit  instituted  against  the  assumers,  to  release  the  maker  trom 
further  liability  and  look  only  to  the  assumers. 
Heldf  that  the  answer,  showing  neither  estoppel,  novation,  nor  a  release 
based  upon  a  valuable  consideration,  was  subject  to  a  demurrer. 

itpe  ▼.  Vo^en^  S17 

10.  Action  on  Endomemeni. — PUading. — GcmpkiinL — Si^kienejf  </.— In  an 
action  upon  an  endorsement,  where  ii  appears  in  the  complaint  that 
judgment  was  obtained  on  the  fifteenth  day  of  the  next  term  of  the 
court  after  the  maturity  of  the  note  mentioned,  the  suit  having  been 
commenced  in  vacation,  for  anything  that  appears  on  the  face  of  the 
complaint,  a  prima  facie  cause  of  action  is  stated  against  the  indorser, 
and  the  complaint  is  good  against  a  demnrrer. 

Thompaon  v.  GampbeUf  S9S 

11.  SoTne, — Liability  <^  Endoi'aer. — Diliffenee  to  F^. — Where  an  endorsee  of 
a  note  has  notice  that  the  maker  is  in  failinsr  circumstances,  is  dis- 
posing of  his  property,  and  is  being  sued,  and  disregarding  a  notice 
and  request  by  the  endorser  to  sue,  delays  until  the  fourth  day  of  the 
ensuing  term,  sufficient  diligence  is  not  shown  to  fix  the  liability  of 
the  endorser.  lb, 

PBOSECUTING  ATTORNEY. 

See  Appeal,  2;  Intoxicating  LiquoB,  6. 

PROSPECTIVE  PROFITS. 
See  CoNT&ACT,  7. 

PROSTITUTION. 
See  Criminal  Law,  6, 7. 

PROXIMATE  CAUSE. 
See  Pleading,  16. 

PUBLIC  AID  TO  RAILROAD. 
See  Railboad,  1. 

PUBLIC  IMPROVEMENTS. 
See  Municipal  Corporation;  Streets  and  Alleys. 

QUANTUM  MERUIT. 
See  Contract,  2 ;  Municipal  Corporation,  2. 

QUIETING  TITLE. 

See  Taxes,  1. 

1.  Oood  Gomplaint  for, —  What  ConstittUes, — A  complaint  which  alleges  that 
the  plaintiff  is  the  owner  of  certain  real  estate ;  that  the  defendant 
wrongfully  asserts  title  to  it,  and  that  he  has  no  interest  In  or  title  to 
the  same,  is  a  ^ood  complaint  to  quiet  title,  although  in  addition 
damages  are  claimed  by  reason  of  certain  false  and  slanderous  state- 
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ments  which  it  is  averred  the  defendant  made  concerning  the  plain- 
tiff's title  to  the  property,  and  which  prevented  its  sale. 

Bind  V.  Tucker,  249 

2.  Oron-Complaini. — New  Trial  Oi  of  .Right,  —  Flea  «n  Bar, —  Demur- 
rer.— In  a  salt  to  quiet  title  the  defendant  filed  a  cross-complaint, 
asserting  a  lien  on  the  real  estate  in  controversy ;  which  lien  was  up- 
held by  the  court,  and  the  land  ordered  to  be  sold  to  satisfy  it.  The 
plaintiff  filed  a  motion  for  a  new  trial,  as  matter  of  right  under  the 
statute,  and  the  court  sustained  the  motion  as  to  the  issue  joined,  on 
the  complaint,  but  denied  it  as  to  the  judgment  rendered  on  the  issue 
joined  on  the  cross-complaint.  The  defendant  then  pleaded  the  re- 
covery on  his  cross-complaint  in  bar  to  the  further  prosecution  of  the 
suit,  and  a  demurrer  to  this  plea  was  overruled. 

Hddf  that  it  was  error  not  to  have  granted  the  new  trial  as  matter  of 
right  as  to  the  whole  case,  and  that  tfae  demurrer  should  have  been 
sustained.  lb, 

3.  New  Trial  as  of  Bight — Form  of  Isnies  Immaterial, — Where  the  title  to 
land,  or  a  claim  to  an  interest  or  lien  therein  is  asserted,  and  the 
plaintiff  seeks  to  remove  it,  and  thus  clear  his  title  from  the  claim 
which  clouds  it,  the  losins  party  is  entitled  to  a  new  trial  as  of  right, 
no  matter  what  form  the  issues  mav  assume.  lb. 

• 

QUORUM. 
See  MuKiciPAii  Cobpobation,  4. 

QUO  WARRANTO. 
See  Gbayel  Road,  3. 

RAILROAD. 
See  Neolioenge,  1,  2. 

1.  Aid  Tax, — D^icieney, — Additional  Lew, — Taxpayer, — Right  oj  Petition, — 
Ccninty  Commissioners,'— A  taxpayer  has  the  right  to  compel  an  ad- 
ditional levy  sufficient  to  pay  the  amount  voted  to  a  railroad  com- 
pany, or  he  may  petition  the  board  of  commissioners  to  order  the 
necessary  assessment.  WUUams  v.  Board,  etc.,  239 

2.  Injury  to  Employee, — Authority  of  Conductor  to  Employ  Surgeon, — Addi- 
tional Surgeons. — A  conductor  has  authority,  when  one  oi  the  brake- 
men  on  his  train  is  injured,  to  employ  a  competent  surgeon  to  attend 
the  injured  man  and  the  railroad  company  will  be  bound  thereby. 
He  has  no  authority,  however,  to  employ  additional  surgeons,  and  if 
he  does  so,  the  railroad  company  can  not  be  made  to  pay  for  their 
services.  Louisville,  etc.,  B,  W.  Co,  v.  Smith,  S5S 

3.  Same. — Bhnployment  (^Surgical  Aid  by  Brakeman. — Baiijieation  by  Condue • 
tor. — It  is  immaterial  whether  the  surgeon  who  first  attended  the  in- 
jured man  was  called  by  a  brakeman  or  by  the  conductor  in  person  ; 
for  if  he  was  catled  by  the  direction,  express  or  implied,  of  the  con- 
ductor, or  if  the  conductor  confirmed  what  had  been  done,  he  could 
not  subsequently  employ  another  surgeon.  J6. 

4.  Same,— Principal  and  AgerU. — Limit  of  Gonductoi's  Authority. — Second  Sur- 
geon Chargeable  with  Knowledge  of. — The  surgeon  who  came  last  was 
bound  to  know  that  when  the  agent,  who  possessed  limited  special 
authority,  had  procured  the  services  of  a  competent  surgeon,  bis 
authority  was  exhausted,  and  if,  with  this  knowledge,  he  continued  to 
give  the  injured  man  attention,  he  could  not  compel  the  agent's  prin- 
cipal to  compensate  him  for  such  services.  lb, 

5.  Negligence,  —  Wrongful  Death. — Action  for  Damages, — Pleading. — Com- 
plaint. — In  an  action  against  a  railroad  company  to  recover  damages 
for  the  death  of  a  decedent,  caused  by  its  negligence,  a  complaint 
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which  alleges  that  the  defendant  unlawfully,  carelessly,  and  wil- 
fully, ran  one  of  its  locomotives  and  trains  over  the  decedent,  wlu» 
was  walking  in  the  street  adjoining  its  track,  the  specific  acts  chai^ged 
being  the  running  of  the  traip  at  a  high  and  dangerous  rate  of  speed 
without  ringing  the  bell,  in  violation  of  a  city  ordinance,  charges  neg- 
ligence, but  not  a  wilful  killing,  there  being  no  averment  that  the  de- 
fendant knew  of  the  presence  of  the  decedent  upon  the  street  or  track, 
or  that  circumstances  existed  making  the  running  of  the  train  in  the 
manner  charged  a  reckless  disregard  of  human  life. 

Bherfey  v.  EmngmUt,  etc,  R,R,Oo,4i7 

6.  8aane, — EManct, —  WUneit^s  CondwdoriB. —  Words  Stricken  Out — ^A  wit- 
ness who  saw  the  decedent  on  the  track  at  the  time  of  the  accident 
testified  that  ''The  train  was  going  twenty-five  or  thirty  miles  an 
hour,  and  he  got  ofi*  the  track  as  much  as  four  feet  before  it  came 
along;  the  suction  or  foro^  of  the  train  drew  him  back,  and  he 
fell  in  front  of  and  under  the  engine,  and  the  train  of  cars  passed  over 
him,''  etc. 

Heldf  that  the  words,  *'  the  suction  or  force  of  the  train  drew  him  back," 
were  properly  stricken  out,  on  motion,  as  not  expressing  a  fact,  but 
merely  an  opinion  of  the  witness. 

Heidt  also,  that  the  words,  in  another  answer  of  the  same  witness,  "  he 
got  as  far  ofi*  as  he  could  before  the  train  sucked  him  under,"  were 
properly  stricken  out,  for  the  same  reason.  I\ 

7.  Same, —  Wiyul  Negligence,  —  What  CknutUutes, — Irutruetion. — Striking  Out 

Words, — It  is  not  error  for  the  court  to  strike  out  the  words  "  there  is 
little  distinction,  except  in  degree,  in  a  positive  intention  to  do  wrong, 
or  indifierence  whether  wrong  is  done  or  not "  from  an  instruction 
asked  for  as  to  what  constitutes  wilful  negligence  and  the  liability 
resulting  from  it,  where  it  is  complete  without  them,  the  words 
named  having  no  legitimate  place  in  such  an  instruction.  lb. 

8.  Same. — Evidence. — Intoxication  of  Decedent. — RebvJUal. — The  plaintiffs 
having  introduced  evidence  to  show  that  the  decedent  did  not  drink 
intoxicants  during  the  afternoon  before  the  accident  of  the  evening, 
and  was  sober,  they  can  not  complain  of  the  admission  of  evidence  in 
rebuttal.  Ih, 

RATIFICATION. 

See  Afpbal,  2 ;  Pabtnebship,  3 ;  Bailboad,  3. 

REAL  ESTATE. 
See  PABTmoN,  3,  4;  Ripabian  Rights. 

1.  Advesnc  Posscmon. — Colorof  TOle. — Continuous  possession  of  real  estate 
under  claim  of  ownership  for  thirty  years  or  more  confers  a  com- 
plete title.  The  adverse  possession  need  not  be  under  color  of  title 
in  this  State.  Bowen  v.  Swander,  164 

2.  Adverse  Possession. — Oolor  <^  Title — It  is  not  necessary  in  order  to  con- 
stitute an  adverse  possession  that  there  should  be  color  of  title ;  it 
is  enough  if  there  be  an  assertion  of  ownership  and  unbroken  pos- 
session for  the  requisite  length  of  time.  HerffY.  Origg8,471 

RECLAMATION  OF  LAND. 
See  Dbainaqe,  1. 

RECORDING  WRITTEN  INSTRUMENT. 

See  Chattel  Mobtgaob. 

REGISTRATION  OF  DEED. 
See  Deed,  4. 
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REGISTBY  LAW. 
See  Deed  ;  Mobtoaoe,  1,  2,  3,  6. 

REMAINDER. 
See  Partition,  4. 

REMONSTRANT. 
See  Drainaqe,  6. 

RENTS  AND  PROFITS. 
See  Dbcbdentb'  Estates,  8 ;  Tenants  in  Cobcmoh,  1, 2. 

REPEAL  OF  STATUTE. 

See  Chahgb  of  Venue,  2, 3;  Constitdtional  Law,  14, 19, 20 ;  Pbintdis^ 

Fees. 

REPRESENTATIONS 
See  Inbubance,  2,  4,  6,  7 ;  Sale,  3,  4. 

RESCISSION  OF  COMPROMISR 
See  Contract,  4. 

RESCISSION  OF  CONTRACT. 
See  Pleading,  4. 

RES  OEST^ 
See  Master  and  Servant,  5. 

RETRAXIT. 
See  Practice,  13, 14 

REVIEW  OF  JUDGMENT. 
^pe  Former  Adjudication,  7 ;  Mortqaob,  6. 

RIPARIAN  RIGHTS. 

1.  Non-Naviffoble  Lake. — Land  Bordering  upon. — Survey. — FraetionalQuarter, 
— Oumer  EniiUedto  Oomplete  Svhdivision. — The  owner  of  lands  bordering 
on  a  non-navigable  inland  lake,  such  as  the  one  described  in  this  case, 
when  the  sabdivisions  of  the  land  are  surveyed  by  running  a  meander 
line  between  the  dry  land  and  the  water  to  ascertain  the  number  of 
acres'  of  dry  land,  and  designating  such  subdivision  as  a  fractional 
quarter  or  a  lot,  giving  the  number  of  acres  of  dry  land,  takes  the  title 
to  all  the  land  contained  within  the  subdivision.  He  takes  as  a  ri- 
parian owner,  and  his  title  includes,  and  he  owns,  the  land  beneath 
the  lake  far  enough  beyond  the  meandered  line  and  water's  edge  to 
make  out  the  full  subdivision  in  which  his  land  is  so  situated. 

SUmer  v.  i2tC0,  61 

2.  Same.— Real  EskUe^—Suii  to  try  TUle.-^Ofyeetum  thai  Stale  can  not  be 
Sued, — Appeafxmee  by  Auditor  of  State. — Effect  of. — Where  the  auditor  of 
state  appears  to  a  suit  instituted  to  determine  the  ownership  of  land, 
and  b  made  a  party  to  the  suit  and  pleads  to  the  complaint,  he  can 
not  thereafter  avoid  a  judgment  on  the  ground  that  he  represents  the 
State,  and  the  State  claims  title  to  the  land,  and  can  not  be  sued 
either  directly  or  indirectly.  lb. 

3.  Some. — Patent  to  State. — IMor  Metne  Conveyance  from  United  SUxtei. — 
Lease. — Bivalidity  (f. — The  title  to  the  real  estate  in  question  hjiving 
passed  from  the  United  States  to  the  appellant  by  mesne  conveyances 
prior  to  the  issuing  of  the  patent  for  the  same  to  the  State,  the  State 
took  no  title,  and  the  lease  from  the  State  to  the  appellee  conferred 
no  right  as  against  the  appellant.  lb. 
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SALE. 
See  Ck)NTRACT,  7. 

1.  Written  ChntraeL^  Warranty. — A  written  proposal  for  a  sale  of  floar 
machinery,  which  became  by  acceptance  the  contract  between  the 
parties,  contained  the  following  statement :  "  We  will  furnish  the 
lollowing  machinery  for  a  one-hundred-barrel  mill  (of  twenty-four 
hours)  set  up  in  your  mill  building.'' 

Heldf  it  did  not  constitute  a  warranty  that  the  machinery  would  manu- 
facture any  particular  grade  of  flour.      (JonafU  y.  Nafl  SuUe  Bank,  S2S 

2.  Same. — For  Special  Purpose, — Implied  Warranty, — Extent  of. — A  manu- 
facturer of  machinery,  who  sells  it  to  a  person  who  he  knows  buys 
it  for  a  special  purpose,  and  with  the  intention  of  putting  it  to  a  par- 
ticular use,  does,  as  a  general  rule  and  in  the  absence  oi  an  express 
warranty,  impliedly  warrant  that  the  machinery  is  reasonably  ut  for 
that  purpose,  and  reasonably  suited  to  that  use.  The  implied  warranty 
does  not  extend  beyond  that  limit.  Ib^ 

3.  Same. — Representationt  as  to  the  FiUure. — How  OoTutnud. — ^The  represen- 
tations of  the  sellers  of  machinery  as  to  what  the  machinery  would  do 
in  the  future  must  be  deemed  to  be  expressions  of  opinion,  and  not 
fraudulent  in  their  nature,  unless  facts  are  averred  which  give  them 
a  different  effect.  lb. 

4.  Same. —  Meading. —  Aniwer,^-  Averment  of  Fraud. —  Where  an  answer 
charges  that  the  plaintiffs,  who  were  the  sellers  of  the  machinery,  were 
experts  in  flour-mill  machinery,  and  made  certain  representations 
as  to  what  the  machinery  would  do  in  the  future,  it  must,  in  order  to 
charge  fraud  upon  them,  show  that  they  knew,  or  had  reason  to 
believe,  that  the  statements  as  to  what  the  machinery  would  accom- 
plish were  false  and  fraudulent.  lb. 

SCHOOL  FUND  MORTGAGE. 
.See  Taxes,  3. 

SEDUCTION. 

1.  Means  Employed. — Chmplainl. —  What  must  be  Averred. — In  an  action  for 
seduction  it  is  unnecessary  to  aver  in  direct  terms  that  the  promises 
of  the  seducer  were  relied  on.  A  general  statement  of  the  means 
resorted  to  for  the  purpose  of  seducing  an  unmarried  woman  will 
make  the  complaint  good  as  against  a  demurrer,  and  the  remedy  of 
the  defendant,  if  he  deems  the  complaint  vague  and  indefinite,  is  by 
a  motion  to  make  it  more  specific.  MeCoy  v.  IVudbs,  29t 

2.  Same. — Action  for. —  Woman  of  Nonage  may  Maintain. — A  woman  of 
nonage  may  maintain  an  action  under  our  statute  for  her  own  se- 
duction. Tb, 

3.  Same. — Evidence. — Continued  Cojhduct  of  Defendant  may  be  Shown, — It  is 
competent  for  the  plaintiff  to  give  evidence  tending  to  show  that  she 
and  the  defendant  were  together  during  the  time  in  which  she  alleges 
that  he  importuned  and  persuaded  her  to  yield,  and  to  show  that  they 
were  in  a  place  where  it  was  likely  that  sexual  intercourse  would 
take  place.  The  plaintiff  is  not  confined  to  evidence  of  one  act,  nor 
to  evidence  covering  one  particular  day  or  week,  but  she  has  a  right 
to  give  evidence  covering  many  acts,  and  extending  over  a  consider- 
able period  of  time.  lb. 

4.  ijame. — Resulting  Qonsequences. — Assessment  of  Damages, —  Jury.—  The 
plaintiff  may  prove  the  consequences  riesulting  from  the  defendant's 
wrong,  such  as  pregnancy,  child-birth,  and  sickness,  which  may  be 
considered  by  the  jury  in  the  assessment  of  damages.  lb. 


INDEX.  649 

SET-OFF. 
See  Dbgxdentb'  Estates,  17 ;  Piaabiko,  10. 

SHERIFFS  SALE. 
See  Dked,  2 ;  Judgment,  4. 

SPECIAL  FINDING. 
See  Fraudulent  Gonyetanob,  1 ;  P&agtigb,  1. 

1.  Venire  de  Novo. — Informal  Motion  For. — New  Trial. — 8u,prem€  Cowrt. — 
Where  the  facts  found  in  a  special  finding,  after  eliminating  the  evi- 
dence set  forth,  are  wholly  insufficient  to  support  any  judgment, 
although  the  motion  for  a  ventre  de  nono  is  informal,  the  Supreme 
Court  will  order  a  new  trial,  to  the  end  that  justice  may  be  done. 

Boberts  v.  lAndleyf  66 

2.  I\xietiee. — Venire  de  Novo. — A  venire  de  novo  will  not  be  awarded  where 
the  special  finding  or  special  verdict  is  not  defective  in  form. 

OUixeM  Bank  v.  BoUny  SOI 

3.  Same, — Failure  to  Find  Facta. — New  IMaL — If  the  verdict  or  finding 
does  not  cover  all  the  issues  in  the  case,  or  all  the  material  facts  in- 
volved in  any  of  the  issues,  the  remedy  is  by  a  motion  for  a  new  trial, 
and  not  for  a  venire  de  novo.  lb. 

4.  Same. — Omiarion  of  Material  FacL — Preaumption  aa  to  Evidence. — Where 
a  fact  material  to  any  issue  in  the  case  is  omitted  from  the  special 
finding  or  special  verdict,  the  presumption  is  that  there  was  not  ev- 
idence sufficient  to  establish  the  fact,  and  the  omission  is  equivalent 
to  a  finding  against  the  party  having  the  burden  of  the  issue  as  to 
that  particular  fact.  lb. 

SPECIAL  JUDGE. 

AppointmiCnL — Objection. — Supreme  Court — Where  no  objection  is  made  to 
the  appointment  of  a  judge  or  to  his  authority  to  act  as  judge  pro 
tempore  at  any  stage  of  the  proceedings,  an  objection  to  his  appoint- 
ment will  not  be  considered  by  the  Supreme  Court 

Bowen  v.  Swandei'f  164 

SPECIAL  VERDICT. 

See  Practice,  12 ;  Special  Finding,  2  to  4. 

1.  Finding. — Material  Facta. — Judgment — ^The  party  having  the  burden 
can  not  have  judgment  unless  the  special  verdict  finds  all  the  facts 
essential  to  a  recovery.  Waymire  v.  Lanky  1 

2.  Soxn/t — Form  cf. — Venire  de  Novo. — IVaefiee. — ^In  the  absence  of  a  motion 
for  a  ventre  de  novoy  or  a  motion  to  remand  the  case  to  the  jury,  no 
question  is  presented  as  to  the  form  of  the  verdict.  lb. 

STATE  OFFICE. 
See  CoHBTiTUTioNAL  Law,  2,  7,  8, 11,  12. 

STATUTE. 

See  CoNSTiTunoNAii  Law,  1,  6.  6, 10, 11, 13, 14  to  17, 19  to  22;  Cbiminai. 

Law,  4,  6, 14. 

STATUTE  CONSTRUED. 

See  Change  of  Venue,  2,  3 ;  Corporation  ;  Husband  and  Wife,  3; 
JxTBiSDicnoN,  1 ;  Municipal  Corporation,  5, 10,  23. 

•  STATUTE  OF  FRAUDS. 
See  Contract,  1, 12. 

STATUTE  OF  LIMITATIONS. 
See  Contract,  3  ,*  Partition,  1. 
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STOCK  AND  STOCKHOLDERS. 

See    COBFOBATION. 

STREETS  AND  ALLEYa 

1.  Anemnent  for, — Appeal  from  Judgment  Enforcing, — WhtU  eon  notbe  Ii^ 
^ired  into. — Transeript. — Oity. — In  an  appeal  from  a  judgment  enforc- 
inff  an  assessment  made  for  a  street  improvementi  where  the  trans- 
cript shows  jurisdiction,  no  question  of  fact  can  be  tried  which  arises 

f>rior  to  the  making  of  the  contract.  Nor  will  any  defect  or  irregu- 
arity  which  occurred  prior  to  that  time  affect  the  right  of  the  con- 
tractor to  enforce  collection  of  the  assessment.  Moberryy.  City  cfJtf^ 
ferecmviUe,  38  Ind.  198 ;  McEwen  y.  OOker,  38  Ind.  233 ;  Kretsek  v  Helm, 
45  Ind.  438,  overruled.  8im9  v.  Hines,  5S4 

2.  Satfn€. — Pleading, — Demurrer. — Although  irregularities  or  errors  may 
be  disclosed  by  the  transcript,  a  demurrer  will  not  lie,  unless  the  er- 
rors or  irregularities  affirmatively  appear  to  have  occurred  after  the 
contract  was  entered  into  with  the  city.  26. 

3.  Same. — D^enee. — How  Must  be  Pteaded.— Answer. — R^y. — If  there  is 
any  defence,  except  a  jurisdictional  one,  it  must  be  made  by  way  of 
answer  in  order  to  give  the  contractor  an  opportunity  to  avoid  it,  if 
he  can,  by  way  of  reply.  '   lb. 

4.  Same. — Contract  for  Street  Improvement, — Aasignment  qf. — BeeognUion  of 
Auigfnmetit  by  Qmmon  Couruil. — Where  the  transcript  affirmatively 
shows  that  the  assignment  of  a  contract  for  a  street  improvement  was 
recognized  and  act^  upon  as  valid  by  the  common  council,  it  will 
be  sufficient,  although  there  was  no  formal  order  entered  approving 
the  assignment.  lb, 

5.  Same. — Other  Aeeesamenta. — Ckm  not  be  Inquired  into. — The  validity  or 
accuracy  of  any  other  assessment  than  the  one  sought  to  be  enforced 
can  not  be  questioned.  If  that  appears  to  be  accurate  and  enforce- 
able the  contractor  is  entitled  to  judgment.  lb. 

6.  Same. — Skreet  Improvement  ContracL — OUy  May  Change, — The  governing 
body  of  a  city  may,  within  reasonable  limits,  modify  and  change  con- 
tracts for  the  improvement  of  streets. 

7.  Sam£. —  What  May  be  Tried  on  Appeal,— Right  of  Legislature  to  Declare. — 
Evidence  as  to  Damages, — Admissibility  of. — Upon  an  appeal  from  a 
judgment  enforcing  a  street  improvement  assessment,  section  3165, 
S.  S.  1881,  prescribes  what  shall  be  tried,  and  in  such  a  proceeding 
evidence  is  not  admissible  to  show  that  the  contractor  wrongfully  re- 
moved gravel  and  other  material.  Such  alleged  damages  can  not  be 
set  off  against  the  assessment.  The  Legislature  has  the  power  to  de- 
clare what  questions  shall  be  and  what  questions  shall  not  be  tried 
on  appeal.  /6. 

SUBROGATION. 

See  MoBTOAOB,  3. 

SUMMONS. 
See  JuDGMSMT,  5. 

SUNDAY. 
See  Intoxigatino  Liquob,  2. 

SUPREME  COURT. 

See  EviBENOE,  11 ;  Juby,  2;  Pbaoticb,  7,  9 ;  Special  Findhto,  1 ;  Sfb- 

GiAL  Judge. 

1.   M^joinder  of  Oamee, — Demurrer. — Error  tn  Overruling. — The  Supreme 
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Court  will  not  reverse  a  judgment  for  error  in  Bustaining  or  overrul- 
ing a  demurrer  to  a  complaint  for  misjoinder  of  causes  of  action. 

Bowen  v.  StaU,  tx  rel.f  £S5 

2.  Same,  —Findinp. — Emde/not, — Appeal. — Where  there  is  evidence  to  sup- 
port the  finding  the  Supreme  Court  on  appeal  will  not  reverse  the 
judgment.  Ih. 

8.  Weight  of  Evidenee, — Where  there  is  evidence  to  support  the  finding 
the  Supreme  Court  will  not  weigh  the  evidence  to  determine  whether 
in  its  opinion  the  trial  court  rendered  a  proper  conclusion  supported 
hy  what  the  Supreme  Court  might  conclude  was  a  preponderance  of 
the  evidence.  Ooarter  v.  Qordon,  S8S 

SURETY. 

See  Decedents'  Estates,  7;  Guardian  and  Wabd,  3;  Office  and 

Officer,  3. 

SURGEON. 
See  Railroad,  2  to  4. 

SURVEY. 
See  Riparian  Rights,  1. 

TAXEa 

1.  LUn  for, — SvaJt  to  Qaiet  Title, — Foreeloaure  of  Lien. — (hmnlakiL — In  a  suit 
to  quiet  title,  under  the  provisions  of  our  statute,  and  by  virtue  of  the 
continued  practice  under  it,  where  the  title  fails,  a  lien  may  be  estab- 
lished and  foreclosed  for  taxes  paid,  together  with  the  statutory  pen- 
alty and  interest,  although  the  complaint  does  not  show  that  the 
plaintiff  claims  through  a  tax  sale.  Joviee  v.  Foley ,  ISO 

2.  Same, — Levied  by  MunieipalUy, — Lien  of, — Pta-ehaser  at  Tax  Sale, — Taxes 
levied  by  municipal  corporations  are  levied  by  virtue  of  an  attribute 
of  State  sovereignty  delegated  to  them,  and  taxes  so  levied  must  be 
taken  notice  of  oy  a  property-owner.  They  constitute  liens  on  his 
property  to  the  same  extent  as  other  taxes,  and  must  be  refunded  by 
the  property-owner  to  a  purchaser  at  a  tax  sale  who  pays  them.    /6. 

3.  School  Fund  Moiiyage,  —  Foreclosure, — Divesting  Tax  Lien,  —  Where  a 
mortgage  to  secure  a  school  fund  loan  is  assumed  by  the  purchasers 
of  the  real  estate,  the  mortgagors  to  whom  the  loan  was  made  do  not, 
by  a  subsequent  purchase  of  the  real  estate  sold  by  the  auditor  to 
satisfy  the  mortgage,  take  the  property  divested  of  liens  for  taxes  as- 
serted by  the  city  m  which  the  property  is  situated. 

CXty  of  Logansport  v.  MeConnelly  4^6 

4.  Same. — DoMe  Assessment. — Relief  from. —  When  Chn  he  Had, — Tender, — 
In  such  case  the  mortgagors  can  not  have  relief  from  a  double  assess- 
ment of  taxes  until  they  make  a  tender  of  the  taxes  legally  assessed. 

TAX  SALE. 

See  Taxes. 

Deed. —  What  Qaimant  Must  Show,— One  making  a  claim  of  ownership  to 
real  estate  under  a  sale  for  delinquent  taxes,  must  establish  afiirma- 
tively  that  all  the  requirements  of  the  law,  from  the  listing  of  the 
property  to  the  execution  of  the  deed,  were  strictly  complied  with. 

iowen  V.  SwandeTf  164 
TEACHER. 

See  Libel,  1. 

TENANTS  BY  ENTIRETIES. 
See  Pleading,  12. 
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TENANTS  IN  COMMON. 
See  Wiiii* 

1.  In  Exdunve  Poetemon, —  Whai  ChargeabU  wUh, — A  tenant  in  oommcm 
who  has  been  in  exclusive  possession,  denying  the  rights  of  other 
tenants  in  common,  must  account  for  his  own  use  and  occupation  as 
well  as  for  rents  reoeiyed  from  third  persons.     Bowen  v.  Swandery  264 

2.  Occupying  QamanL — Rents  cmd  Pa^U, — Accounting. — Impraoemenis  Made 
under  Giaim  (/  TiUe, — The  owner  of  an  undivided  interest  in  land 
who  occupies  the  whole  estate  in  good  faith,  under  claim  and  color 
of  title  to  the  whole,  and  has  made  permanent  and  valuable  improve- 
ments under  the  mistaken  belief  that  he  is  the  owner  of  the  whole 
estate,  is  only  accountable,  unless  some  peculiar  circumstances  are 
shown,  for  the  fair  rental  value  of  the  property,  in  the  condition  in 
which  it  was  when  he  took  possession.  Hannah  v.  Oarver,  i78 

3.  Tiile  of  Common  Chantar. — Can  not  be  Dvputed. — Where  two  or  more 
persons  claim  title  to  real  estate,  under  the  same  grantor,  and  through 
the  same  deed,  neither  will  be  permitted  to  deny  that  the  grantor  had 
the  title  which  he  assumed  to  convey.  As  between  those  claiming  un- 
der the  same  instrument  it  will  be  conclusively  presumed  that  the 
common  grantor  had  the  title  which  he  assnmea  to  convey  by  the 
deed,  under  which  both  claim,  and  the  plaintiff  in  establishing  his 
claim  need  not  go  back  of  their  common  grantor.     MiUis  v.  Moi^j  S60 

4.  Same. — Common  Source  of  Title. — All  Bound  Therdfy. — Where  the  title  or 
interest  of  tenants  in  common  accrues  under  the  same  instrument,  or 
act  of  the  parties,  or  of  the  law,  neither  can  deny  the  validity  of  the 
instrument  or  act,  and  each  is  bound  to  preserve  the  estate  in  good 
faith  for  the  equal  benefit  of  all.  /6. 

6.  SamiC. — Tiilefrom  Disconnected  Source. — Bighte  Under. — It  is  only  where 
one  asserts  an  interest  acquired  from  a  source  disconnected  from  that 
of  his  co-tenants,  that  he  can  dispute  the  validity  of  the  interest  held 
by  them.  lb, 

TENDER. 

See  Masteb  and  Servant,  8. 

TENURE  OF  OFFICR 
See  Constitutional  Law,  16. 

TITLE. 
See  Real  Estate;  Rifasian  Rights;  Tenants  in  Common,  3  to  5w 

TOWN. 
See  County,  2. 

TOWNSHIP. 
See  County,  3. 

TOWNSHIP  TRUSTEE. 

1.  LiahUity  1^  Outgoing  Trustee. — County  Commissioners. — Settlement  wUh, — 
Where  a  township  trustee  seeks  to  recover  from  his  predecessor  in 
office  a  sum  of  money  which  he  claims  the  outgoing  trustee  failed  to 
pay  over  on  demand,  he  can  not  do  so  after  making  a  written  report 
to  the  board  of  commissioners  wherein  he  claimed  credit  for  the  same 
money  as  that  for  which  he  sues,  and  the  claim  was  allowed  and 
credit  given  him,  until  the  order  of  the  board  of  commissioners  ap- 
proving the  report  is  set  aside.  Murphy  v.  Otcti,  59 

2.  Sam^. — Money  Advanced  by. — Credit  fnr. — Nominal  Damages, — Where  a 
township  trustee  pays  out  money  for  the  township,  on  claims  justly 
due  from  the  townsnip,  he  is  entitled  to  a  credit  for  it.    If  he  pays 
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mooey  after  the  specific  fund  oat  of  which  the  money  should  have 
heen  paid  has  been  exhausted,  he  is  entitled  to  be  reimbursed,  and 
can  not  be  held  liable  for  anything  more  than  mere  nominal  dam- 
ages. It  makes  no  difference  if  the  books  show  that  the  trustee  is 
indebted  to  some  of  the  funds,  if  in  point  of  fact  he  is,  upon  a  set- 
tlement of  all  aocountd,  a  good  faith  creditor  of  the  townsnip.       lb, 

TRESPASS. 
See  G&uiiNAii  Law,  16, 17. 

1.  License. — Fraud. — Pleading, — Reply, — Demurrer, — Where,  in  an  action 
in  trespass  for  entering  upon  the  plaintiff's  premises  and  into  his 
dwelling-house,  it  being  alleged  by  way  of  aggravation  that  the  de- 
fendant havingwrongfuUy  entered,  attempted  to  seduce  theplaintiff's 
wife,  the  defendant  answers,  in  justification,  that  he  entered  by  plain- 
tiff's license,  a  reply  admitting  the  license  but  charging  that  the  plain- 
tiff's consent  to  his  entering  upon  the  premises  was  fraudulently^ob- 
tained,  no  facts  being  averred  constituting  the  fraud,  is  subject  to  a 
demurrer.  BenneU  v.  MehUirey  SSI 

2.  Same, — EMenoe, — Demurrer. — ^It  appeared  in  the  plaintiff's  evidence 
that  he  had  borrowed  the  defendant's  shovel,  and  the  latter,  his 
neighbor,  entered  upon  the  plaintiff's  premises,  with  his  consent  and 
authority,  to  obtain  possession  of  it.  From  this  evidence  the  infer- 
ence could  not  be  drawn  that  the  defendant  was  a  trespasser,  and  to 
it  a  demurrer  was  properly  sustained.  Ih. 

TRUST. 
See  iNSTBUcnoNB  to  Jubt,  6 ;  Office  akd  Ofticsb,  2. 

UNREOORDED  DEED. 
See  Deed  ;  Mortgage,  1, 6. 

VENDOR  AND  PURCHASER. 
See  MoBTQAGE,  1  to  3. 

VENDOR'S  LIEN. 
See  Mortgage,  3. 

VENIRE  DE  NOVO. 
See  PEAOTiOBy  1 ;  Spbciai.  Finding,  1  to  3 ;  Spboial  Verdict,  2. 

VENUE. 
See  Change  of  Venue. 

VERDICT. 

See  Jury,  1. 

Annoere  io  Inierrogatoriee, —  When  General  Verdiel  wiU  Stand. — No  intend- 
ments can  be  made  in  aid  of  the  answers  to  interrogatories,  nor  will 
they  defeat  the  general  verdict  if  they  are  contradictory  in  them- 
selves. The  general  verdict  must  stand,  unless  the  facts  found  in 
answer  to  interrogatories  are  utterly  destructive  of  it.  The  facts 
stated  are  only  to  be  considered,  and  no  attention  is  to  be  paid  to 
items  of  evidence  improperly  thrust  into  the  answers  to  interroga- 
tories. KirlqKUrick  v.  Reeves,  SSO 

WAGES.  . 

See  Constitutional  Law,  9, 10. 

WAIVER. 
See  Constitutional  Law,  9, 10 ;  PRAcncs,  4. 
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WAREANTY. 
See  CoNTaAOT,  11 ;  Issubla3xce,  4;  Saue,  1, 2^ 

WATER-WOBKS. 
See  Municipal  Ck>RPOBATiOH,  16  to  23. 

WIDOW. 
See  Dbckdentb'  EaTAim,  1. 

WILL. 

See  GoKTEAOT,  1  to  3 ;  Dbosdbhtb'  Ebtatjbb,  11 ;  Hubbahd  and  Wifb. 

Otmttrueiiim  </. — FaiUure  to  Name  EkeetUor, — H^manta  w  Oommon, — ^xrHtimi, 
— Where  real  estate  is  devised  to  one  for  life,  and  after  his  death 
the  proceeds  of  the  sale  thereof  directed  by  the  will  to  be  made  to 
certain  named  devisees,  no  executor  being  named  in  the  will — the 
manner  of  making  the  sale,  and  by  whom,  being  unprovided  for — 
the  devisees  become  tenants  in  common  of  the  real  estate  after  the 
death  of  the  life-tenant,  and  may  maintain  partition. 

Bcwen  v.  Swandery  IS4. 

WITNESS. 

See  GoNTBAcr,  14;  Dbobdeh'ib*  EarAim,  15, 16 ;  Eyidbhoe,  4, 12. 

Booatf  of. — Ckon-Exaiawn4Uion, — To  what  LmUed, — Where  a  witness  is  re- 
called and  examined  as  to  particular  facts,  it  is  proper  to  limit  the 
cross-examination  to  the  particular  matters  testified  to  by  the  witnees 
when  recalled.  Modlering  v.  EwuUf  195 

WORDS  AND  PHRASES.  .  ^ 

See  Criminal  Law,  7. 


END  OP  VOLUME  121. 


I 


I 


